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Introduction

1. This Research is conducted in accordance with greé&ment No. 1-6/1/24-p
of 21 March 2012 Research "Practical Application of European Union
Regulations Relating to European Union Level Procadge in Civil Cases: the
Experience in Baltic States"(No. TM 2012/04/EK) (further — Research) between
the Ministry of Justice of the Republic of LatviadaLaw Office of Inga Kéevska.

2. The Research was conducted by researchers of {lie Bates: in Latvia —
Doc. Dr. iur. Inga Kacevska Dr. iur. cand.Baiba Rudevska in Lithuania —Prof.
Dr. iur. Vytautas Mizaras, Dr. iur. Aurimas Brazdeikis and in Estonia —Dr. iur.
cand.Maarja Torga (further — Researchers).

3. The Ministry of Justice and the European Commissiion not take any
responsibility for the content of the Research.

Aim of the Research
4. The aim of the Research is to evaluate and an#hgspractical application of
European Union regulations in Latvia, Lithuaniag &stonia:

e Regulation (EC) No 805/2004 of the European Parliaemt and of the
Council of 21 April 2004 creating a European Enforement Order for
uncontested claimgfurther —Regulation 805/2004"

e Regulation (EC) No 861/2007 of the European Parliaemt and of the
Council of 11 July 2007 establishing a European SriaClaims Procedure
(further — Regulation 861/2007) (further all Redidas —Regulation}?

e Regulation (EC) Regulation (EC) No 1896/2006 of theEuropean
Parliament and of the Council of 12 December 200G eating a European
order for payment procedure (further —Regulation 1896/200Q6

5. The aim of the Research and analysis is to reaetptévention of obstacles
for practical application of the referred to Redulas in Latvia, Lithuania, and
Estonia, as well as to provide guidelines for lawyé& facilitate and ensure as
gualitative application of the referred to Regulas in the future in all three Baltic
States — Latvia, Lithuania, and Estonia — as jitdssible.

Task of the Research
6. In order to achieve the aims of the Research, achblave put forward several
tasks of the Study, including the provision of coemts about Regulations,

! Regulation (EC) No 805/2004 of the European Ramint and of the Council (21 April 2004)
creating a European Enforcement Order for uncoedesiaims.L 143, Official Journal of the
European Union, 30.04.2004, p. 15-62.

2 Regulation (EC) No 861/2007 of the European Bamint and of the Council (11 July 2007)
establishing a European Small Claims Procedurd99, Official Journal of the European Union,
31.07.2007, p. 1-22.

% Regulation (EC) No 1896/2006 of the Europeani@agnt and of the Council (12 December 2006)
creating a European order for payment procedur899, Official Journal of the European Union,
30.12.2006, p. 1-32.
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assessment of the introduction of Regulations wittie legal systems of Latvia,
Lithuania, and Estonia, statistics of the applmatiof Regulations in Latvia,
Lithuania, and Estonia, as well as the practicehef application of Regulations in
Latvia, Lithuania, and Estonia.

7. The Research also explores the use aspects ofuttepdan Judicial Atlas in
Civil Matters (hereinafter —Atlas) that include overall evaluation of the use ofaAtl
in terms of the application of Regulations in Laf\iithuania, and Estonia, including
the evaluation provided by the representativeegédll professions regarding practical
application of the Atlas.

Research methodology

8. Research methodology has been described in detéippendix No. 1 of the
present Research.

Research structure

9. The Research is composed of three parts. Eachingdutles a review on the
experience of each Baltic State — Latvia, Lithuamiad Estonia — in terms of the
application of Regulations.

10. There are eight parts in the Latvian part of thesdaech that are subdivided
into several sub-parts. Chapter | provides a génmsight into the historical
development of Regulations and the applicationetbieras well as specifies the main
differences thereof. Chapter Il features a detadadlysis of Regulation 805/2004,
whereas Chapter Ill — of Regulation 861/2007 andafiér IV — of Regulation
1896/2006. Furthermore, Chapter V offers an evaloaif scholars regarding the use
of the Atlas. Chapter VI includes an analysis & $iatistics of Regulation application
in Latvia, whereas the seventh section — resultanoémpirical study regarding the
application of Regulations in Latvia. Chapter \jpllovides a detailed description of
the introduction of Regulations within the legast®m of Latvia.
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CHAPTER1 LATVIA

1. General insight into the application of Regulation$

11. Articles 61 and 65 of the 2 October 1997 Treatofsterdam (in force from
1 May 1999) broadened possibilities for the develept of the European Union
(hereinafter —EU) international civil proceedings. On 15-16 Octotk®89Tampere
Meeting cancellation of the interim between the annourergnof a judgment in one
Member State and recognition and enforcement thémeanother Member State for
the purpose of recognising them in the entire Bdteey automatically and without
any formalities (recognition declining basis, exam interim process, etc.) was
mentioned as the main step.

12.  Slightly later — on 30 November 2000 — the EU Comssion and the
Council adopted the Joint Programme of Measuegarding the implementation of
the principle of mutual recognition in civil and rnercial matterghereinafter —
Joint Programme of MeasurésThe document specified the action measures of the
Community in the referred to field more clearly.dretion of the interim procedures
and strengthening of the legal consequences ofgrétian in the country of
recognition (see Council Regulation (EC) No 44/2q@2 December 2000) as an
example) regarding jurisdiction and the recognitaom enforcement of judgments in
civil and commercial matters was intended as trwt fitep of Recitals 16 and 17 of
the preamble (hereinafter —Brussels | Regulafjon

13.  The Joint Programme of Measures also specifiesetiection of reasons for
the refusal of recognition, including the canc&atof the control of the public order
(ordre publig. However, the cancellation of this type of cohti® planned to be
replaced in separate cases by the introductionhefjoint "minimum procedural
standard® that in EU secondary regulatory enactments wougd abitonomously
defined, thus, common for all Member States. Coteptancellation of interim is
intended already as the next an final step (RecBal9, and 18 of the preamble to
Regulation 805/2004 may be mentioned as an exampha)cellation of therdre
public control in separate cases is intended to be regladth the already mentioned

* The following source has been used in Clauses18lof the study: Rudevska, Brvalstu tiesu
nolémumu atzsanas un izpildes &tibas tendences civilligd un komercligts Eiropas Saviéha un
Hagas Starptautisko prttiesibu konferen& Promocijas darbs.iBa : Latvijas Universite, 2012.,
p.77.-81. Available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F885940F0/Baiba%20Rudevska%202012 pdf

® Schlussfolgerungen des Vorsitzes, EuropaischeTRapere, 15. und 16. Oktober, 1999, S. 6 [not
available in Latvian].

® Projet de programme des mesures sur la mise ereau principe de reconnaissance mutuelle des
décisions en matiére civile et commerciale. JO C15201.2001, p. 1-9 [not available in Latvian].

" Council Regulation (EC) No 44/2001 (22 Decembed®0on jurisdiction and the recognition and
enforcement of judgments in civil and commercialttera. L 12, Official Journal of the European
Union, 16.01.2001, p. 1-23.

8 lbid., p. 5, 6.
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minimum procedural standards (see Regulation 8Q&/20. 12-19; Recital 9 of the
preamble to Regulation 1896/2006).
14.  The Joint Programme of Measures provides for tistagesFirst stage —
introduction of introduction of the European Enfameent Orders in uncontested
monetary claims (the latter has been done adopfegulation 805/2004);
simplification of small-scale claim matters (thettda has been done adopting
Regulation 861/2007); cancellation of exequatumiiters on the levy of provisions
(the latter has been done adopting Regulation (EG)4/2009 on jurisdiction,
applicable law, recognition and enforcement of siecis and cooperation in matters
relating to maintenance obligations (further Regulation 4/2009. Stage two—
review of Brussels | Regulation, thus, broadenihg tancellation of exequatur
process, as well as strengthening legal conseqsesfcgidgments by one Member
State in other Member States (for instance, byothicing temporary enforcement,
application of temporary measureStage three— cancellation of the exequatur
process in all categories of civil matters refeti@th Brussels | Regulation.
15. On 4-5 October 2004, the European Council adoptecbratinuation for
Tampere programme -Fhe Hague Programme: strengthening freedom, sgcantl
justice in the European Unioffurther —The Hague Programmgé® that also reflects
the aims for the activity of judicial authorities civil matters. The following have
been mentioned as the main measures in the fietldeofecognition and enforcement
of court judgments: 1) continuation of mutual remition of court judgments; 2)
reaching of significant increase in mutual trustcoturts; 3) full completion of the
mutual recognition programme adopted in 2000 byl1200he following has been
specified as some of the main projects to be cawmgblel) introduction of the
European Order for Payment procedure (further — EQfhe latter has been done
by adopting Regulation 1896/2006 in 2006); 2) idtrction of a procedure for small
claims (the latter has been done by adopting R&gnl&61/2007 in 2007).
16. On 10 May 2005, the European Commission adopteddpert The Hague
Programme: Ten priorities for the next five yeaddressed to the Council and the
Parliament to be able to introduce The Hague Progra'* Aims and priorities of
The Hague Programme are turned into a specifiomgtian in the respective policy
document where one of the most important priorisess follows:
Guaranteeing an effective European area of jusfe all Guarantee an
European area of justice by ensuring an effectiseeas to justice for all and
the enforcement of judgments. Approximation willpbesued, in particular
through the adoption of rules ensuring a high degoé protection of persons,
with a view to building mutual trust and strengthen mutual recognition,
which remains the cornerstone of judicial coopearati’

® Council Regulation (EC) No 4/2009 of 18 Decemi2808 on jurisdiction, applicable law,

recognition and enforcement of decisions and cadjmer in matters relating to maintenance
obligations. L 7, Official Journal of the Europednion, 10.01.2009, p. 1-79.

1% The Hague Programme: strengthening freedom, isg@und justice in the European Union. L 53,
Official Journal of the European Union, 03.03.20051-14.

™ The report of the Commission "The Hague Progranifee priorities for the next five years" to the
Council and the Parliament. COM(2005) 184 finalugels, 10 May 2005.

2 |bid, p. 6, 10.
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17.  The principle of mutual recognition has been meww repeatedly in the
report of the Commissionithplementation of The Hague Programme: Further
Actior'*® adopted on 28 June 2006 as the cornerstone dElhpolicy, noting that
"mutual recognition is based on mutual trust ireleand judicial systems". In order to
achieve the latter, the Commission intends to psepwithin the respective document
the development of the required legal enactmentshi® purpose of completing the
cancellation of the exequatur process for judgmentsvil and commercial matters,
as well as to prepare and submit Green Papers prowing the efficiency of the
enforcement of judgments. After 28 June 2006, tom@ission published two Green
Papers: 1) Green paper on improving the efficiemitthe enforcement of judgments
in the European Union: the attachment of bank attsti 2) Green Paper on efficient
enforcement of judgments in the European Uniomsiparency of debtors ass&ts.

18.  Multi-annual programme 2010-2014 regarding the axdafreedom, security
and justice (Stockholm Programmé was adopted that also accents that the
cancellation of the permission procedure for theogaition and enforcement of
foreign court judgments should not be hurried upthe review of Brussels |
Regulation, and that a research must be conduetgtding practical enforcement of
many innovative legal enactments existent in th&lfof civil law for the purpose of
an even further simplification and codification riiaef :°

19. As it may be observed, the EU is purposefully advamtowards the aim —
cancellation of all possible control methods, replg them with common "minimum
procedural standards" and without restrictions nguee the fifth freedom — free
court judgment movement.

20. Thus from 2000, documents of the "first generatioights!’ regulating
jurisdiction and the recognition of judgments irviciand commercial matter§,
family matters:? as well as issues on insolverf8yissue of court and out-of-court
document& and taking of evidence in cross-border civil armnmercial matters
were adopted in the E%3.

3 Ibid, p. 26, 27.

4 Green Paper on improving the efficiency of theoetément of judgments in the European Union:
the attachment of bank accounts. COM(2006) 618.fina

!5 Green Paper on efficient enforcement of judgméntse European Union: transparency of debtors
assets. COM(2008) 128 final.

6 Multi-annual programme 2010-2014 regarding theaaf freedom, security and justice (Stockholm
Programme) (2010/C 285 E/02). L 285, Official Jalrof the European Union, 21.10.2010, p. 12-35.
7 See Report on the Application of Regulation Brissse in the Member States. Study
JLS/C4/2005/03, p. 27-28.

18 Council Regulation (EC) No 44/2001 (22 Decembed@0on jurisdiction and the recognition and
enforcement of judgments in civil and commercialtters. L 12, Official Journal of the European
Union, 16.01.2001, p. 1-23.

19 Council Regulation (EC) No 2201/2003 of 27 NovemB003 concerning jurisdiction and the
recognition and enforcement of judgments in matrirab matters and the matters of parental
responsibility, repealing Regulation (EC) No 1340Q. L 338, Official Journal of the European
Union, 23.12.2003, p. 1-29. (in English). Speciditien in Latvian, 2004, Chapter 19, Volume 6,
p. 243-271.

20 Council Regulation (EC) No 1346/2000 (29 May 2068)insolvency proceedings. L 160, Official
Journal of the European Union, 30.06.2000, p. 1i&8English). Special edition in Latvian, 2004,
Chapter 19, Volume 1, p. 191-208.

2L Regulation (EC) No 1393/2007 of the Europeani®agnt and of the Council(13 November 2007)
on the service in the Member States of judicial arttajudicial documents in civil or commercial
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21.  The Joint Programme of Measures of 30 November 298Kould be noted as
the most important EU institution planning documienthe field of civil proceedings
so far, specifying the reduction of a refusal fcagnition, including the cancellation
of the control of the public ordeprdre publig in the Member State of judgment
enforcement. However, the cancellation of this mans planned to be replaced in
separate cases by the introduction of the joinnfmiim procedural standafd'that

in EU secondary regulatory enactments would be rewmmusly defined, thus,
common for all Member States. The respective minmprocedural standards have
been included in Regulations 805/2004, 1896/2006,861/2007.

22. Therefore documents of the "second generation'tgigine being adopted in
the EU judicial space since 2004, reflecting thiegiple of mutual trust, principle of
mutual recognition of EU Member State courts, ali a® accessibility to courts in
EU spacé® Both Regulations 805/2004 and 1896/2006, as wellReagulation
861/2007 may be regarded as documents of this geoer

23. Documents of the "first generation" and "secondegation” do not unify
national procedural rights, but sooner create sapalEU level procedures.
Regulations may be regarded as EU secondary legatreents and therefore they are
directly applicable in EU Member States. Regulaiprevail over the national rights
therefore in case regulations provide for a diffiédegal regulation than the national
legal enactments, norms of the regulations arei@py$ee also Section 5, Paragraph
three of CPL).

24.  As specified in the Green Paper on a European dodgrayment procedure
and on measures to simplify and speed up smatheslétigation, if EU legislator had
desired to unify the national rights and to giveagportunity for the formation of a
national system, it would have been done with télp lof directives® Accordingly
these EU level procedural provisions are compatbth similar methods envisaged
in the national rights. However, as establishethenpresent Research, EU lawmaker
has only partly created an autonomous EU levekgysbecause in several cases the
norms of Regulations refer to the national rightattaccordingly do not create a
single application practice in all EU Member States

25. Similarities and differences of Regulations.Regulations examined in the
present Research have many similar and differemehts that have been described
further on.

matters (service of documents), and repealing GbwRegulation (EC) No 1348/2000. 324,

Official Journal of the European Union, 10.12.200.77/9-86.

22 Council Regulation (EC) No 1206/2001 (28 May 200h) cooperation between the courts of the
Member States in the taking of evidence in civicommercial matters. L 174, Official Journal of the
European Union, 27.06.2001, p. 1-24.

%3 Projet de programme des mesures sur la mise ereadu\principe de reconnaissance mutuelle des
décisions en matiére civile et commerciale (2002/C1). Journal officiel C 12, 15.01.2001, p. 1-9
(not available in Latviajp

**bid., p. 5, 6.

% Council Regulation (EC) No 4/2009 of 18 Decemi®08 on jurisdiction, applicable law,
recognition and enforcement of decisions and cajmer in matters relating to maintenance
obligations. L 7, Official Journal of the Europeédnion, 10.01.2009, p. 1-79.

%6 Green Paper on a European order for payment puogethd on measures to simplify and speed up
small claims litigation, Brussels, 20.12.2002 CQN@2) 746 final, p.7.
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26. Aim. In accordance with Article 38 of Brussels | Regulat a foreign
judgment isenforceableif a court of another Member State grants an apdréor
enforcement, i.e., an exequatur (registration — tire United Kingdom). In
accordance with Article 33 (1) of the referred tegglation, a judgment given in an
EU Member State shall becognisedn the other EU Member States without any
special procedure being required (exceptions whenrécognition process is being
applied have been specified in Article 33 (2) aB)dof Brussels | Regulation).

27.  Meanwhile recognition and exequatur processes ameetled in Regulation
805/2004, Regulation 1896/2006, and Regulation BHI7>’

28. Regulation 805/2004, for instance, specifies thathasis for the cancellation
of the recognition and exequatur process is a iplimof mutual trust® principle of
mutual recognitioff of the Member States, as well as strict observariogetailed
minimum procedural standards defined in Articlesl¥3to the Regulation. Thereby
not only court judgments, but also court settlememtd authentic instruments may be
approved as the European Enforcement Order (furth&EO).

29. The aim of Regulations 1896/2006 and 861/2007 laecteation of a single,
fast and efficient EEO procedure for recovery ofcamested financial claims
in the EJ°and European small claims procedure. Both of tiierned to EU level
procedures are optional in relation to the natioeqlivalent procedures of the
Member State¥ Introduction of the respective procedures shouldmpte: 1)
simplification, acceleration and reduction of l#t@n expenses in cross-border
matters for the recovery of uncontested finandiihts>? 2) facilitation of access to
EU Member State legal systems in small claim mgattacceleration of the recovery
of sums claimed in small claims, simplification aacteleration of legal proceedings
in small claims at the same time reducing litigatixpensed’

30. Scope of application.As one may observe from the comparative table, all
three Regulations are applied in civil and comnaroiatters. These notions should
be interpreted in accordance with Brussels | Reguiahowever, the field of material
application differs in each of the examined Regafgtfor instance, in relation to
court of arbitration and consumers. Besides Reiguat861/2007 has been
supplemented with additional fields that have beétndrawn from the field of
material application of the present Regulation (fwstance, labour rights) thereby
narrowing the understanding of the notation "caitl commercial matters".

31. Table:

27 gSee: Recitals 8 and 9 of the Preamble to Regula®i@b/2004; Recital 9 of the Preamble to

Regulation 1896/2006 and Recitals 8 and 30 of tiearRble to Regulation 861/2007.

8 See: Recital 18 of the Preamble to Regulation BB} and Recital 27 of the Preamble to Regulation
1896/2006.

29 See: Recital 4 of the Preamble to Regulation B054.

%0 See: Recital 29 of the Preamble to Regulation /288865,

%1 See: Recital 10 of the Preamble to Regulation 2886 and Recital 8 of the Preamble to Regulation
861/2007.

%2 See: Recital 9 of the Preamble to Regulation 1893.

¥ See: Recitals 7, 8 and 25 of the Preamble to R&gnl861/2007.
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Brussels |

Article 1

Regulation

Regulation 805/200 Article 2

Regulation 1896/200 Article 2

Regulation 861/200 Article 2

Regulation is applied for civil and commercial reastirrespective of the type of court

authority

Regulation is not broadened in respect of

matters concerning
customs  or
issues

revenu
administrativi

etax, customs or administrative matters or
e

taxtamas or administrative matters

as

tax, customs orinthnative matters, as we

the liability of the State for acts and omissid

in the exercise of State authority ("acta i
imperii").

T

e the exercise of State authority ("acta i
imperii").

rhe liability of the State for acts and omissid

imperii").

nikie liability of the State for acts and omissig

T

ns

re the exercise of State authority ("acta iure

Regul

ation does not apply to

a) the status or legal capac
of natural persons

tyn) the status or legal capacity of natu
persons

ral

a) status or legal capacity of natural person

rights in property arising out @

a matrimonial relationship

frights in property arising out of a matrimon
relationship,

ah) rights in property arising out of
matrimonial relationship,

ab) rights in property arising out of
matrimonial relationship

maintenance obligations

wills and succession

wills and succession

wills sunctession

wills and succession

b) bankruptcy,

legal persons,
arrangements, compositions
analogous proceedings

proceeding
relating to the winding-up o
insolvent companies or otherdegal persons,
judicia

sb) bankruptcy, proceedings relating to t
f winding-up of insolvent companies or oth

I
ojudicial arrangements,
compositions and analogous proceedings,

hb) bankruptcy, proceedings
legal persons,

judicial arrangements,
compositions or analogous proceedings

relating to t
ewinding-up of insolvent companies or oth

legal persons,
judicial arrangements,
compositions and analogous proceedings,

he) bankruptcy, proceedings relating to the
ewinding-up of insolvent companies or oth

er

c) social security

c) social security

C) socialséy

d) social security

d) arbitration

d) arbitration

e) arbitration

d) claims arising from non-contractual
obligations, unless

i) they have been the subject of an agreemen
between the parties or there has been an
admission of debt,

or

i) they relate to liquidated debts arising from
joint ownership of property.

f) employment law
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g) tenancies of immovable property, with t
exception of actions on monetary claims

h) violations of privacy and of rights relatir
to personality, including defamation.
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32. At the same time one must observe that Regula96/2006* and Regulation
861/2007° simplify the international civil proceedings in BMember States therefore
they are applied only in cross-border civil casks.accordance with Article 3 of
Regulation 1896/2006 and Article 3 of Regulatiorl/2007, cross-border civil case is
one in which at least one of the parties is domitibr habitually resident in a Member
State other than the Member State of the courtilourtal seized. The domicile must be
determined in accordance with Articles 59 and 6@fssels | Regulation, but none of
these Regulations define the notation "domicileaafatural person” therefore in such
case the national norms of Private Internationalv Laf Member States regarding
determination of the domicile of a natural persasuld have to be applied.It must be
admitted that the national civil procedural lawsv#mber States differ and therefore it is
not possible to apply these Regulations autonorgowshall cases and to unify their
application practice in the entire EU. In cases ceoning the understanding of
autonomous notions existent in the Regulations,oast use judicature of the Court of
Justice of the European Union (formerly — the CooftJustice of the European
Communities) (further: CJEU) in order to create amtonomous regime for the
interpretation of Regulations.

33. Meanwhile Regulation 805/2004 does not clearly gpélsat it should be applied
in cross-border cases therefore it may be applsal ia national cases if the judgment
(court settlements and authentic instruments) eafoent must be executed in another
EU Member States (except for Denmark).

34. If Regulation 861/2007 is applicable for small miamg and non-monetary claims
that may be also contested claims, Regulation ®&/2nd Regulation 1896/2006 may
be applied only for uncontested claithgor financial claims® In accordance with
Regulation 861/2007, the court transfers to natigmaceedings in cases when a
counterclaim and claims that are not monetary da@xceeds EUR 2009.However,
transition from the Regulation procedure to natiggraceedings is not regulated neither
in the Regulation, nor in the Civil Procedure LafLatvia (further — CPL) even though
such process is foreseen in other EU Member Sfates for instance, Section 1099 of
the Code of the Civil Procedure of Germ&fy

35. Table:

34 See Recitals 9 and 10 of the Preamble to the Begnl

% See Recital 8 of the Preamble to the Regulation.

3 See also Article 26 of Regulation 1896/2006 antichr 19 of Regulation 861/2007.

37 Article 3 (1) of Regulation 805/2004, Article 1)((g) of Regulation 1896/2006.

38 Article 4 (2) of Regulation 805/2004, Article 1)((g) of Regulation 1896/2006.

39 Article 5 (5) and (6) of Regulation 861/2007.

40 Zivilprozessordnung (ZPO). Available atww.gesetze-im-internet.dé(1) Eine Widerklage, die nicht
den Vorschriften der Verordnung (EG) Nr. 861/20@%pricht, ist aulRer im Fall des Artikels 5 AbsSatz

1 der Verordnung (EG) Nr. 861/2007 als unzulasbiguaveisen. (2) Im Fall des Artikels 5 Abs. 7 Satz 1
der Verordnung (EG) Nr. 861/2007 wird das Verfahrgdmer die Klage und die Widerklage ohne
Anwendung der Vorschriften der Verordnung (EG) BB1/2007 fortgefiihrt. Das Verfahren wird in der
Lage Ubernommen, in der es sich zur Zeit der Enhgloler Widerklage befunden hat."




Regulation 805/2004 Regulation 1896/2006 Regulation 861/2007
- Cross-border cases Cross-border cases
Claims for the payment of aFinancial claims Monetary claim and other claim
specific sum of money (not exceeding EUR 2000)
Uncontested claims Uncontested claims Uncontestedd acontested
claims

36. As analysed in the present Research, in orderpty dbe Regulations it must be
clarified the application scope thereof, includiatso issues about geographic and
temporal application.

Regulation 805/2004 | Regulation 1896/2006 | Regulation 861/2007

Geographic application

Applied in EU Member Applied in EU Member States,Applied in EU Member States, except for

States, except for Denmark except for Denmark Denmark
Regulation comes into force
21 January 2005 | 31 December 2006 | 1 August 2007
Applied from

Articles  30-32 of the Articles 28, 29, 30, 31 of theArticle 25 of the Regulation iapplicable from
Regulation ar@pplicable| Regulation areapplicable from 1 january 2008

from 21 January 2005 12 June 2008 Other norms — from 1 January 2009
Other norms — from 21 other norms — from
October 2005 12 December 2008
Applied for
judgments, courJ
settlements and authentic

instruments  drafted or
registered afte
21 January 2005

37. Thus, choosing which of the Regulations to be &gl a specific case, one must
first of all evaluate whether it is applicable tbe category and goal of the specific case.
For instance, following the scheme below one magluate which process should be
selected.
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Whether this is a monetary claim?

Whether this
is an uncontested
claim?

Yes

~ X

Consider the
use of the
European order
for payment
procedure

&

A 4

No> Whether th.e Sl:lﬂl
» of the claim is

below EUR 20007

Y

Yes

~_ X

Consider the
use of the
European small
claims
procedure

-

You may use both the European
order for payment procedure and
the European small claims procedure

Consider the
use of dispute
settlement
,order provided
for in the
national
procedural law

-
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2. Regulation 805/2004

2.1. Introduction

38. In order to facilitate cross-border legal procegdiin EU space, the European
Enforcement Orderfijrther — EEQ is being created with Regulation 805/2004 for
uncontested claims. In accordance with Article thef Regulation, EEO was introduced
to ensure free circulation of judgments, courtlsatents and authentic instruments in all
Member States, cancelling the procedure of thegm@tion and enforcement of a foreign
court judgment. Thus, a judgment, court settleneerguthentic instrument that has been
produced in accordance with national law of one é&émber State may be approved as
EEO that will enable free enforcement of the regpeadocument in the entire territory
of the EU (except for Denmark).

39.  Such a process may be used by a claimant if inrdanoe with the definition of
the Regulation the defendant has not contestedhtireetary claim and the claimant has
not had a chance to enforce this judgment, coutlesgent or authentic instrument in
another EU Member State.

40. This part of the Research will examine each artaflehe Regulation and the
application practice thereof in Latvia will be aysdd. Special attention must be paid to
provisions regarding the scope and requirementh@fRegulation that have been put
forward for the approval of documents as EEO. Onh@® most important issues within
the context of the present Regulation is minimumcpdural standards for uncontested
claims that have been analysed in the present Résea

41. Forms of the Regulation are available here:
http://ec.europa.eu/justice_home/judicialatlastiihl/rc_eeo_information_Iv.htm In
addition to the present Research one may use thetigal methodological means
regarding the application of the Regulation as EEO:
http://ec.europa.eu/civiljustice/publications/dgesde european_enforcement_order_Iv.

pdf.

2.2. Field of material application

42.  Article 2 (1) of Regulation 805/2004 states tha Regulation shall apply icivil
and commercial matters whatever the nature of the court or tribunal. Regulation
itself does not provide a definition for the notidaivil and commercial matters";
however, in accordance with the CJEU practice ousth be interpreted autonomously in
all Member States in accordance with the purpoggies and general principles of the
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Regulatior’* because understanding about these terms diffetheidegal systems of
Member State¥’

43. The same notions are used in Article 1 of BrussBlegulation that in the course
of time the CJEU has filled with content and megniRurthermore, irrespective of the
fact that Regulation 805/2004 (contrary to, fotamee, Regulation 1896/2006) does not
have a reference to Brussels | Regulation, therlatiall be used dsrms of references
2 To put it in other words, it serves as a sampiettie interpretation of parallel legal
enactments, including for the interpretation of timtion "civil and commercial matters”
referred to in Regulation 805/2004. One must add ih separate cases the scope of
Regulation 805/2004 (as well as of other Regulatioavered in the present research)
may slightly differ therefore special attention mhbe paid to the articles of Regulations
regarding the application fields thereof.

44. In order to determine whether it is a civil or coemgial claim, nature or subject
matter of legal relations must be evaluatieder alia such cases, for instance, will be
purchase-sales contracts of goods, service praovisantracts, including contracts on
freight transportatiof and insurance transactions. Such agreements leaverbentioned
in Brussels | Regulation. Furthermore, the scop&kefulation 805/2004 includes not
only contractual, but also non-contractual relajdior instance, claims between natural
persons arising from damages caused by illegabfipeoperty rights'? or cases applying
to a harm or prohibited action, as well as issmesespect of civil claims in criminal
proceedings (Article 5 (3) and (4) of Brussels gRation).

45.  Also disputes in relation temployment contractsshall be within the scope of
the present Regulation. Example:

An employee residing in Latvia concluded an empémtncontract with a French
company. After a one-year-long co-operation, thgleger reached agreement with
the employee regarding the termination of legablatbrelations, as well as regarding
the payment of compensation in the amount of twothmho salaries. The French
company did not pay the compensation within theciipd term and no longer
responds the phone calls of the employee. Basefirtirle 19 (2) (a) oBrussels |

Regulationthe employee sued the employer at a Latvian cairia(court of the

* See the Opinion of ECJ Advocate General Ruiz-da@tlomer of 8 November 200&n
the caselLechouritou u.c. v Dimosio tis Omospondiakis Dinatias tis GermaniasC-292/05, ECR,
2006, p. 1-01519, para. 23 et seq.

2 Report on the Convention on the Association of liegdom of Denmark, Ireland, and the United
Kingdom of Great Britain and Northern Ireland te tGonvention on Jurisdiction and the Enforcement of
Judgments in Civil and Commercial Matters and te Brotocol on its interpretation by the Court of
Justice, by Professor P. Schlosser [1978] OJ ©939, p. 71, para 23.

“3 Report on the Application of Regulation Brussels the Member States, by B. Hess, T. Pfeiffer, P.
Schlosser [2007] Study JLD/C4/2005/03, para 66.

4428 April 2009 ECJ judgment in case: C-533M8T Express Nederland BV v AXA Versicherung AG
ECR, 2010, p. I-04107, para 35.

4528 April 2009 ECJ judgment in case: C- 420Apbstolides v Oram€ECR, 2009, p. I-3571, para 45.
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Member State where the employee was permanentking®r The court applied the
Labour Law of Latvi&® in accordance with Article 8 (2) of Regulation (ENo
593/2008 of the European Parliament and of the @dwf 17 June 2008 on the law
applicable to contractual obligations (further: Renh Regulatiort)’ , because as the
parties had not made a choice in respect of legacaéments applicable for the
individual employment contract, the contract isukaged by legal enactments of the
state in which the employee is permanently worKiing defendant was not present in
the court sitting. Latvian court established it hadernational jurisdiction in the
respective case, and that Regulation 805/2004 dballapplied in this case. The
judgment was in favour of the employee. The emelageressed the Latvian court
with a request to approve it as EEO to be enfoiiodérance.

46. The scope of Regulation 805/2004 is narrower than ¢f Brussels | Regulation
in issues related witlkonsumers In accordance with Article 6 (1) (d) of Regulatio
805/2004 (which has been formulated quite awkwaadig not very understandable):
A judgment on an uncontested claim delivered in emider State shall, upon
application at any time to the court of origin, bertified as a EEO if [..] (d) the
judgment was given in the Member State of the debttomicile within the
meaning of Article 59 of Regulation (EC) No 44/2(Btussels | Regulation), in
cases where
- aclaim is uncontested within the meaning of Aet&(1)(b) or (c); and
- it relates to a contract concluded by a person,dbesumer, for a purpose which
can be regarded as being outside his trade or @én; and
- the debtor is the consumer.

47. The following conclusion arises from the aforememéd: First, only such
judgments may be approved as EEO in consumer mdtiat have been delivered in
matters regardingpassivelyuncontested claims (see Article 3 (1) (b) and (C)th
Regulation). Second only the state court of the debtor-consumer dodenihas
international jurisdiction or jurisdiction to deév a judgment (and to approve it later on
as EEO as well). For comparison, in separate nsattefined in Article 17 of Brussels |
Regulation not only the state court of the debtmistimer domicile may have
jurisdiction. Thereby Regulation 805/2004 has naew international jurisdiction of
courts in consumer matterBhird , Regulation 805/2004 applies only to matters negat
to a contract concluded by the consumer for a mapehich can be regarded as being

% Labour Law of 20 June 2001aw of the Republic of LatviaLatvian Herald, No. 105,

06.07.2001.

4" Regulation (EC) No 593/2008 of the European Ramint and of the Council (17 June 2008) on the law
applicable to contractual obligations (Rome 1). 171 Official Journal of the European Union, 04.@D&,

p. 6-16.
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outside his trade or profession (an identical fdatian may be found also in Article 15
(1) of Brussels | Regulation).

48.  Article 2 (1) of Regulation 805/2004 specifies thitats applied independently
from the type of court authority (see sub-sectibiotion of document to be approved as
EEO" of the Research & and further). For instance, EEO approval mayeduogiested
for a judgment that satisfies a claim regarding pensation of damages in criminal
proceedings and is reviewed in the criminal coddrther on it is not essential whether
the judgment regarding what the EEO is submittesildesen delivered at the court of first
instance or the supreme court.

49.  Article 1 (1) of Regulation 805/2004 specifies tlia¢ scope of the Regulation
does not include matters affectingx, customs or administrative matters. The
Regulation shall be applicable for relations o/ate law, whereas there is an element of
public law in tax, customs or administrative magtdrat is used by one of the parties —
legal person of public la#?

50. Contrary to Brussels | Regulation, one more exoeptias been included in
addition in Regulation 805/2004, thus, Regulatid@db/82004 shall not be applied in
matters regarding the liability of the State fotsagnd omissions in the exercise of State
authority @cta iure imperi). Such an exception was included to sub-dividegbe and
public law?® At present the CJEU has clearly specified thahssgsues are not within the
scope of Brussels | Regulatidhtherefore both Brussels | Regulation and Reguiatio
805/2004 shall not be applied for disputes relaté¢l actions of the legal persons of the
public law, for instance, in matters regarding cemgation of such damages that have
occurred from activities of armed forces within teeope of military operations,
regarding levy of definite and mandatory paymemtequipment and services from the
subject of the private law in favour of the legargon of the public la¥ or other
disputes in which the State exercises its authdtity

815 May 2003 ECJ judgment in the case: C-2660éservatrice fonciére TIARD SA v Staat der
NederlanderECR, 2003, p. 1-04867, paras. 37-44.

*9 Hess, B., Pfeiffer, T., Schlosser, P. The Briss&egulation (EC) No 44/2001.The Heidelberg Repor
on the Application of Regulation Brussels | in 2&idber States (Study JLS/C/2005/03). Miinchen: Verlag
C.ck, 2008, p. 34.

0 Magnus, U., Mankowski, P. (ed), European Commésaon Private International Law Brussels |.
Regulation (2nd edn, SELP 2012) p. 8ee also the Opinion of CJEU Advocate general

Trstenjak V. of 28 November 2012 on the caaed Berlin v.Ellen Mirjam Sapir, Michael
J.Busse et alC-645/11, available atww.curia.eu

®l See 15 February 2007 ECJ judgment in the case92m2 Lechouritou u.c. v Dimosio tis
Omospondiakis Dimokratias tis GermaniBER, 2006, p. 1-01519, para. 46. Notions "civil taeg" and
"commercial matters" included in Brussels | Regaolatare interpreted systematically with Regulation
805/2004 and Regulation 1896/2006.

2 14 October 1976 ECJ judgment in case: C-29/T8 Lufttransportunternehmen GmbH & Co. KG v
EurocontrolECR, 1976, p. 1541.

3 See also 16 December 1980 ECJ judgment in the €844/79Netherlands v. RuffeECR, 1980,
p. 3807.
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51. However, if the State does not exercise State atghand acts as a natural
person, the Regulations shall be applicable. Fstainte, if the State has concluded a
private contracf or there exist non-contractual, but private relasi The CJEU has
determined that, for instance, negligence of alteaat a State school due to whom death
of a pupil has incurred during an excursion shaltdgarded as a civil relation.

52.  Furthermore, Paragraph 2 of the Article subjeatetoew clearly determines that
Regulation 805/2004 does not apply to several cayeqatters of civil and commercial
nature that also matches with those specified ins&ls | Regulation (for instance,
arbitration, bankruptcy proceedings). This is doghe fact that the regulation of these
proceedings excluded from the scope differs in aional law of Member States;
furthermore, separate fields have already beerstjuo international conventioior
other EU legal enactmems.

53. Regulation 805/2004 shall not be applicable in peatings regardinthe status

or legal capacity of natural persons(Article 2 (2) (a)). The respective issues are
regulated in each State in accordance with itoonatilegal norms. Frequently the latter
is related with public registers, but almost nevemwith property claims. Thereby such
issues, which affect the birth or death of a persssues related with the name and
surname, minors, adoption, etc., are outside tbpesof the Regulation.

54.  Atrticle 2 (2) (a) of Regulation 805/2004 also deteres that the Regulation shall
not be applicable taghts in property arising out of a matrimonial rel ationship. The
notion "rights in property arising out of a matrimal relationship” includes any action
with property among spouses. The latter may bec#sida on satisfying the claim (for
instance, seizure of property) against any of ghauses in case of a divorce. Therefore
such a case shall not be within the scope of thguR&on>® Furthermore, issues on
family law, including jurisdiction and the recognit and enforcement of judgments in
matrimonial matters and the matters of parentgbawesibility are excluded from the
application fields of the Regulation.

** See 14 November 2002 ECJ judgment in the cas&1M@Gemeenter Steenbergen v Luc BaESR,
2012, p. 1-10489; 15 May 2003 ECJ judgment in thsec C-266/0Préservatrice fonciere TIARD SA v
Staat der NederlandeBCR, 2003, p. I-04867.

% 21 April 1993 ECJ judgment in the case: C—17X@ilker Sonntag v. WeidmaCR 1993, p. |-
01963.

*% For instance, the New York Convention on the Raeitamn and Enforcement of Foreign Arbitral Awards
[1958] 330 UNTS 38.

>" Council Regulation (EC) No 1346/2000 (29 May 2000) insolvency proceedings. L 160, Official
Journal of the European Union, 30.06.2000, p. 16h8English). Special edition in Latvian, 2004, apter
19, Volume 1, p. 191-208.

8 27 March 1979 ECJ judgment in the case: C-1434t8jues de Cavel v Loiuse de Caz€R, 1979, p.
[-01055, para 1- 2.

¥ Council Regulation (EC) No 2201/2003 of 27 Novemi2903 concerning jurisdiction and the
recognition and enforcement of judgments in matnimb matters and the matters of parental
responsibility, repealing Regulation (EC) No 1340Q. L 338, Official Journal of the European Union,
23.12.2003, p. 1-29 (in English). Special editiorLatvian, 2004, Chapter 19, Volume 6, p. 243-271.
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55.  Since 18 June 2011 when Council Regulation (EC)Y4KR®09 of 18 December
2008 on jurisdiction, applicable law, recognitiondaenforcement of decisions and
cooperation in matters relating to maintenance gabihtn§® came into force, also
judgments ifmatters relating to maintenance obligationscannot be approved as EEO.
In accordance with Article 68 (2) of Regulation @28, this Regulation shall replace
Regulation 805/2004, except with regard to EEO @mnitenance obligations, issued in a
Member State to which the Hague Protocol of 23 Madwer 2007 on legal enactments
applicable to maintenance obligations (further -926iague Protocol) is not bindifiy.
Among EU Member States Denmark and the United Kongdhave not joined the
referred to Hague Protoct.As Denmark does not participate in Regulation 805/2004,
it shall not be applied with Denmark in mattersatiein to maintenance obligations. At
this point the following question arises: which ukgory enactment of the EU shall be
applicable in the future in matters relating to mb@nance obligations between Denmark
and other EU Member States? At first it might sabat Brussels | Regulation would
apply, because the Agreement between the Europeanm@nity and the Kingdom of
Denmark on jurisdiction and the recognition andoerément of judgments in civil and
commercial matteP$ (further — Agreement with Denmaykwas signed in Brussels on
19 October 2005 that came into force in all EU MemStates as of 1 July 206f7.
However, the situation is not that simple. Thugjole 3 (2) of Agreement with Denmark
determines: "If amendments of the regulatiBnussels | Regulation is meant — author's
notd are adopted, Denmark notifies the Commission naigg the decision to either
implement the content of the amendments or not. sStaeement shall be provided at the
time when amendments are adopted or within a pexfo80 days from the day of the
adoption thereof.” According to Article 68 (1) ofegulation 4/2009, the respective
Regulation introduces amendments to Brussels | R&gn, thus, excluding maintenance
obligations from the field of material applicati@md transferring them to Regulation

80" Council Regulation (EC) No 4/2009 of 18 Decem®@®8 on jurisdiction, applicable law, recognition
and enforcement of decisions and cooperation inamgatelating to maintenance obligations. L 7, €
Journal of the European Union, 10.01.2009, p. 1-79.

1 Protocol of 23 November 2007 on the Law Applicabe Maintenance Obligations, available at:
http://www.hcch.net/index_en.php?act=conventiont&teid=133. European Union Member States, except
for Denmark and the United Kingdom, have joined tbferred to protocol. Also Serbia has joined the
protocol. The protocol had not come into forcehatiinoment the present Research was elaborated.

%2 See Council Decision of 30 November 2009 on tbechision by the European Community of the
Hague Protocol of 23 November 2007 on the Law Amwlilie to Maintenance Obligations (2009/941/EC).
Official Journal L 331, 16.12.2009, p. 17-18, parkls 12.

3 Agreement between the European Community and thgdém of Denmark on jurisdiction and the
recognition and enforcement of judgments in civilaaommercial matters. L 299, Official Journal loé t
European Union, 16.11.2005, p. 62.

% Information on the day the Agreement between tifean Community and the Kingdom of Denmark
on jurisdiction and the recognition and enforcemanjudgments in civil and commercial matters came
into force. L 94, Official Journal of the Europednion, 04.04.2007, p. 70.
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4/2009. The latter means that Regulation 4/2009I d& applied for maintenance
obligations also in respect of Denmark insofart asriends Brussels | Regulatibh.

56. According to the aforementioned information, thiiaion referred to in Article
68 (2) of Regulation 4/2009 shall apply only to theited Kingdom, which means that
EEO in cases regarding maintenance obligationgdssuthe United Kingdom will have
to be accepted for enforcement also in the futardatvia (Lithuania and Estonia).
Whereas Latvia (Lithuania and Estonia) cannot agpjadgments of its courts as EEO
so that they would be submitted to the United Komgdfor enforcement. Thus, Latvia
(Lithuania and Estonia) will send the form specifie Appendix | of Article 20 (1) (b) of
Regulation 4/2009 to the United Kingdom for the @ken of maintenance obligations
in matters.

57. Atrticle 2 (2) (a) of Regulation 805/2004 determirteat the Regulation shall not
be applicable also in issue®vering wills and successionTherefore issues on the
division of inheritance, inheritance claims and Isyil including the validity or
interpretation of a will, have been excluded frdme field of material application of the
Regulation. However, disputes among persons whonatehEEOs, but, for instance,
administrators of a heritage, a trust, an authdrigerson or debtor, shall be within the
scope of Regulation 805/208%.Regulation (EU) No 650/2012 of the European
Parliament and of the Council (4 July 2012) ongdiction, applicable law, recognition
and enforcement of decisions and acceptance andcenient of authentic instruments in
matters of succession and on the creation of afdearo Certificate of Succession shall be
applicable from 17 August 20f5.

58. Regulation 805/2004 shall not be applicable also Kb@ankruptcies and
procedures related to an insolvent company or theduidation of other legal persons,
court orders, settlement agreements and similar prcedures(see Atrticle 2 (2) (b) of
the Regulations). Council Regulation (EC) No 1386/2 of 29 May 2000 on insolvency
proceedings determines bankruptcy and insolvenogseborder issues in the EU legal
space’® The latter applies to issues on collective insatyeproceedings which entail the
partial or total divestment of the debtor and thpantment of a liquidator (see Article 1
of Regulation 1346/2000). Cases provided for incfet25 (1) of Regulation 1346/2000
for which Regulation 805/2004 shall be applied tiglo a reference to

5 See the statement of the Commission "Agreememtdes the European Community and the Kingdom
of Denmark on jurisdiction and the recognition amforcement of judgments in civil and commercial
matters". L 149, Official Journal of the Europeanidh, 12.06.2009, p. 80.

% Report on the Application of Regulation Brussela the Member States, by B., Hess, T., Pfeiffer, P
Schlosser [2007] Study JLD/C4/2005/03, para 52.

" Regulation (EU) No 650/2012 of the European Pamdiat and of the Council (4 July 2012) on
jurisdiction, applicable law, recognition and emf@ment of decisions and acceptance and enforceshent
authentic instruments in matters of successionamthe creation of a European Certificate of Susioes

L 201, Official Journal of the European Union, Z72ZD12, p. 107-134.

% Council Regulation (EC) No 1346/2000 (29 May 2066 insolvency proceedings. L 160, Official
Journal of the European Union, 30.06.2000, p. T &nglish). Special edition in Latvian, 2004, @tex
19, Volume 1, p. 191-208.
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27 September 1968 Brussels Convention on jurisgictand the enforcement of
judgments in civil and commercial matt&r¢further: Brussels Conventior(thus — the
reference currently applies also to Brussels | Reign).”® This regards exequatur or
enforcement permit proceedings of judgments in lieswy matters. Regulation
805/2004 shall be applicable also for insolvenayiaistrator asset proceedings.

59. Regulation 805/2004, however, shall not applyséttlement agreements and
similar proceedings in insolvency mattergArticle 2 (2) (b)). Article 25 of Regulation
1346/2000 shall be applied instead. However, asagqu further in the Research, the
Regulation shall be applicable to settlements &&& 8§ and further) that have been
approved by court or that have been concluded guegal proceedings and authentic
instruments in accordance with Article 24 and Aeti25 of the Regulation.

60. Atrticle 2 (2) (c) of Regulation determines thaisitnot applicable also isocial
security matters. In cas&emeente Steenbergen v Luc B&téime CJEU indicated that
also this term should be interpreted irrespectivelyn the national law and in
accordance with Regulation on social secuityherefore issues related with illness,
maternity, disability, age, unemployment, etc. bgseare not within the scope of
Regulation 805/2004 Even though it will not be possible to use thepessive
Regulation in claims between the legal persons udflip law and recipients of the
benefit; however, it shall be applicable in claiagainst third persons responsible for
causing damages.

61. Atrticle 2 (2) (d) of the Regulation specifies tlla¢ Regulation does not apply to
arbitration . At the moment no regulation in the EU directlgutates arbitration la?

69 27 September 1968 Brussels Convention on juristicind the enforcement of judgments in civil and

commercial matters. L 27, Official Journal of ther&ean Union, 26.01.1998, p. 1-33.

0 See Rauscher, T. (Hrsg.). Europdisches Zivilmszend Kollisionsrecht EuZPR/EulPR Kommentar.

I7\{IUnchen: Sellier, 2010, Art. 2 EG-VollstrTitelvO4bst S.) S. 37

Ibid.

2 See 14 November 2002 ECJ judgment in the ca@¥1D0Gemeenter Steenbergen v. Luc BEER,

2012, p. 1-10489

3 Now — Council Regulation (EC) No 883/2004 of thar@pean Parliament and of the Council (29 April

2004) on the coordination of social security systein 200, Official Journal of the European Union,

30.04.2004, p. 72-116.

" See: Article 3 (1) of Regulation 883/2004 defittes fields to which the present regulation appies
1. This Regulation shall apply to all legislatiomncerning the following branches of social
security: (a) sickness benefits; (b) maternity amguivalent paternity benefits; (c) invalidity
benefits; (d) old-age benefits; (e) survivors' Hérg(f) benefits in respect of accidents at warld
occupational diseases; (g) death grants; (h) uneyplent benefits; (i) pre-retirement benefits; (j)
family benefits.

> Report on the Application of Regulation Brussela the Member States, by B., Hess, T., Pfeiffer, P

Schlosser [2007] Study JLD/C4/2005/03, para 60.

®|In 1966 there was an attempt to unify arbitrateom by developing the European Convention Providing

a Uniform law on Arbitration. CETS No. 056 1966). The referred to convention was drafted by the

Council of Europe with an aim to unify the natiomabitration law in Europe in order to make arkita

in the region effective. Annex of the conventiordia be incorporated within the national law of Mz

States even though they were free to regulate tiemees that were not regulated by the convention.
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because the respective field is covered by intemalk conventions. Thus, all EU
Member States have joined the 1958 United Natiomsv€ntion on the Recognition and
Enforcement of Foreign Arbitral Awards (furthekew York Conventigr’ Several
European countries have joined also the Europeanveé@wion on International
Commercial Arbitratioff (Estonia and Lithuania have not joined the respect
convention). Thereby EU procedural law does notulegg and cannot be applicable to
settlement of international disputes at the cotiarbitration.

62. The CJEU in its judicature has specified that gvent"court of arbitration" should
be perceived not only as the process of arbitratlmnt also proceedings related to
arbitration at the courts of countri€sherefore nit will not be possible to approve heit
the judgment of the court of arbitration, nor thexidion of the court in relation to the
proceedings of arbitration, including the decisiegarding the issue of a court order as
EEO.

63. However, from the available Latvian court practioee may conclude that
requests on the issue of EEO for the judgments hef tourt of arbitration
8 or requests on the approval of the EEO decisidorasd enforcement of the judgment
of the permanent court of arbitration are frequeméiceived by Latvian courfs.For
instance, the court of first instance in one casecidied the approval of a decision
regarding the issue of a court order for forcederd@ment of a judgment by the court of
arbitration as EEO, based on Section 132, Paradgraplof CPL that determines that a
judge shall refuse to accept a statement of claiendispute between the same parties,
regarding the same subject-matter, and on the &msis, a court judgment or decision
has come into lawful effet. Thus, the court believed that the decision regardhe
issue of a court order and decision regarding ppaval of the respective decision as
EEO is a dispute between the same parties, regatidinsame subject-matter and on the
same basis. Such substantiation should not be dedaas correctFirst, with such
decisions the dispute is not being reviewed by#tire.Second as it has been already
stated, a decision on forced enforcement of a jugraf the court of arbitration may not

However, the convention did not gain the desirexpoasiveness (only Austria and Belgium joined the
convention) and it still has not come into force.

" United Nations Convention on the Recognition anébEcement of Foreign Arbitral Award830 UNTS
38, 1968. The New York Convention on the Recognitémd Enforcement of Foreign Arbitral Awards:
International Agreement of the Republic of Latvi®%$8] Latvian Herald, No. 2815, 2003.

8 European Convention on International Commercidbithation. 484 U.N.T.S. 3641961). On 9 July
2012, 31 Member States in accordance with the Unitdlations Treaty Collection:
http://treaties.un.org/Pages/ViewDetails.aspx?srRERTY &mtdsg_no=XXII-2&chapter=22&lang=en
(accessed 9 July 2012).

910 February 2009 ECJ judgment in case: C-18BI0&nz SpA v. Tanakers INECR 2009, p. 1-00663.

8 13 November 2007 decision of Riga City Vidzemeéo®b Court in case No. 3-10-706/6-2007 [not
published]; 17 January 2008 decision of Riga Cignttal District Court in case No. 3.12-109/6 [not
published], 8 September 2010 decision of Riga €itlzeme Suburb Court in case No. 3-12/3031/12-2008
[not published].

1 28 November 2011 decision of Jelgava Court i dés. 3-12/0735 [not published].

8229 January 2009 decision of Riga City VidzemeuhbiCourt in case No. 3-12/031 [not published].
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be approved as EEO. Unfortunately, also regionattcoas not observed the exception
defined by Regulation 805/2004, but has specifieed the Regulation does not limit the
rights of the claimant for a repeated request enishue of the EEO approvIThereby
regional court not only equalised the EEO to thertcorder traceable in the national law,
but also referred to Article 6 of the Regulatiorattldetermines minimum procedural
claims for the approval of a judgment as EEO. Adowy to the respective Regulation, a
court judgment related to the proceedings of thetaof arbitration shall not be regarded
as a judgment within the meaning of Article 6, hesma Article 2 (2) includes an
exception in respect of courts of arbitration.

64. Requests to approve as EEO a decision to secutaira before bringing the
claim to the court of arbitration have been encered in the Latvian court practice as
well.®* The court has rejected such a request of the algimn the basis of Article 3 of
Regulation 805/2004, indicating that a decisionsécure a claim before bringing the
claim to the court cannot be regarded as an "uessted” claim. In addition it must be
noted that approval of such decisions as EEO ismithin the scope of the Regulation.
The latter may be enforced in accordance with BxigslsRegulation, taking into account
the judicature of the CJED.

65. Therefore once again it must be accented Regulation 805/2004 is not
applicable in arbitration-related matters. Willing to acknowledge and enforce a
judgment outside Latvia, the interested party nusst the mechanism of the New York
Convention. However, if the party, similar as ire treferred to case, has submitted a
request for approval of the judgment of the codiraitration as EEO, the judge shall
take a motivated decision regarding the refusasaoe EEO in accordance with Section
541, Paragraph six of CPL.

66. The question whether the case is within the mdtegp@lication scope of the
Regulation is very crucial; however, as it may baauded from the practice of Latvian
courts, courts in their decisions do not assessghue in particular.

2.3. Field of geographical application

67. Regulation 805/2004 is applicable in all EU Memk8tate$® except for
Denmark (see Article 2 (3) of the Regulation, as well acial 25 to the Regulation).
The latter means that the decision (court settlérmeauthentic instruments) approved as

8312 September 2011 decision of Riga Regional Gowase No. 3-12/031 [not published].

8 10 November 2009 decision of Riga City Centrastidit Court in case No. 3012/2278/1, 2009 [not
published].

% See 17 November 1998 ECJ judgment in the case:91(93 Van Uden Maritime v.
Kommanditgesellschaft in Firma Deco-Line and OtHe@R, 1998, p. [-07091.

8 |n Belgium, Bulgaria, Czech Republic, Germany,oB&t, Greece, Spain, France, Ireland, Italy, Cyprus
Latvia, Lithuania, Luxembourg, Hungary, Malta, thetherlands, Austria, Poland, Portugal, Romania,
Slovenia, Slovakia, Finland, Sweden, the Unitedgdiom of Great Britain and Northern Ireland.
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EEO must be adopted in any of EU Member Statesef@xior Denmark). Accordingly
such EEO shall be enforceable only in any of the MEmber States (except for
Denmark).

68. In accordance with Recital 24 to Regulation 805&00shall be applicable also
in the United Kingdom and Ireland. In accordancéhvéirticle 3 of the Protocol on the
position of the United Kingdom and Ireland, attattie the Treaty on the European
Union and Treaty establishing the European Commyurite United Kingdom and
Ireland have announced their desire to participate inathgption and application of the
respective Regulation.

69. Speaking about the field of geographical applicatad Regulation 805/2004,
separate conditions on tlwerseas lands and territoriesof Member States (France,
Spain, Portugal, Finland, and the United Kingdohgusd be taken into account as well.
In accordance with Article 355 of the Treaty on Fhenctioning of the European Unftn
(further —TFEU), the Regulatioshall be applicable in the following territories

69.1. Overseas departments &fance— Guadeloupe, Martinique, Guiana,
Réunion, Saint Barthélemy, and Saint Martin;
69.2. The Canary Islands within the compositionSgain (in accordance with

Article 349 of TFEU);

69.3. The Azoresortugal) and MadEEOaRortugal);

69.4. The Aland IslandsHinland), in accordance with Protocol No. 2 in the act
on accession conditions of the Republic of AustRa&public of Finland and
Kingdom of Sweden;

69.5. In territories of Europe if any of the Member Staie responsible for the
external affairs thereof, for instance, in Gibralta

70.Meanwhile the Regulatioshall not be applicablein the following territories 9see

Article 355 (2) (5) of TFEU):

70.1. French Polynesia, New Caledonia and adjacent aae#, Southern and
the Antarctic Region territories of France, Walisd Futuna, Saint Pierre and
Miguelon, Mayotte France);

70.2. The Antilles and Arub&he Netherlands;

70.3. The Channel Islands, Anguilla, the Isle of Man, @ay Islands, Falkland
Islands, South Georgia and the South Sandwich dslaNlontserrat, Pitcairn,
Saint Helena Island and adjacent territories, Jerske British Antarctic
Territory, the British Indian Ocean Territory, tiieirks and Caicos Islands, the
British Virgin Islands, the Bermud Islands, the tédi Kingdom Sovereign Base

87 Consolidated version of the Treaty on the Europgsaion. L 83, Official Journal of the European Umjo
30.03.2010, p. 47.
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Areas of Akrotiri, and Dhekelia in Cyprus (see Al 355 (2) and Article 355
(5-d) (b) and (c) of TFEU, as well as Appendi¥)l

2.4. Application on time

2.4.1. Enactment

71.  Latvian version of Article 33 of Regulation 805/20étates the following:
This Regulation comes into force on 21 Janu094 It shall be applied from 21
October 2005, except for Articles 30, 31 and 32 diall be applicable as of 21
January 2005.

72.  Apparently the text of the Regulation only in Esbliwas taken as the basis for
the text of the Latvian version. The latter expdathe error in the Latvian text of the
Regulation in relation to the year of the comingiforce of the Regulation (actually the
Regulation came into force on 21 Janu2@p9. It must be admitted that this error has
been already corrected in the English §&xThe official version of the Latvian text
should be corrected accordingly as well.

73.  Irrespective of the coming into force of the Regjola on 21 January 2005, the
EU legislature has postponed the application tHewifierentiating it according to the
respective articles of the Regulation: 1) Normshef Regulation (except for Articles 30,
31 and 32) shall be applicable from 21 October 2@)%Articles 30, 31 and 32 of the
Regulation shall be applicable earlier — from 2du#ay 2005.

74. Legal norms (Articles 30-32) applicable starting fom 21 January 2005.
Article 30 of the Regulation defines the obligation of MemBgates to submit to the
European Commission information on the proceducgsrdctification and withdrawal
referred to in Article 10 (2) and for review refedrto in Article 19 (1); the languages
accepted pursuant to Article 20 (2) (c); the ladftshe authorities referred to in Article 25.
Thus, such legal norm has been addressed in gdarttoutheMember States

75.  Atrticle 31 of the Regulation defines the obligation of thedpean Commission
to make amendments to the standard forms in theegiges of the Regulation. Thus,
such legal norm has been addressed in particutaeteuropean Commission

76.  Finally, Article 32 of the Regulation defines the Committee that shsdiist the
European Commission.

77. Consequently one may conclude that the referrelégal norms are applicable
earlier than the others with the purpose of pregathe Regulation for its practical

8 Annex Il to the Treaty on the Functioning of ther@pean Union. L 83, Official Journal of the Eurape
Union, 30.03.2010, p. 334.

8 See Corrigendum to Regulation (EC) No 805/200thefEuropean Parliament and of the Council of 21
April 2004 creating a European Enforcement Order tiocontested Claims (OJ L 143, 30.04.2004.).
Official JournalL 97, 15.04.2005. p. 64.
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application in Member States. Similar argumentsehasen expressed also by the CHEU

in its judgment of 17 November 2011 in the cH®eenawoo vs. GMF Assurances:
[..] it is open to the legislature to separate tthiate for the entry into force from
that of the application of the act that it adogty, delaying the second in relation
to the first. Such a procedure may in particulance the act has entered into
force and is therefore part of the legal order loé tEuropean Union, enable the
Member States or European Union institutions tofqren, on the basis of that
act, the prior obligations which are necessary itsrsubsequent full application
to all persons concerned.

78. Legal norms applicable starting from 21 October 208. All the other legal
norms are applicable starting from 21 October 200 latter means that creditors may
start submitting to the courts of Member Stategpplications for the approval of
judgments, court settlements and authentic instnisnas EEO starting from 21 October
2005.

2.4.2. Transitional provisions

79. In accordance witlrticle 26 of the Regulation
This Regulation shall apply only to judgments gjvém court settlements
approved or concluded and to documents formallywdraip or registered as
authentic instruments after the entry into forcehi$ Regulation.

80. Itis not fully clear from the referred to legalrmohow it should be interpreted
together with Article 33 of the Regulation. In otheords, the Regulation came into force
on 21 January 2005, but from the respective daté,sas clarified before, only Articles
30, 31 and 32 of the Regulation are applicable.

81. As a result of systematic interpretation of Artgl26 and 33 one must conclude
that the Regulation shall be applicable to suclgpuents, court settlements and authentic
instruments that are related to or have been srg@tas authentic instrumerdfer
21 January 2005(the day of the coming into forc&)For instance, if the judgment at a
Latvian court has been delivered after 21 Janu@®p Zthe day of the coming into force),
but before 21 October 2005 (application day), tleguRation shall be applicable for such
judgment and it will be possible to approve it &k

% See 17 November 2011 ECJ judgment in the caset2Ck@Homawoo vs. GMF Assurances,¥CR
[2011], p. 00000, para. 24.

! See Rauscher, T. (Hrsg.). Europaisches Zivilmszend Kollisionsrecht EuZPR/EulPR Kommentar.
Minchen: Sellier, 2010, Art. 26 EG-VollstrTitelV®4bst S.), S. 196, 197.
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2.5. Documents to be approved as the European Enforceme@rder
(EEO)

2.5.1. Notion of an executive document to be approved &E

82. In accordance with the first sentence of Article(l3 and Article 3 (2) of

Regulation 805.2004
This Regulation shall apply to judgments, courttlestents and authentic
instruments on uncontested claims. [..] This Reyuta shall also apply to
decisions delivered following challenges to judgteercourt settlements or
authentic instruments certified as European Enforeet Orders.

83. See the notion "uncontested claim" in the secomdesee of Article 3 (1) of

Regulation 805/2004; notion "claim" — Article 4 (&) the Regulation. See the analysis

of the referred to legal norms in sub-section ¢¢ thsearch "Notion of uncontested

claim" (117. 8§ and further).

84. Article 4 (1) of Regulation 805/2004 explains thetion "judgment” as any

decision adopted in a court of a Member State peesve of the title of the decision. It

can be a decree, order, decision or court ordewedlsas a decision adopted by a court

secretary regarding expense or cost determination.

85.  According to the referred to legal norms, the failog may be approved as EEO:

85.1. court judgmentgincluding decrees, orders, decisions or courewdas

well as decisions adopted by a court secretary rdagp expense or cost
determination);

85.2. court settlement
85.3. authentic instruments
85.4. decisionsadopted after contesting of such judgments, caitiesnents or

authentic instruments that have been approved expEan Enforcement Orders.

25.1.1. Courtjudgments

86. Notion "court". As it has been stated already before, definitiorthef notion
"court" includes any decision adopted at a coura dflember State irrespective of the
title of the decision. It should be noted here thakecision must be adopted in any of the
courts of the Member State. Regulation 805/2004 does rmtigle a legal definition of
the notion "court", therefore the same interpretatapplied in Brussels | Regulation
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should be used here as well, thus, also in accoedavith Article 32 of Brussels |
Regulation:
For the purposes of this Regulation, "judgment” ngeany judgment given by a
court or tribunal of a Member State, whatever the judgmesay be called,
including a decree, order, decision or writ of exgon, as well as the
determination of costs or expenses by an officénetourt.

87.  Several clearer or less clear criteria by whicis possible to determine whether
the respective court is a "court" within the megniof Brussels | Regulation and
therefore also within the meaning of Regulation/8084 have been elaborated within
international civil proceedings. These criteria asefollows®?

87.1. The court must be independdram other state institutions and must be a
part of the state court system. Also the CJEU heterchined in the case
Solokleinmotoren v. Bockhat the decision must be adopted within a court
institution of a Member State that has authori@tdecision-making rights in
disputes between parti&¥.

87.2. Legal proceedings at this court must take placadecordance with the
inter partes principle and by observing defenchtsigpf the parties. However, it
must be added here that the respective criteriasetisned by the CJEU in the
caseMaersk Olie determining that even if the decision had beesptatl during
the procedure that is not an inter partes procedgparate decisions (in the
specific case — a court order issued by the Dutairtdoy which the amount of
the sum for the limitation of a vessel owner'siligbis determined in interim
procedure) may be regarded as "judgments” withen tfeaning of Brussels |
Regulation if they_may be subject to debate in staiece with the inter partes
principle®*

87.3. Special casesnay be determined in the respective internatiaraEU
legal enactment in which the specific administ@tiinstitution within the
meaning of these regulatory enactments shall kerded as "court”, Article 4 (7)
of Regulation 805/2004 describes the following aiton: in Sweden, in
summary proceedings concerning orders to pmta{ningsforelaggande the
expression  “"court” includes the Swedish  enforcemergervice

92 Gaudemet-Tallon, H.. Compétence et exécution dgsnjents en Europe® 4dition. Paris: L.G.D.J.,
2010, p. 375-377; Gothot, P., Holleaux, D. La Gamion de Bruxelles du 27 Septembre 1968. Paris:
Jupiter, 1985, p. 131.

% The judgment of the Court of Justice of the Euesp&nion (formerly — the Court of Justice of the
European Communities) in the case of 2 June 199t 4192Solokleinmotoren v. Bo¢lECR [1994], p. I-
02237, para. 17.

% The judgment of the Court of Justice of the Eussp&nion (formerly — the Court of Justice of the
European Communities) in the case of 14 Octobed2d@ersk Olie ECR [2004], p. 1-09657, para. 50.
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(kronofogdemyndighet® According to authors, the understanding of the
expression "court" defined in Article 4 (7) canmat broadened. The latter also
arises from the opinion of CJEU Advocate GeneralStarpstone of 13
September 2012 on the case Radziejewski, specifiiagBrussles | Regulation
[and therefore also Regulation 805/2004 — authmte] must not be applied on
decision regarding debt deletion issued by the $hednforcement service
(kronofogdemyndighgtin accordance with the Swedish law "On Deletidn o
Debts"% Furthermore, the Swedish enforcement senkcenpfogdemyndighkt
is an administrative institution, which, except fbe cases included in Article 62
of Brussels | Regulation [and therefore also iniddt 4 (7) of Regulation
805/2004 — author's note], is not a "court" neitlv@thin the meaning of
Brussels | Regulation, nor Regulation 805/2804.
88.  Notion "judgment”. After it is clarified that the decision has beealopted at a
"court" within the meaning of Regulation 805/20@fe must still make sure that it is a
"judgment” within the meaning of Article 4 (1) okeBulation 805/2004.
89. The title of "judgment” has no importance; it may teferred to as a "decree”,
"decision, "order", "writ of execution", etc. This due to the fact that a "judgment” of
one and the same content may be referred to difigran various EU Member States. It
is important to note that the notion "judgment”lsba interpretecautonomously, not in
accordance with national legal enactments of thenblr States® Due to the reason that
Article 4 (1) of Regulation 805/2004 is identicaithvArticle 32 of Brussels | Regulation,
the same interpretation shall be applied to thet fine as for the second one.
90. Unfortunately,imprecise legal terminologyis used in the Latvian version of
Regulation 805/2004 that in separate cases may feadrong interpretation and
application of Article 4 (1) of the Regulation. Foomparison, German and French
versions speak about a "judgment”, not "decfé¢German —EntscheidungFrench —
— décision). Accordingly the listing of the other documentstiie Latvian version should
be as follows: "[..] including decree, order, decisioor writ of executionas well as the
determination of costs or expend®san officer of the court:®

% A similar situation may be observed also in Agiél2 of Brussels | Regulation according to whiah "i
Sweden, in summary proceedings concerning orderpatp petalningsforelaggandeand assistance
(handréackning, the expression “court" includes the "Swedish omdment service"

(kronofogdemyndighgt
% The opinion of CJEU Advocate General E. Sharpswig3 September 2012 on the case: C-461/11
Radziejewski, para.40. Available at: eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX0G2CC0461:LV:HTML.

" bid, para. 41.

% Rauscher, T. Der Européische Vollstreckungstifelunbestrittene Forderungen. Miinchen, Heidelberg :
Sellier, 2004, S.22; Bittmann, D.-C. Das Gemeiafisigeschmacksmuster im Européischen
Zivilprozessrecht. Praxis des Internationalen Privat- und Verfahremdres (IPRax) Heft 5
(September/Oktober), 2012, S. 415.

% Apparently the Latvian version of Regulation 8@#2 was based only on the text in English.

190 For comparison see: German: "[..] wie Urteil, Bdsss, Zahlungsbefehl oder Vollstreckungsbescheid,
einschliglich des Kostenfestsetzungsbeschlusses eines @&chiensteten”; French: "[..] telle qu'arrét,
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91. The notion "decree" also includes separate typesntidrcement orders. Taking
into account the CJEU judicature (see ddkemps v. Michel166/80),decisionsby the
judges of the Land Register departments of theiaatwegional (city) courtsegarding
compulsory execution of obligations(Section 406. of CPL) within the meaning of
Regulation 805/2004 shall be regarded as a "judghas may be approved as EEO if
the minimum procedural standards have been obseBexiion 408, Paragraph one of
CPL observes the respective minimum proceduraldstas (it complies with minimum
procedural standards included in Article 13 (1)dayl (c) of Regulation 805/2004). In
addition it must be noted that the process foretkecution of obligations provided for in
Chapter 50. of CPL ("Compulsory Execution of Obligations in Acdance with
Warning Procedures") may be applied only if thecplaf residence or location of the
debtor is situated in Latvia (See Section 40Baragraph two, Clause 3 and Section
4062, Paragraph two of CPL). Therefore a necessitypiorave a decision regarding
compulsory execution of obligations as EEO will wconly if the property of such
debtor (who is residing or is located in Latviapjget to recovery is situated in any other
EU Member State (except for Denmark) or alreadgrathe adoption of the court
decision the person has departed for any of EU MerBhates (except for Denmark).

92. A "judgment" must not obligatory be in force; erdeability thereof is most
important. More detailed information is availablen isub-section "Judgment
enforceability” (sed52. § and further).

93. Also default judgments are part of the notion “"judgmeri if only the
minimum procedural standards have been observéwiadoption thereof. According to
Article 3 (1) (b) of the Regulation, the Regulatisimall be applicable also in respect of
default judgments existing within the system of @@mmon Law. This type of default
judgments is peculiar due to the fact that it isssantiated with the absence of the debtor
and it does not include any additional explanati@esmrding the validity of the claiffi?
So far in jurisprudence it was specified that sdefault judgments could not be part of
the scope of Article 32 of Brussels | Regulatioac&use if the debtor does not show up,
arguments of the filer are accepted at the courraatically®® without court reviewing
them as to the substance of the matter. However,CGFEU in its 6 September 2012
judgment in cas@rade Agencybasically allowed the application of the mechanism
Brussels | Regulation for such default judgmentgaldishing that Article 34 (1) of

jugement, ordonnance ou mandat d'exécution, aineilg fixation par le greffier du montant des frdis
proces."

101 Wwagner, R. Die neue EG-Verordnung zum Europaiscvielfstreckungstitel.IPRax 2005, Heft 3,
S. 192, 193; D’Avout, L. La circulation automatiqaes titres exécutoires imposée par le réglement
805/2004 du 21 avril 2004. Revue critique du dngiernational privé. 2006, n° 1 (janvier-mars),2@;
Stein, A. Der Europaische Vollstreckungstitel finbestrittene Forderungen tritt in Kraft — Aufruf einer
nichternen BetrachtunfPRax 2004, Heft 3, S. 187.

192 Opinion of Advocate General Advocate J. Kokott 2 April 2012 case: C- 619/10rade Agency
v. Seramico Investmenizaragraph 63. Available atww.europa.eu

193 Gaudemet-Tallon H., Compétence et exécution dgsnjents en Europe?® 4dition. Paris: L.G.D.J.,
2010, p. 376.
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Brussels | Regulation in the country of enforcenmaaly not bee applied so that, based on
the violation ofordre public the enforcement of such default judgment by whinghcase
has been reviewed as to the substance of the naattiethat does not include neither the
claim subject, nor substantiation evaluation andesdaot include any judgment
motivation would be refused. The only exceptionpisrmissible only if upon the
evaluation of the proceedings in general and takimg account the respective
circumstances, the court of the enforcing stateaebe$ that such default judgment
apparently and exceedingly violates the rights hef tefendant to fair review of the
matter'%
94. The default judgment of Latvian courts provided forChapter 22.of CPL

195 s also within the scope of Article 4 (1) of Reafihn 805/2004 under the condition
that it conforms with the criteria set forth in iste 6 of the Regulation. Here it should be
taken into account that the Latvian court canndivelea default judgment in cases in
which the place of residence or location of theeddant is not in the Republic of Latvia.
However, if the place of residence or locationhaf tlefendant (whose moveable property
is located in another EU Member State) is in Latth@ court may deliver such judgment
and later on approve it as EEO. It must be noted the notion "default judgment”
existent in the Regulation is broader than Chapgeiof CPL, and it includes also such
judgments that are delivered in cases that havdeen attended by the defendant after
repeated postponement of the court sittings (seedde210 of CPL).

2.5.1.2. _Orders on costs related to court proceedings

95. Orders incorporated within judgment. In accordance with Article 7 of
Regulation 805/2004:
Where a judgment includes an enforceable decisionth® amount of costs
related to the court proceedings, including theerest rates, it shall be certified
as a European Enforcement Order also with regarth&costs unless the debtor
has specifically objected to his obligation to besach costs in the course of the
court proceedings, in accordance with the law ef Bhiember State of origin.

96. The latter deals with such cases in which the issulhe recovery of costs related
to court proceedings has been decided within tdgment itself. Section 193, Paragraph
six of CPL establishes that a judge shall indigatéhe operative part of the judgment
also by whom, and to what extent, court costs shallpaid. Thus, judgments on

104 6 September 2012 ECJ judgment in the case: C-6I¥de Agency v. Seramico Investme@ER
[2012], p. 00000, para. 62.

193 1n accordance with Section 268 CPL, adefault judgment is a judgment, which is rendered, upon the
request of the plaintiff, by first instance count & matter where the defendant has failed to peovid
explanations regarding the claim and has failedtt®end pursuant to the court summons without notify
the reason for the failure to attend.
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uncontested pecuniary claims may be approved asd&Qn relation to the recovery of
costs related to court proceedings. It should Heertainto account that the main
proceedings (regarding what a judgment has beaweded], including costs related to
court proceedings) must be within the material scofpRegulation 805/2004 (see Atrticle
2 of the Regulatiom)®®

97.  According to Article 7 of Regulation 805/2004, thmain action (which is within
the material scope of the Regulation) may be atstested or may be outside the scope
of a pecuniary claim; however, if the debtor hasaumtested it in particular in the part of
costs related to court proceedings, the judgmemam regarding costs related to court
proceedings may be approved as EEOrhe latter also arises further on from Article 8
of Regulation 805/2004 according to what "If onlgris of the judgment meet the
requirements of this Regulation, a partial EuropEaforcement Order certificate shall
be issued for those parts". As a matter of factjukdge, who takes a decision regarding
the issue of EEO, must consider the following (mesamine separately the fact of
appeal of main action and costs related to coatgedings):

97.1. whether the main action regarding the recovery ohetary means has
been contested or not;

97.2. whether costs related to court proceedings in qdar have been
contested or not; or

97.3. whether both elements have been contested.

98. Based on the results of the examination, furthéioamf the judge shall be as
follows:

No. Main action within Issue regarding costs Result
judgment regarding a related to court
sum of money proceedings incorporated

within the judgment

1. Contested Contested EEO may not be issued [&Ric
(1), Article 6 and Article 7 of the
Regulation).

2. Contested Uncontested EEO regarding the judgmagtbe

issued only in the part regarding
costs related to court proceedings
(Article 7 and Article 8 of the
Regulation).

3. Uncontested Contested EEO regarding the judgmagytbe
issued only in the part regarding the
main action, not costs related to

106 Rauscher T. (Hrsg.). Européisches Zivilprozessd Kollisionsrecht Kommentar. Miinchen: Sellier,
2010, S. 94 (Art. 7 EG-VollstrTitel, Pabst S.).
197 bid., (Art. 7 EG-VollstrTitel, Pabst S.), S. 94, 95.
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o

court proceedings (Article 7 an
Article 8 of the Regulation).

4. Uncontested Uncontested EEO regarding the ejuitgment
may be issued (thus, both in the
part regarding the main action and
the part regarding costs related to
court proceedings). (Article 7 of th
Regulation).

¢}

99. Form of contesting costs related to court proceedgs. The debtor must
specifically contest the issue regarding costsedl#o court proceedings. The term and
procedural form of such appeal is determined bylégal enactments of the State of
origin of the judgment (see Article 7 of Regulati®®5/2004). If this form or terms are
not observed, the issue regarding costs relatedud proceedings shall be regarded as
uncontested within the meaning of Article 3 andidiet 7 of Regulation 805/2004° The
notion "contest specifically" means that the delmaits written explanations or during a
court sitting must specifically indicate that hentasts the obligation to cover costs
related to court proceedings (even if the mainoacis entirely or partly acknowledged
by him). If the debtor in his explanations has ested the entire claim (thus, entire non-
recognition of the claim of the creditor), withcsgparately referring to costs related to
court proceedings, the respective appeal shallyagisio to the issue regarding costs
related to court proceedings. And vice versa, & tiebtor has not contested the main
action, the issue on costs related to court prangednust be regarded as uncontested.
According to authors, the phrase "objection todbBgation to bear such costs" used in
Article 7 of Regulation 805/2004 should be applmed only to the obligation to settle or
not to settle costs related to court proceedingsalso in relation to the amount of these
costs (calculation). Such conclusion arises froor@amic explanation of the types of
"uncontested claims" provided in Article 3 (1) aAdicle 4 (2) of the Regulation in
relation to the payment of a definite sum of monlegyever, according to analogy it
should be applicable also in relation to issuesngigg costs related to court proceedings
and the amount of the sum thereof. Section 148&dpPaph two of the Latvian CPL,
however, does not directly envisage the necessity flefendant tobligatoryindicate in
his explanations whether he agrees or not with a@mmunt of cots related to court
proceedings specified in the claim application.wdwer, the latter does not prohibit him
from drawing the attention of the court towardsttha his explanations provided in
written form. The same applies to the phase ofattijedication of a civil case in which
the defendant has a possibility to provide his axations during a court sitting. As a

198 bid., (Art. 7 EG-VollstrTitel, Pabst S.), S.95; Riédé&. Europaischer Vollstreckungstitel fiir
unbestrittene Forderungen. Kéln: Deubner Verla@52@. 6.
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result the court, upon the delivery of a judgméoitows the proof examined during the
court sitting (also in relation to costs relateadtart proceedings), as well as Section 193,
Paragraph six of CPL (which establishes that thethall also set out by whom, and to
what extent, court costs shall be paid in the dpergart of the judgment) and Section
41 and/or Section 44 of CPL.
100. A partial EEO approval is possible in several situatioHs:

100.1. if not all claims resolved in the judgment are peaty claims;

100.2. if not all claims resolved in the judgment are umtested;

100.3. if not all claims resolved in the judgment are witthe material scope of

ratione materiaeof Regulation 805/2004; or
100.4. if not all claims resolved in the judgment confotonthe other claims set
forth in Regulation 805/2004.

101. If only a partial EEO approval may be issued fa jidgment, the collector, who
requests the issue of EEO, should specify in tisiest (Section 544.Paragraph one of
CPL) regarding what parts of the judgment issu&B0O is requestett® Section 547,
Paragraph one of CPL, however, does not clearlgifgptat the collector may submit a
request to the court regarding partial issue of EB€¥ertheless, the latter arises from
systematic interpretation of Article 8 of the Reggidn and the referred to CPL norm.
102. Separate decisionsAdditional judgments regarding recognition of costlated
to court proceedings may be approved as EEO thallother preconditions set forth in
Regulation 805/2004 (for instance, a debtor has auoitested the amount of costs,
minimum procedural standards have been observed, leve been observed. Legal
proceedings during which such an additional judgmegarding costs related to court
proceedings has been adopted must be indepenidgstseparate from the process of the
main proceedings review (see Section 201, Paragtapk of CPL)!* Thus, there are
two basic regulationdirst, a separate process during which the issue os celstted to
court proceedings is being reviewed, a®tond a separate decision during which the
issue on costs related to court proceedings isdddci Such decision (additional
judgment) must be also within the material scop&efulation 805/2004 (see Article 2
of the Regulation}'? Therefore also objections of the debtor in thecpss regarding
additional judgment must apply only to costs ralai@ court proceedings (not the main
proceedings). If the debtor has not submitted swlgjections specifically about costs
related to court proceedings in accordance with ,GLadditional judgment regarding
the recovery of costs related to court proceedaigdl be regarded as uncontested within
the meaning of Article 3 (1) of Regulation 805/2084d shall be approved as EEO ( if

199pid., (Art. 8 EG-VollstrTitel, Pabst S.), S. 99.

1O pid., (Art. 8 EG-VollstrTitel, Pabst S.), S. 100.

11 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd WKollisionsrecht EuZPR/EulPR Kommentar.
Minchen: Sellier, 2010, Art. 7 EG-VollstrTitel (Pals.), S. 97.

12 Rauscher, T. Der Europaische Vollstreckungstiielunbestrittene Forderungen. Miinchen, Heidelberg:
Sellier, 2004, S. 22.
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minimum procedural standards have been observed Wigedebtor has not participated
in the process of the review of the issue of addil judgment}?

2.5.1.3. Court settlements

103. In accordance with Article 24 of Regulation 805/200
A settlement concerning a claim within the mearohdrticle 4 (2) which has
been approved by a court or concluded before a tcamrthe course of
proceedings and is enforceable in the Member Statehich it was approved or
concluded shall, upon application to the court tapproved it or before which it
was concluded, be certified as a European Enforcgi@eder using the standard
form in Appendix Il.

104. In accordance with the referred to legal norm, &l ws Article 3 (1) of the
Regulation, not only judgments, but also courtlsetents may be approved as The
notion of court settlement has not been definedraarhously in Regulation 805/2004
therefore the same apprehension as applied fdersettts in Article 58 of Brussels |
Regulation should be applicable for autonomousrpmétation thereof** The present
judicature of the CJEU regarding interpretationAoficle 58 of Brussels | Regulation
should be taken into account in this case. In c&@e® Kleinmotorenthe CJEU
established that the most characteristic featurescourt settlement are as followsst,
in the case of a settlement the court does notraghtar justice, thus, it does not settle the
dispute among parties as to the substance if theem&econd a settlement has the
nature of an agreement, because the content théepehds on the will of the parti€s.
105. In order to approve a court settlement as EEO aom@ance with Article 24 of
Regulation 805/2004, it must comply with the follog criteria:
105.1. it must be approved at a court or concluded atwatda the process of
proceedings;
105.2. it must apply to a claim within the meaning of Ak 4 (2) of the
Regulation, thus, it must be a claim for paymena @pecific sum of money that
has fallen due or for which the due date is indidan the court settlemeht®

113 péroz, H. Le réglement CE n° 805/2004 du 21 &@@4 portant création d’un titre exécutiore europée
pour les créances incontestées. Journal du dieriational. 2005, n° 3 (Juillet-Aolt-Septembre)646.

14 Rauscher, T. Der Europaische Vollstreckungstitelunbestrittene Forderungen. Miinchen, Heidelberg:
Sellier, 2004, S. 22; Wagner R. Die neue EG-Verongnzum Europaischen VollstreckungstitéPRax
2005, Heft 3, S. 192.

152 June 1994 ECJ judgment in the case: C-418(9a KleinmotorenECR [1994], p. I-02237, paras. 17,
18.

18 Riedel, E. Europaischer Vollstreckungstitel fiibastrittene Forderungen. Kéln: Deubner Verlag, 2005
S. 5.
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105.3.  the claim to which the court settlement appliesmast be uncontested
within the meaning of Article 3 (1) (a) of the Réapion, thus, the debtor must
have expressly agreed to the claim;

105.4.  the claim must be within the material scope of Ratipn 805/2004 (see
Article 2 of the Regulation);

105.5.  the claim must be enforceable.

106. The following is not necessary for the approvahaburt settlement as EEO:

106.1. observance of minimum procedural standards (theerladrises from
Article 12 (1) of the Regulation);

106.2. observance of the requirements defined in Articld)6of the Regulation
(agreements concluded with customers among these);Asticle 24 (3) of the
Regulation;

106.3.  The procedures for the approval of a court settigndefined in Chapter
27 of the Latvian CPL conforms to the requiremeritiRegulation 805/2004,
thus, the court adopts a decision by which it apgsathe court settlement and
terminated legal proceedings in the case (Secti&i) Paragraph two of CPL),
and such court settlement approved by a court idecghall be enforceable by
observing the enforcement conditions of court judgta (Section 228,
Paragraph three of CPL), thus, by issuing a writegécution (Section 540,
Paragraph one of CPL) or by approving such decisiomediately as EEO
(Section 541, Paragraph one of CPL) by writing out the form emged in
Appendix Il of Regulation 805/2004.

2.5.1.4. Authentic instruments

107. In accordance with Article 25 of Regulation 80%20authentic instruments may
be approved as EEO:
An authentic instrument concerning a claim withae tmeaning of Article 4 (2)
which is enforceable in one Member State shallpugaplication to the authority
designated by the Member State of origin, be oedtifas a European
Enforcement Order, using the standard form in Apipenil.

108. An autonomous explanation for the notion "authentistrument” has been
provided in Article 4 (3) of the Regulation (as Wwak Article 25 (1)):"Authentic
instrument” is:
108.1. a document which has been formally drawn up orsteggd as an
authentic instrument, and the authenticity of which
108.1.1. relates to the signature and the content of theuiment; and
108.1.2. has been established by a public authority or otahority
empowered for that purpose by the Member Statehictwit originates;
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or
108.2. an arrangement relating to maintenance obligatiooacluded with
administrative authorities or authenticated by thiem
108.3. is enforceable in the Member State of origin (sesicke 25 (1) of
Regulation).
109. This autonomous definition is based on the pregedicature of the CJEU
regarding the explanation of Article 57 of BrusseRegulation, thus, judgment in the
caseUnibank*”.**® Three cumulative criteria were defined by the CJ&the referred to
case:
109.1. a public authority has determined the authenti@fy the document
(instrument);
109.2.  authenticity of the document (instrument) appliesanly in the signature,
but also on the content of the document; and
109.3. the document (instrument) must be enforceable & S$tate of origin
thereof'*?
110. There are institutions in Latvia that are entitledissue authentic instruments
within the meaning of Article 4 (3) of the Regutati (for instance, sworn notaries,
Orphan's Court, consults of Latvia abroad); howgetleese authentic instruments lack
enforceability (see Article 25 (1) of the Regulafio The latter means that the court
judgment may be enforced in general or handed d@ercompulsory execution.
Enforceability is a component of the obligationao€ourt judgment adopted by a public
authority institution that is manifested in the lapito address compulsory execution
institutions to achieve compulsory execution ofcéie adjustments included in the court
judgment*® Neither a notarial de€d* nor documents certified by Orphan's Cotifs,
nor also the notarial deeds drawn up by the consulsatvia®® may be immediately
submitted for compulsory execution in Latvia. THere they do not possess
enforceability. For instance, notarial deeds may be executedibgting the process of
undisputed compulsory execution of obligations mes for in Chapter 50 of CPL (see
Section 400, Paragraph one of the Latvian CPL)oonpulsory execution of obligations

1717 June 1999 ECJ judgment in the case: C-260f@Bank v. Flemming G. ChristenseBCR [1999],

p. 1-03715, paras. 15, 17, 18.

118 callé, P. L'acte authentique établi & I'étrangéalidité et exécution en FrancBevue critique de droit
international privé 2005, n° 94 (3) (juillet-septembre), p. 398.

11917 June 1999 ECJ judgment in the case: C-260fBank v. Flemming G. ChristenseBCR [1999],

p. 1-03715, paras. 15, 17, 18.

120 péroz, H. La réception des jugements étrangers damire juridique francais. Paris: L.G.D.J., 2005
p. 142, 143. See the following source regarding e¢htorceability notion in Latvian: Rudevska, B. Ko
iesakt ar Anglijas tiesas izdotu aktl iesal@Sanasikojumu. Jurista Yrds No. 42, 2011. 18. oktobris, 10.-
11. Ipp.

121 Notariate Law: Law of the Republic of Latvia, Letm Herald, No. 48, 09.07.1993 (see Division D:
Sections 82-107)

122 | aw On Orphan's Courts: Law of the Republic ofviat Latvian Herald, No. 107, 07.07.2006 (see
Section 61).

123 Consular Rules: Law of the Republic of Latvia, \iah Herald, No. 72, 18.06.1994 (see Section 14).
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in accordance with warning procedures regulatedSbgtion CPL 50. of CPL (see
Section 406, Paragraph one of the Latvian CPE). However, in such cases
enforceability will be in cases mentioned for demis of Latvian courts (see Section 540,
Paragraph four of CPL).
111. In accordance with Article 30 (1) (c) of Regulati®®5/2004, Member States had
to notify the European Commission regarding thes If the authorities referred to in
Article 25. It must be noted that in accordancehvaitstatement issued by Latvia, so far
such institutions that would be entitled to issughantic instruments in accordance with
Article 25 of Regulation 805/2004 have not beerugein Latvia'®
112. However, a draft law "Amendments to the Notariaéevl, which is planned to be
supplemented with a new Division*D'Notarial Deeds with Power of Authentic
Instruments” is being reviewed at the second regifieSaeimaduring the elaboration of
the present ReseartH. Division 1073 will be included in the referred to chapter and it
would read as follows:
At the request of any interested party in relattonnotarial deeds specified in
Section 1070f the present law?’ a sworn notary shall issue a certificate
referred to in Article 57 (4) of Council RegulatiqC) No 44/2001 of 22
December 2000 on jurisdiction and the recognitiond &nforcement of judgments
in civil and commercial matters (further — Reguati44/2001) (Appendix VI to
Regulation 44/2001). At the request of a credigosyorn notary shall write out a
European Enforcement Order in relation to notarddeds specified in Section

124 The latter has been specified also here: Damaniptarial deed as a security of property and non-
property rights. Promotion Thesis. Riga: Universitf Latvia, 2011. p.115-116. Available at:
https://luis.lanet.lv/pls/pub/luj.fprnt?l1=1&fn=F-80448075/LindaDamane2012.pdf

125 The statement of Latvia is available
at:ec.europa.eu/justice_home/judicialatlascivilitttneeo_communications_Iv.htm

126 Draft law "Amendments to the Notariate Law". Dradtw for the second reading No. 332/p. 11.
Available at:
http://titania.saeima.lv/LIVS11/saeimalivs11.ns¥0D16519E5357087C2257A52003235AE?OpenDocum

ent

27 The following has been specified as notarial deiedSection107! of the draft law

"Amendments to the Notariate Law":
Cash loan agreements drawn up in the form of andtdeed, the execution of which does not
depend upon the occurrence of previously provabielitions, shall be executed according to the
court judgment enforcement order specified in theil Procedure Law. Upon drawing up
notarial deeds referred to in Paragraph one of firesent Section, a sworn notary in addition to
the actions specified in Section B3f the present law also explains to the particigaof the
notarial deed that in case of non-execution suctama deeds have the power of an execution
document, makes a corresponding entry in the ratdeéed and includes a note in the title of the
deed that such notarial deed is being executedrdoup to the court judgment enforcement order
specified in the Civil Procedure Law. The amoumt; pent and contract fine of the liability, if
such has been applied, enforcement term and orfléreoliability and the fact that both parties
realise that the notarial deed has the power otaecution document in case of hon-execution are
specified in the notarial deed. In such notariakds contract fine is specified in per cent and it
cannot exceed the lawful per cent volume referoenh tSection 1765, Paragraph one of the Civil
Law.
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107 of the present law in accordance with Section 25afid (3) of Regulation
(EC) No 805/2004 of the European Parliament andhef Council of 21 April
2004 creating a European Enforcement Order for umtested claims (further —
Regulation 805/2004) (Appendix Il to Regulation /2094). The standard form
referred to in Article 6 (2) of Regulation 805/2004ppendix IV of Regulation
805/2004) and the standard form referred to in @ei6 (3) of Regulation
805/2004 (Appendix V to Regulation 805/2004) shallwritten out by a sworn
notary at the request of any interested pergosworn notary, who has drawn up
notarial deeds referred to in Section 103f the present law, at the request of any
interested party may correct errors within the Boean Enforcement Order or
recall the European Enforcement Order on the badeArticle 10 of Regulation
805/2004. The standard form referred to in Artit (3) of Regulation 805/2004
(Appendix VI to Regulation 805/2004) shall be ugpadn the issue of the request
regarding the correction or recalling of the Eur@meEnforcement Order.

113. The Abstract of the referred to draft law specifies
allocation of power to an execution document fqrasate notarial deeds may be
substantiated also with the fact that such ordestexin other countries. For
instance, according to Council Regulation (EC) Nd2001of 22 December 2000
on jurisdiction and the recognition and enforcemehtjudgments in civil and
commercial matters (further — Regulation 44/20@&k)forceable notarial deeds
exist in European Union Member States (see Arb@leof Regulation 44/2001).
Furthermore, according to Regulation (EC) No 80%20of the European
Parliament and of the Council of 21 April 2004 dieg a European Enforcement
Order for uncontested claims (further — Regulati®f5/2004), enforceable
notarial deeds exist in the European Union. Prdsag mandatory norms,
Regulation 805/2004 provides for a free circulatiohspecific type judgments,
court settlements and notarial deeds in all Eurapddnion Member States,
refusing from the necessity to initiate intermeeliatourt proceedings of the
judgment, court settlement or notarial deed in éinéorcement Member State that
is related to the recognition or announcement dbereability if such separate
type notarial deeds drawn up in Latvia that haverbgranted the power of an
execution document in Latvia conform to the requeats of Regulation
805/2004 and the understanding of the respectivguR&on on uncontested
claims, it will be easier to achieve the enforcéigbiof such notarial deeds in
another European Union Member State. The draft éawisages that in relation
to such notarial deeds at the request of the coedé sworn notary writes out the
European Enforcement Order (Appendix Il to Regalat805/2004). Such
European Enforcement Order does not require inteliate court proceedings
that would be manifested as recognition or annourex®@ of enforceability to
reach the enforcement of such European Enforce@eddr in another European
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Union Member State, which is not the Member Statenly issued the European
Enforcement Order. The European Enforcement Ordenae may be submitted
to competent enforcement institutions of other Baem Union Member States
(similar as sworn law enforcement officers in Lajuwio reach enforcement in this
state. However, Regulation 805/2004 is related pec#ic guarantees to the
person against whom the enforcement has been édgtterefore the draft law
establishes that the standard form referred to micke 6 (2) of Regulation
805/2004 (Appendix IV to Regulation 805/2004) amiicke 6 (3) of Regulation
805/2004 (Appendix V to Regulation 805/2004) idtemi out by a sworn notary
at the request of the interested persi@suance of the standard form referred to
in Article 6 (2) of Regulation 805/2004 is relatiedthe fact that the notarial deed
regarding what the European Enforcement Order hesnbissued most no longer
be executed, because enforcement in the Stateégad of such notarial deed has
been suspended or is limited. Issuance of the atdnidrm referred to in Article
6 (3) of Regulation 805/2004 is related to the thett the notarial deed that was
approved as the European Enforcement Order has beatested in the state it
was issued. In the case of Latvia, the term "appetRegulation 805/2004 in
respect of notarial deeds should be understood asuriterfeit claim".
Furthermore, there may be errors in the EuropeafoErement Order, therefore
the draft law establishes that a sworn notary, vilas drawn up notarial deeds
regarding what the European Enforcement Order hesnbissued, at the request
of the interested party may correct the errorsha European Enforcement Order
or recall the European Enforcement Order on the ivasf Article 10 of
Regulation 805/2004. Upon the submission of theigstjon the correction or
recalling of the European Enforcement Order, thendard form referred to in
Article 10 (3) of Regulation 805/2004 (Appendixd/Regulation 805/2004) shall
be used. Regulation 805/2004 also provides formmim standards for review in
exceptional cases (Article 19 of Regulation 805800ut due to the reason that
the review of judgments provided for in RegulaB®®/2004 is related to the fact
that the defendant was not informed about legateealings or could not defend
himself, or also to contest the judgment, such mmumn standards for review
according to analogy shall be applicable to notar@eeds, because notarial
deeds are drawn up in the presence of paftiés.

114. Thus, none of the court institutions or persondgieng to the court system
Latvia for the time being — at the moment of the subroissf the Research — cannot
write out the standard form provided in Appendik riéferred to in Section 25 of the

128 See the Abstract of the draft law "AmendmentshsoNotariate Law". Draft law for the second reading
No. 332/p. 11. Available at:
http://titania.saeima.lv/LIVS11/saeimalivs11.ns¥0D16519E5357087C2257A52003235AE?OpenDocum
ent
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Regulation. Regardless of the fact that there lheen cases in the Latvian court practice
when the court of the first instance has approwedices written out by Latvian lawyers
as EEO*?° In both cases the issue has been reviewed byrahéha same court, as well
as one and the same judge; furthermore, the laaeo also one and the same. Both of
these EEO were intended for delivery to Germanyeftiorcement. Riga City Vidzeme
Suburb Court substantiated its decision with tlleiing arguments:

114.1. a lawyer's invoice is an execution document in edamoce with Section
539, Paragraph two, Clause 3 and Section 540, Raafagix of CPL, and is
enforceable according to the court judgment enfosrg order. In accordance
with the definitions of Regulation 805/2004, thdétda may be regarded as an
authentic document that is enforceable in the Stdterigin, observing the
procedures defined for the enforcement of judgments

114.2. a lawyer's invoice was sent to the debtor to Geynardserving the
minimum procedural standards defined in Articleoi4he Regulation.

115. As one may see, the arguments on which both ceaisidns are based on do not
conform to the requirements of Regulation 805/20fkLause even though the invoice
written out by the sworn lawyer is a document scibfe enforceability it does not posses
the other characteristics of an authentic instrungeee Article 4 (3) of the Regulation).
Furthermore, Latvia in its statement to the Europ€ammission announced that such
institutions that would have the right to issuehautic instruments in accordance with
Article 25 of Regulation 805/2004 have not beeraldghed in Latvia. Thus, the court
did not have the right to approve the invoice writiout by the lawyer as EEO. What
regards minimum procedural standards, in the chaatbentic instruments (similar as in
the case of court settlements) norms on minimurcgmoral standards are not applicable
(see Atrticle 25 (3) of Regulation 805/2004, whiabed not include a reference to the
application of Chapter Il of the Regulation, andiéle 12 (1) of Regulation 805/2004).
At the same time the court has not verified whetherwritten out invoice is within the
material scope of the Regulation, thus, whethbag been written out for services in the
categories of civil matters referred to in Artideof Regulation 805/2004. However, the
latter would not have a decisive impact in the caka lack of the definition of the
authentic instrument.

116. For comparison: A notary is entitled to approvehautic instruments as EEO in
Lithuania, whereas inEstonia— Tallinn City Court Tallinna Linnakohus™*°
Information regarding all EU Member States and pdaces existing therein in respect of
authentic instruments is available at the Europdadicial Atlas in Civil Matters:

129 5 February 2010 decision of Riga City Vidzeme SbbGourt in civil case No. C30385610 [not
published]; 31 August 2010 decision of Riga Citglx@me Suburb Court in civil case No. C30589310[not
published].

130 Statements of Lithuania and Estonia are availabl¢he European Judicial Atlas in Civil Matters:
www.ec.europa.eu/justice_home/judicialatlascivitititc_eeo_communications_lv.htm
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http://ec.europa.eu/justice home/judicialatlasfiiihl/rc eeo communications v Iv.ht
m#rc eeo communications4

2.5.2. Notion of an uncontested claim

117. Recital 5 of the preamble to Regulation 805/20C&test that the concept of
"uncontested claims" should cover all situationsvimch a creditor, given the verified
absence of any dispute by the debtor as to theenatuextent of a pecuniary claim, has
obtained either a court decision against that debtoan enforceable document that
requires the debtor's express consent, be it & setifement or an authentic instrument.
One should observe that the term "uncontested tlaiost be interpreted autonomously
from the national law.
118. Article 4 (2) of the Regulation defineglaim"; (English —claim; German —
Forderung French —créance, a claim for payment of a specific sum of monestthas
fallen due or for which the due date is indicatacthe judgment, court settlement or
authentic instrument. The claim includes informatabout the parties, substantiation of
the claim and sum. The claim must be expressedsh m euro or in the currency of any
of the Member States, and both the basic debtm@iedest may be included therein. The
payment term must have set in or it may be cledefyned in the future. The date must
be respectively indicated in row 5.1.2 of Appenidix
119. The notion Uncontested claim is the basis of the philosophy of this Retjon
and it should be interpreted autonomously. In otdedetermine whether the claim is
uncontested, it is important to find out the atteauof the defendant (activity or
passiveness) and his actions in respect of the Aetfitle 3 (1) of the Regulation enables
to find it out in detail.
120. Article 3 (1) of the Regulation provides for cagesebtor's activity situations:
120.1.  a)the sub-clause specifies that the claim will igarded as uncontested if
the debtor has clearly admitted it or has agreetand the respective agreement
has been secured at a court or by a settlemeathed as a result of legal
proceedings. For instance, in accordance with &ecli48, Paragraph two,
Clause 1 of CPL, in the explanation in written fothe defendant shall state
whether he or she admits the claim fully or in at hereof. As long as the
review of the case as to the substance of the miadi® not been finished, it is
possible to acknowledge the claim (See Section R&dagraph seven of CPL).
120.2. Meanwhile sub-clausal) of the referred to clause specifies that an
uncontested claim will be also in the case of thletor has expressly agreed to it
in an_authentic instrument
121. In the referred to cases, in which the debtor lenlactively participating in the
proceedings and has acknowledged his debt, itite g@asy to encounter the existence of
an uncontested claim, because it has been includéd document certified either by a
court or, for instance, a notary.
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122. The case becomes more complicatethd debtor has been passivyeas it is
provided for in sub-clauses b) and c) of the rei@rto article.Furthermore, applying
these sub-clauses, it should be assessed in ancerdath Article 12 of the Regulation
whether the minimum procedural standards have bbsarved.

122.1. Thus, in accordance with sub-claubg a claim shall be regarded
uncontested if the debtor has never debtor hasr rdyected to itin the course
of the court proceedings.

122.2. Meanwhile sub-clause) determines that a claim shall be regarded as
uncontested if the debtor has not appeared or teg@asented at a court hearing
regarding that claim after having initially objedteo the claim in the course of
the court proceedings, provided that such conduciuats to a tacit admission of
the claim or of the facts alleged by the creditoader the law of the Member
State of origin.

123. Thus, within the understanding of sub-clab3esuch claim shall be regarded as
uncontested during the review of which the debtas mot used its right to defend
himself, thus, has not participated in the revidihe matter, even though has received a
notice; has not provided his objections or explanat regarding the clait as a result

of what the claim was reviewed without the presentdhe defendant or a default
judgment has been delivered. The form in which th&m must be executed is
determined by national lawle§ fori)."** For instance, according to Section 148,
Paragraph two of CPL, the defendant must specifithen explanation whether he
acknowledges the claim or not. In case the clainotsacknowledged, the defendant shall
specify his objections to the claim and their satish. The defendant in his explanations
at a court hearing may also contested the claidicating that he does not recognise it
(see Section 165 and Section 166 of CPL).

124. Sub-clause b) under discussion determines thadabsiveness of this debtor must
be evaluated in accordance with the procedural safthe country where the judgment
is being delivered. Nevertheless, "default of appeee” and "default judgment” are only
technical terms that may be referred to differentlyMember States, therefore it is
crucial to interpret them within the context of BHalv, using the CJEU practice that
provides some guidelines and strengthens autonoosri®f the respective term. Thus,
the defendant must be informed about the initiéégdl proceedings and he must have a
chance of defending himself. For instance, if iesablished that a representative has
submitted explanations to a court, based on whatould be decided whether the
defendant knew about proceedings and he had aisuffiperiod of time to prepare his

131 See Recital 6 to the Preamble of the Regulatieterchining that the fact no objections have been
received from the debtor can take the shape ofuttefd appearance at a court hearing or of failiare
comply with an invitation by the court to give weih notice of an intention to defend the case.

132 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Kollisionsrecht EuZPR/EulPR Kommentar.
Minchen: Sellier, 2010. Art. 3 EG-VollstrTitelVO#Bst S.) S. 47
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position!** but if this representative has come on behalhefdefendant, being properly
authorised to do it, it should be regarded thatdéfendant has participated in the review
of the matter>*

125. These CJEU guidelines partly correspond with themsodefined in the Latvian
CPL regarding default judgmentS however, in accordance with Section 208.
Paragraph three, Clause 2, a default judgment roapea delivered in matters in which
the place of residence or location of the defendardutside the Republic of Latvia.
Taking into account this exception, as well as pusition of the CJEU regarding
autonomous interpretation of this term, it couldelséablished that norms defined in CPL
would not still be applicable for the interpretatiof this term. Especially due to the
reason that the Court of Justice of the EuropeammrUmterprets "default judgment”
broader than the national law, attributing it atecex parteproceedings. Furthermore,
within the context of Regulation 805/2004, due hie teason that upon the delivery of
such judgement minimum procedural standards andresgents of an uncontested claim
will not be observed, it will not be possible tgpapve such judgments as EEO in Latvia.
126. For instance, in one case the court of Latvia distadd that in accordance with
Section 56, Paragraph five of CPL an applicatioraaflaim has been delivered to the
address of the defendant, but it together withiaaefisummons with a request to come to
a court hearing has been returned to the court antlindication that the addressee has
not requested these documents at the post offidehenstorage term of these dispatches
has ended. The claimant, on the basis of SectipiP&fagraph one of CPL, has invited
the defendant to a court hearing with a publicafiaced in the Latvian Herald. The
defendant was not present in the court hearing.nMbde the claimant has submitted an
application regarding the issue of EEO, becaudealeestablished that the defendant has
changed the declared place of residence from Latvianother EU Member State. The
court has specified that the defendant in this tasenot been informed about the claim
and the person did not have a chance to contestlaia™® Thus, if a defendant has
been invited to a court with a publication in that\tian Herald, it may not be regarded
that the claim has become uncontested. Thus, im case a court decision in respect of
the debtor cannot be approved as EEO.

133 21 April 1993 ECJ judgment in the case: C-172@dker Sonntag v. WeidmarBCR 1993, p. |-
01963., para. 27.

134 10 October 1996 ECJ judgment in the case: C-788fardus Hendrikman and Maria Feyen v
Magenta Druck & Verlag GmbECR, 1996, p. 1-04943, para. 18.

135 Section 208.0f CPL states:

(1) A default judgment is a judgment, which is rendetgobn the request of the plaintiff, by first
instance court in a matter where the defendantfhded to provide explanations regarding
the claim and has failed to attend pursuant todbert summons without notifying the reason
for the failure to attend. (2) A default judgmehal be rendered by the court on the basis of
the explanations by the plaintiff and the materialshe matter if the court recognises such as
sufficient for settling of the dispute.

136 10 November 2011 judgment of Civil Division of kieme Regional Court in case No. C40114410 [not
published)].

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Kaevska 48



127. Thus, the persons applying Article 3 (1) (b) of Rleaggon 805/2004 must evaluate
whether the defendant had a chance to expresstiongcand provide explanations
towards the claim and therefore being heard oabatt proceedings before the adoption
of the judgment. If the defendant does not use tussibility, it is his own
responsibility™*’” Furthermore, it should be taken into account thataim of rendering a
default judgment is to ensure fast, efficient arieaper course of the initiated
proceedings in order to exact the uncontested sl&mthe purpose of ensuring a correct
process of legal proceedinb§.

128. Meanwhile Article 3 (1) (c) of the Regulation defgione more case when a claim
shall be regarded as uncontested — "if the del#temiot appearear been represented at
a court hearing regarding that claim after havinigally objected to the claim in the
course of the court proceedingsovided that such conduct amounts to a tacitisglon

of the claim or of the facts alleged by the crediinder the law of the Member State of
origin."

129. According to Article 3 (1) (c) of the Regulatiorisa such claims are regarded as
uncontested claims that have been contested bgetht®r initially, but has not come to
court hearing in the course of court proceedingsh@s not been represented therein).
The latter means that absence in court hearingirwithe meaning of Regulation
805/2004 turns the initially contested claim intoumcontested claim. Within the context
of the Regulation there are no crucial reasons thiydefendant (debtor) has not been
present at the court hearifig).

130. It must be added here thdefault of appearancan accordance with the national
law (lex fori) of the country of the court must be regardecaai admission of the claim.
Default of appearance of the defendant (debtor)aatourt hearing during civil
proceedings in Latvia is not regarded as recognitfcthe claim. The situation referred to
in Article 3 (1) (c) of the Regulation will not aliv a Latvian judge to render a default
judgment provided for in Chapter 2af CPL. This is due to the reason that Section
2082, Paragraph one of CPL clearly states: "A defaudgjment is a judgment, which is
rendered, upon the request of the plaintiff, bgtfinstance court in a matter whehe
defendant has failed to provide explanations regaydhe claimand has failed to attend
pursuant to the court summons without notifying teason for the failure to attend.” In
this case it is being requested that the defendantd havenever provided explanations
regarding the clainand would not have appeared upon the request of the, asithout
notifying the reason for the failure to appear. fEfiere Section 208. Paragraph one of
CPL shall apply to the situations referred to inidde 3 (1) (b) of the Regulation.

137 The opinion of CJEU Advocate Genekabkott J.of 26 April 2012 on the casérade AgencyC-
619/10. Available at: www.europa.eu

138 6 September 2012 ECJ judgment in the case: Ct6I9Ade Agency Ltd v. Seramico Investments Ltd
Available at;_ www.europa.eu

139 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Kollisionsrecht EuZPR/EulPR Kommentar.
Minchen: Sellier, 2010. Art. 3 EG-VollstrTitelVO¢bBst S.), S. 49, 50.
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131. The national law defines preconditions when andaatordance with what
provisions the debtor in the case of default ofespance has tacitly recognised the claim.
Taciturnity is interpreted differently within the legal systerof various EU Member
States. For instance, ftaly taciturnity is the recognition of a claim, whichnsquently
means that a creditor may use the chance and sueldbtor in the country where
taciturnity has the respective meanifigHowever, posterior taciturnity in other Member
States usually is not regarded as a type of clagognition. Also in Latvia taciturnity of
the defendant by not attending the court hearingpisregarded as the recognition of a
claim (especially if initially the defendant hagiaely contested the claim).

132. Contested claim.If the court established that the debtor has malgections
during court proceedings, it may not be regardeat the claim is uncontested. For
instance, in a case at a court in Latvia, the akfehprovided explanations regarding the
claim application, where he also indicated thatlitenot recognise the claim and that it
was unreasonabfé! The court adopted a decision to refuse the is§IE®, observing
the requirements of the Regulation. However, if tefendant participates in a court
hearing and recognises the claim, it shall be dEghas an uncontested claim.

133. It should be added that in order to fully determiwwhether the claim is
uncontested, Article 3 of the Regulation shouldeBamined together with Chapter II,
mainly Article 6 thereof, which defines the requments for the approval of a judgment
as EEO. If the court establishes that the claimnoontested, the creditor may use other
technical means at the disposal thereof, for itgaBrussels | Regulation, in order to
recognise a claim as executed in respect of trendent.

134. Meanwhile in another case the court establishetkiieadebtor had recognised the
claim partly; however, declined the applicationtloé claimant regarding EEO, because
the court regarded it as contested cl&ifn accordance with Article 8 of Regulation
805/2004, if only parts of the judgment meet trguneements of this Regulation, a partial
European Enforcement Order certificate shall baedsfor those parts. Thus, the judge
could have issued the EEO in the uncontested patrt.

2.6. Concept of the Member States of origin and enforeeent and
their understanding

140 Bjavati, P. Some remarks about the European Reguga creating an Enforcement Order for
uncontested claims. Available at:
http://www.google.lv/url?sa=t&rct=j&q=yet%2C%20in%the%20third%20place%2C%200ne%20must%
20admit%20that%20the%20ee0%20requlation%20gives%20powerful%20indication%2C%20in%20f
avour%200f%20the%20effects%200f%20the%20behavioQo#220conscious%20silence%20before%?2
0the%20courts&source=web&cd=1&ved=0CCIQFjAA&urlgbfb3A%2F%2 Fwww.studiobiavati.it%2Fi
ndex_file%2FBiavati%2520volume%2520Kerameus.doc&EiFQUODbKI-
004gSLs4GwBw&uUsg=AFQ|CNFwNIgsdgm00dM5B8KmM6E90aa| B&aad=rja

1419 December 2010 decision afrthala City Court in case No. C17132509 [not pulgikh

14215 May 2012 decision ofidmala City Court in case No. C17098009 [not pulgtkh
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135. Article 4 (4) and (5) of Regulation 805/2004 pravidefinitions of the terms
"Member State of origin" and "Member State of enémnent"”.

136. Member State of origin (English — Member State of origin; German —
UrsprungsmitgliedstaatFrench — état membre d'origineis a Member State in which
the judgment has been given, the court settlemesnbleen approved or concluded or the
authentic instrument has been drawn up or regitened is to be certified as a European
Enforcement Order. If in a Member State the coas jurisdiction to deliver a judgment
and approve a court settlement that later on magpipeoved as EEO, it will become the
Member State of origin of the respective documeiitee same applies to registered
authentic instruments — if a competent institutmina Member State has the right to
issue authentic instruments and to approve theEE&3, their origin is in the respective
Member State.

137. However, several conditions should be observed thesteray be illustrated with
the following example. A Latvian Limited LiabilitCompany submitted a claim to a
Latvian court against an Estonian Joint Stock Campagarding securing of a claim and
issue of EEO for the enforcement of securing daarcin the territory of the Republic of
Estonia. The court agreed in the application pagarding securing of a claim, but
refused to substantially issue the EE®Issue of the EEO is to be requested at the
Member State of origin of the decision; howeveryaegarding uncontested financial
claims. Even though the notion "judgment” withire thnderstanding of the Regulation
may be also a decision regarding securing of anglabwever, they shall not correspond
to the criteria of the Regulation in Latvia in respof "minimum procedural standards”
and "uncontested claim". This is due to the faet $uch decisions in accordance with
Chapter 19 of CPL have been adopted without theemee of a defendant for the
purpose of reaching a surprise element. MechanisBrussels | Regulation should be
applied in the respective case to reach enforcemietite decision in another Member
State.

138. Member State of enforcement(English — Member State of enforcemgnt
German — Vollstreckungsmitgliedstaat French — état membre d'exécutipnis a
Member State in which enforcement of the judgmeatirt settlement or authentic
instrument certified as a European Enforcement Osdsought. It must be added that in
accordance with Article 20 of Regulation 805/200¢ treditor shall be required to
provide the competent enforcement authorities efNfember State of enforcement, for
instance, a bailiff, with EEO for enforcement.

139. Both definitions have a particular emphasis onnbgon "Member State", which
reminds about the geographical scope of the Ragualat the respective Regulation
shall apply only to EU Member States, except fommark (Article 2 (3) of the
Regulation).

1437 March 2011 decision of Riga City Vidzeme Sub@durt in case No. C30528011 [not published)].

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Katevska 51



2.7. Preconditions for the approval of a judgment as EEO

2.7.1. Notion of an application/request regarding EEO enftiement

2.7.1.1. Court competence

140. Article 6 (1) (b) of Regulation 805/2004 defineatta judgment in the matter
regarding uncontested claim may be certified as HEB®e judgment does not conflict
with the rules on jurisdiction as laid down in sewet 3 and 6 of Chapter Il of Regulation
(EC) No 44/2001. The referred to Section 3 of Belssl Regulation determines
jurisdiction in matters relating to insurance, wdas Section 6 — exclusive jurisdiction.
Thus, the judge upon the receipt of a request dagarthe issue of EEO must verify
whether the judgment does not conflict with theesubn jurisdiction as laid down in
Brussels | Regulation.

141. Only the main aspects of sections 3 and 6 of Btsids&egulation have been
specified in the present Research, therefore gra#tention must be paid to these issues
in matters relating to insurance and exclusivesgiction.

142. The purpose of Section 3 of Brussels | Regulatsotoiprotect the weaker side or
the policyholder or separate third persons (insupsdicyholder or the suffered party)
and to regulate this specific and complicated fidldle notion"matters relating to
insurance" includes various types of insurance — both privatd major risk insurance
and reinsurance. Nevertheless, matters relatingtate social insurance have been
excluded both from the scope of Brussels | Requigtf and Regulation 805/2082.
Furthermore, it is being considered that Sectiah Brussels | Regulation shall not apply
to disputes between insuréf§.

143. Article 9 (1) (a) of Brussels | Regulation defing® principle offorum reiin
matters relating to insurance, thus, an insurericited in a Member State may be sued
in the courts of the Member State where he is diblic or(a) in the courts of the
Member State where he is domiciféd, whereas Article 9 (1) (b) specifies an
exception —forum actoris— according to which an insurer domiciled in a Memn
State may be sued_a policyholder, the insured lmereeficiary.Also Article 10 provides

144 See Article 1 (2) (c).

145 See Article 2 (2) (c).

146 Magnus, U., Mankowski, P. (ed), European Commésgaon Private International Law Brussels I.
Regulation (2nd edn, SELP 2012) p. 336.

147 Also in the case if the insurer represents anthefthird countries, but his affiliate or agencydsated

in an EU Member State, it shall be regarded thatdoimicile is in the respective country if insuraras
been concluded by this affiliate or agency. Seéckr® (2) of Brussels | Regulation.
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for an additional jurisdiction in matters relatitgy liability insurance or insurance of
immovable propertygx delictoor ex contractlL In the referred to cases the insurer may
be sued in the courts for the place where the hdrevent occurred.

144. Meanwhile an insureiirrespective of his domicile, may initiate legabceedings
only in the court of his Member State where the @denof the policyholder, insured or
beneficiary is located in accordance with Articl df Brussels | Regulation. Thus only
the principle offorum reiis provided for in the specific case.

145. Section 6 of Brussels | Regulation determiegslusive jurisdiction irrespective

of the domicile. Exclusive jurisdiction cannot bancelled upon the agreement of the
parties or provisions of special jurisdiction. lietsubject-matter of the dispute is located
in the third country (non-EU territory) and if tiperson does not have a domicile in any
of EU Member States, jurisdiction shall be deteedinn accordance with the national
law according to Article 4 (1) of Brussels | Redida.

146. Article 22 (1) (1) of Brussels | Regulation detenes that in proceedings which
have as their object rights in rem in immovableparty or tenancies of immovable
property, the courts of the Member State in whisé property is situated shall have
exclusive jurisdiction. However, proceedings whichve as their object tenancies of
immovable property concluded for temporary privage for a maximum period of six
consecutive months are an exception. In this deséehant must be a natural person and
the respective tenancy relations must not be klaiéh the commercial activity of the
tenant, but should be equal to consumer relatibms.landlord may be both a natural and
legal person, whereas the tenant and the landlasst ime domiciled in the same EU
Member State.

147. Article 22 (2) of Brussels | Regulation defines lestve jurisdiction for the court
in proceedings which have as their object the utgimf the constitution, the nullity or the
dissolution of companies or other legal persorsssociations of natural or legal persons
or of the validity of the decisions of their organghe respective matters shall be
reviewed in the court of the Member State in whtble company, legal person or
association has its seat. In this case autononmbespretation of the domicile of the
legal person defined in Article 60 of Brussels lgRlation shall not be applied, because
the second sentence of the referred to legal nefimes: "in order to determine that seat,
the court shall apply its rules of private interaaal law". Thus, the court must apply the
norms of the private international law of its caynt

148. Meanwhile proceedings which have as their objeztvtidity of entries in public
registersmay be initiated in the courts of the Member State/hich the register is kept
(Article 22 (3) of Brussels | Regulation). The posp of the respective norm is not to
allow the court of one Member State to interferg¢hi@ arrangement of public registers,
for instance, Land Book, Register of Enterprisds,, &onducted by another Member
State.
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149. In conformity with Article 22 (4) of Brussels | Relgtion, exclusive jurisdiction
has been defined in respect of the registratiorabdity of patents, trade marks, designs,
or other similar rightsequired to be deposited or registered. The cairtee Member
State in which the deposit or registration has taplied for, has taken place or is under
the terms of a Community instrument or an inteoral convention deemed to have
taken place shall have jurisdiction in the respecttases. Without prejudice to the
jurisdiction of the European Patent Office undee tGonvention on the Grant of
European Patents, signed at Munich on 5 Octobe3,i8é courts of each Member State
shall have exclusive jurisdiction, regardless omddle, in proceedings concerned with
the registration or validity of any European patgrainted for that State.

150. The final paragraph of Article 22 of Brussels | Bkgion defines that in
proceedings concerned with the enforcement of juddm the jurisdictions for the
courts of the Member State in which the judgmerd been or is to be enforced. The
principle of public international law is incorpoeatwithin the respective norm providing
for that the court has jurisdiction to enforcejitdgments only within the territory of its
State.

151. It may be concluded that a judgment may be cedtiie EEO only if initiating
legal proceedingsnter alia provisions of the jurisdiction in respect of insuca and
exclusive jurisdiction have been observed. If thdgment conflicts with the provisions
concerning jurisdiction defined in sections 3 andf@Brussels | Regulation, the latter
may not be certified as EEO.

2.7.1.2. Enforceability of judgment

152. In accordance with Article 11 of Regulation 805/20¢he EEO certificate shall
take effect only within the limits of the enforcddlp of the judgment. What should be
understood with the notion "enforceability of judgmt” within the meaning of EEO?
153. Enforceability is a component of the obligationao€ourt judgment adopted by a
public authority institution that is manifested the ability to address compulsory
execution institutions to achieve compulsory exiecubf specific adjustments included
in the court judgment® In civil proceedings enforceability is explainesiafeature of a
court judgment, but not as the legal effects ofjtitgment*® The feature of a judgment
differs from legal effects with the fact that thedgment possessesx lege or
automatically in accordance with the norm of speativil proceedings; whereas the

148 pgroz, H. La réception des jugements étrangers ltndre juridique francais. Paris: L.G.D.J., 2005
143.

149 Civilprocesa likuma komeati. TreSais papildiatais izdevums. Autoru kolekts prof. K.Torgna
vispariga zinatniska redakcifi. Riga : Tiesu namu genftira, 2006, p.305.; Péroz, H. La réception des
jugements étrangers dans I'ordre juridique frang@asis: L.G.D.J., 2005, p. 32, 41, 64, 142.
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judgment possesses legal effects in relation telledtual action of the judge in
delivering a judgment (it is the internal contefitie judgment}°
154. The notion'enforceability” may include the following features:

154.1. First, the judgment as to the substance and contemtl®iform it may be
submitted for enforcement at compulsory executiostitutions. Compulsory
enforcement procedure may be applied for the juagnmesuch case. The latter
shall be judgments in imposition or enforcemenineta>*

154.2.  Second the judgment has not been enforced or has besly paforced
(for instance, Section 638, Paragraph two, ClauaadtParagraph three, Clause
3 of the Latvian CPL; Article 4 (1) and Article b1 Regulation 805/2004).

154.3.  Third, in accordance with the rights of the State afjiardf the judgment,
the judgment has reached a stage in which it mayabeed over for compulsory
enforcement (for instance, it has come into ledfalc€>?). However, in separate
cases the law may provide for that a judgmenttiaatnot yet come into force is
handed over for enforcemenit.

155. It should be taken into account that a foreign tjpudgment in the State of origin
thereof must not be both the statuged iudicata(resolved case) and enforceability. It is
enough that the judgment is enforceable in theeSihbrigin thereof (even though it has
not yet come into legal effect or has obtained dtetus ofres iudicatd.’>* Regulation
805/2004 autonomously allows also the enforcemepidgments that have not yet come
into force (Article 6 (2) and Article 23 of Regulat 805/2004) that includes also
temporary enforcement judgments within the scopenédrceable judgments.

156. Thus, such judgments possess enforceability that:

156.1. have come into legal effect in the State of orighereof ({inal
enforceability);

156.2. have been proclaimed as judgments to be enforcekdiately before the
coming into legal effect thereofefnporary enforceability, which later on may
be subject to reversal of execution of a judgmee& Section 634 of the Latvian
CPL).

2.7.1.3. Domicile of debtor

150 Byreau, D., Muir Watt, H. Droit international péivTome |. Partie générale. Paris: PUF, 2007, p. 23

151 Civilprocesa likuma komeati. TreSais papildiatais izdevums. Autoru kolekts prof. K.Torgna
vispariga zinatniska redakcii. Riga : Tiesu namugentira, 2006, 305.-307. Ipp.

152" gee, for instance, Section 204 and Section 53®efCPL, as well as Section 637, Paragraph two,
Clause 2 of the CPL, and Section 638, paragragel@lause 1 of the CPL.

153 gee, for instance, Section 204, Section 205 Saution 538 of the Latvian CPL.

154 Nygh, P., Pocar, F. Report of the Special CommissThe Hague Preliminary Draft Convention on
Jurisdiction and Judgments. Padova: CEDAM, 200298.
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157. Article 6 (1) (d) of Regulation 805/2004 sets foath additional condition for the
certification of a judgment as EEO, thus, the judgimmust be given in the Member
State of the debtor's domicile within the meanifdAdicle 59 of Regulation (EC) No

44/2001, in cases where

157.1. - aclaim is uncontested within the meaning of @eti3(1)(b) or (c);

157.2. - it relates to a contract concluded by a persbe, dconsumer, for a
purpose which can be regarded as being outsidealis or profession; and

157.3. - the debtor is the consumer.

158. The respective norm is applietlit has been established that the claim is
passively uncontested and in respect of the consumdt must be verified here
whether the judgment has been given in the Membert&e that is the domicile of the
debtor. Thus, it will be possible to certify as EEO judgrtsethat have been given in the
court of the State in which the consumer — detgatamiciled.

159. First, within this context it is important to find oubWw the notion"debtor's
domicile” is interpreted. The referred to norm has indicatmArticle 59 (1) of Brussels

| Regulation, which defines: "in order to determinbether a party is domiciled in the
Member State whose courts are seized of a matticdurt shall apply its internal law".
Article 59 (2) defines that if a party is not doifed in the Member State whose courts
are seized of the matter, then, in order to detegnwhether the party is domiciled in
another Member State, the court shall apply thedathat Member State.

160. Domicile of a natural personis not an autonomous notion within the scope of
Regulation 805/2004 and Brussels | Regulation. Ehdue to the reason that the court of
the Member State to which the application has bselbmitted must interpret the
respective notion in accordance with its natiored.| However, in the future it is
necessary to unify the understanding of the resme¢érm, including the use of the
CJEU practice, because understanding of the ragpecttion differs greatly in the
Member States. Furthermore, it must be observednither Brussels | Regulation, nor
Regulation 805/2004 includes a reference to thendusual place of residence”, which
as an attraction factor is being used in privaterimational law even more frequently.
161. In Latvia, upon determining the domicile of a natyperson, Section 7 of the
Civil Law (further — CL) must be applied, accordibg which the place of residence
(domicile) is that place where a person is voluhtawelling with the express or implied
intent to permanently live or work there. One parsnay have several places of
residence. Temporary residence does not createdégats of a place of residence and
shall be discussed based on the intention, nolethgth thereof. The respective legal
norm should be applicable to determine which sgatae domicile of the natural person
from the point of view of the Latvian internatior@ivate law.
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162. Also the Declaration of Place of Residence t&wdefines the notion "place of
residence™® however, this norm by its legal nature and purfiesmore appropriate to
solve the internal situations of Latvia, thus, &ieitmine specifically in what address the
person has a place of residence in the territoriad¥ia. Also the Population Register
Law™’ does not provide a specific answer for how to mheitee the existence or non-
existence of a person's domicile in the territdrg state, except for the case if national of
Latvia resides outside Latvia longer than a penbgix consecutive months — in this
case it may be considered that the domicile op#itson is in the respective foreign state
and under the condition this person has notifiesl dddress of the place of residence
abroad to the Office of Citizenship and Migratioffalrs (Section 6, Paragraph five). As
long as the national of Latvia has not notifiecsthddress, it shall be regarded that his
domicile is not outside Latvig®

163. In a case in Latvia, the creditor — legal personsdbmitted an application
regarding the issue of EEO, because informatiohttreadebtor is located in another EU
Member State was at the disposal thefébThe court refused the issue of EEO, because
it established that the debtor had declared itsept residence in Latvia and therefore
the case referred to in Article 6 (1) (d) of Rediola 805/2004 has set in. However,
Article 6 (1) (c) of the Regulation that orders ttwurt to verify the minimum procedural
standards has not been observed. Thus, all docamaating to legal proceedings in the
respective case were delivered to the declaree mhcesidence in Latvia; however, they
were not issued there. Therefore the debtor wasnmdd about the court hearing with the
help of a publication in the Latvian Herald in comhity with Section 59 of the CPL. As
it has been already stated in the present Reseauch,notification does not conform to
the minimum procedural standards specified in tleguRation. If the defendant had
received court documents, irrespective of his ragith another Member State, it would
be regarded that his domicile is in the State @jimrand that the respective norm of the
Regulation is applicable.

155 Declaration of Place of Residence Law of 20 Jub@22Law of the Republic of Latvia. Latvian Herald,

No. 104, 10.07.2002.

156 Section 3, Paragraph one of the law prescribes:
A place of residence is any place (with an addresg)nected with immovable property freely
selected by a person, in which the person has tafiym settled with an intention to reside there
expressed directly or implicitly, in which he oredhas a lawful basis to reside and which has been
recognised by him or her as a place where he orisheachable in terms of legal relations with
the State or local government.

157 population Register Law of 27 August 1998: Lawthe Republic of Latvia. Latvian Herald, No. 261,

10.09.1998. Section 6, Paragraph five of the laasqnibes:
If the place of residence of a person is in a fomestate, the obligation of the declaration of the
place of residence shall be regarded as fulfillethé person declaring the place of residence has
provided information regarding the place of resideraccording to the procedures prescribed by
the Population Register Law.

158 Rudevska, B.Eiropas maksjuma rkojuma procedra: piemzro$ana un proldmjautzjumi. Jurista

Vards Nr. 24/25, 2009. gada 16njjs.

15921 November 2011 decision of Daugavpils CourtasecNo. C12144611 [not published].
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164. If the party is domiciled in another Member Stdtee court must evaluate it,
applying the national law of the other Member St&eanwhile both Regulations do not
provide an answer towards how to determine the ditemof a person who does not have
a domicile in the EU. In this case the norms of higate international law of the court
of the state shall be applied.

165. Within the context of the present paragraph it $thdae assessed whether the
claim is passively uncontestéad accordance with Article 3 (1) (b) or (c), thughether
the debtor has never contested the claim, in campé with the relevant procedural
requirements under the law of the Member Staterigfig in the course of the court
proceedings; or the debtor has not appeared or begesented at a court hearing
regarding that claim after having initially objedt® the claim in the course of the court
proceedings, provided that such conduct amounéstéxit admission of the claim or of
the facts alleged by the creditor under the lawhef Member State of origin. Cases in
which the uncontested claim has been expressed ¢oua settlement or authentic
instrument (Article 3 (1) (a) and Article 3 (1) (dgspectively) must not be evaluated
here. See the respective part of the Researclspeceof the relevant sub-paragraphs.
166. The second sentence of Article 6 (1) (d) of Regoa805/2004 defines another
case when it should be verified whether the judgnhas been announced in a Member
State, which is the domicile of the debtor — if taim relates to a contract concluded
by a person, the consumer, for a purpose whiclbeaiegarded as being outside his trade
or professio. The respective formulation may be found alséuiticle 15 (1) of Brussels

| Regulation. In this particular case attentionudtide drawn to the interpretation of the
notions "contract" and "consumer".

167. The notion"contract” is being widely analysed within the CJEU pracfitand

IS subject to strict interpretation. The contractsinbe concluded for the private needs of
the consumer and it cannot be related to entrepreng of the person. For instance, if it
has been established that the contract has dowlieen thus, an element, which is
related to the profession of the natural personwelh as an element related to the
personal needs of the consumer are encountergiaouid be still regarded that this is a
contract relating to the trade or profession offgheson, unless the natural person proves
that professional use is so insignificant, it iwi&d within the overall context of the
respective activity; the fact that non-professioaspect is bigger does not have a
significant meaning in this cas®:

168. The notion"consumer” has been unified in the EU law. Brussels | Regutat
Rome | Regulation (Article 6) and ECJ judicaturesinbe taken into account in the

180 See 11 July 2002 ECJ judgment in the cas#/00Rudolf GabrielECR, 2002, p. I-6367; 25
January 2005 ECJ judgment in the case: C-2P@2a Engler v. Janus Versand Gmi€CR, 2005, p. I-
481;114 May 2005 ECJ judgment in the cases0/06Renata llsinger v. Martin DrescheECR,

2009, p. 1-3961.
16120 January 2005 ECJ judgment in case: C-46aéBiann Gruber v. Bay Wa AECR, 2005, p. I-439.
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interpretation theredf? Understanding of the notion of a consumer is irtgour
especially when determining international jurisidint

169. A consumer may be also a claimant. Thus, Sentdmwee of Article 6 (1) (d) of
Regulation 805/2004 defines that a judgment on mcontested claim delivered in a
Member State shall, upon application at any timéh&court of origin, be certified as a
European Enforcement Order if the debtor is thesoorer. Based on the clumsy
formulation of the respective paragraph, it maycbacluded that an uncontested claim
may arise not only from contractual (as in the pmes sentence), but also from non-
contractual relations. However, if a debtor is astoner, the judgment may be approved
as EEO only if the domicile of the consumer hasnbeethe Member State of origin of
the judgment.

170. Thus it may be concluded that Regulation 805/20@#aws the jurisdiction
provisions in respect of consumers, thimsernational competition or jurisdiction to
deliver a judgment (and also to later on to certifyit as EEO) is only within the
authority of the court of the state of domicile ofthe debtor — consumer. For
instance, Brussels | Regulation provides for a ipdiag for the consumer to bring
proceedings against the defendant not only intaégesof domicile, but also in the state,
which is the domicile of the defendant (Article (1§).

2.7.1.4. Minimum procedural standards for uncontested ctaim

171. Notion of minimum procedural standards. Explanation of minimum procedural
standards is included in Preamble 12 to Regul&@312004. In the recital, according to
which minimum procedural standards ensure the notification of the debtor regarding
proceedings brought against him and indicate het nagtively participate in the
proceedings to contest the claim, as well as eatifibout the consequences of failure to
participate therein. Furthermore, these standardsige for the term and type of the
notification of the debtor that consequently aréenfperegarded as priori sufficient
factors for him to be able to take care of his deée The latter suggests that legal
proceedings conducted in a Member State must @unelsto minimum procedural
standards defined in the present Regulation. Oikerthe judgment on an uncontested
claim cannot be certified as EEO.

172. The minimum procedural standards defined in theuRetign are peculiar with
the fact that from one side they are to be regame@dn aggregate of autonomously
defined

162 See 21 June 1978 ECJ judgment in the case: C1Sw@iéte Bertrand v. Paul Ott KECR, 1978, p.
1431; 19 January 1993 ECJ judgment in the case918%Bhearson Lehman, Inc. V. TVB
Treuhandgesellschaft fur Vermodgensverwaltung undilBpingen mbHECR, 1993, p. | — 139, and others.
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183 document delivery claim, but from the other sitleey do not form unified and
directly applicable EU level document submissioocedural norms. Consequently legal
scientists believe that minimum procedural stanslandly autonomously show specific
frameworks for the types of document submissiohdlsaf sufficiently should protect the
interests of the debtdf? At the same time it can be concluded that the soofnthe
Regulation do not provide for and require coordoradf civil procedural legal norms of
Member States with the requirements of the Reaquiaff However, it will not be
possible to get along without the harmonisatiothef national civil procedural norm®,
because thege factocannot conflict with the minimum procedural stamgd®’ Legal
scientists even refer to minimum procedural stashslaas extraordinary and peculiar
directive that has been transposed into the Regnl&f

173. For instance, Regulation 805/2004 is peculiar Wit fact that it directly and
clearly does not demand the observation of mininpuocedural standards in the process
of reviewing the main proceedings. The latter afdyermines that at the moment when a
judge decides on the approval of a judgment as GEE@Cases when the debtor has been
passive), the judge must ascertain that minimumcqmoral standards have been
observed in proceedings that have already takese st processujn Therefore any
claimant, a representative thereof or also a jthigeust be careful and even farseeing by

163 Rauscher, T. Der Europaische Vollstreckungstitel dinbestrittene Forderungen. Miinchen: Sellier,
2004, S. 42.

164 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Wollisionsrecht EuZPR/EulPR Kommentar.
Minchen: Sellier, 2010, Art. 13 EG-VollstrTitelV®4bst S.), S. 126.

155 See also the following source in respect of Re@mne805/2004: Giebel, Ch. M. Fiinf Jahre
Europdischer Vollstreckungstitel in der deutschesri€htspraxis — Zwischenbilanz und fortbestehender
KlarungsbedarflPRax Heft 6, 2011 (November/Dezember), S. 532.

1% D'Avout, L. La circulation automatique des titresécutiores imposée par le réglement 805/2004 du 21
avril 2004.Revue critique de droit international privBaris: Dalloz, 2006, n° 95 (1), p. 34; StadlerDas
Européische Zivilprozessrecht — Wie viel Beschlgung vertrédgt Europa PPRax Heft 1, 2004
(Januar/Februar), S. 4.

167 See Article 12 (5) of Regulation 1896/2006: "Tdwurt shall ensure that the EOPP is served on the
defendant in accordance with national law by a wetthat shall meet the minimum standards laid dimwn
Articles 13, 14 and 15."

1%8 paroz, H. Le réglement CE n° 805/2004 du 21 &@@4 portant création d’un titre exécutoire europée
pour les créances incontestégmurnal du droit international2005, juillet-aolt-septembre, p. 650.

1891t could be objected that a judge does not careiathis. However, it must be taken into accouat th
not in all cases the claimant will have legal ediacaor be a person whose capacities would alloingus
the services of a qualified lawyer. Therefore ibwld not be correct to claim that only the claimemist
take care of the observance of minimum proceduaaldards in proceedings. The first sentence otckerti

92 of the Constitution should be mentioned as atitiadal argument "everyone can protect his/hentsg
and legal interests in a fair court". The samerisvigled for in Article 6 (1) of the Convention fdine
Protection of Human Rights and Fundamental Freedtirsbould be reminded that the right to a faiurto
also includes the right to the enforcement of thercjudgment. Otherwise the right to a fair couduld

lose thEEO sense; it would be only illusory. Therefthe enforcement of a judgment adopted by atcour
set up by law must be regarded as an integralgbarburt proceedings within the meaning of the mefg

to Article 6 of the Convention [see the followin@C& cases: 19 March 1997 ECJ judgment in the case
No. 18357/91Hornsby v. GreeceECHR 1997-Il, § 40; 7 May 2002 ECJ judgment ie ttase No.
59498/00Burdov v. RussiaECHR 2002-lll, § 34; 28 July 1999 ECJ judgmentcase No. 22774/93
Immobiliare Saffi v. Italy ECHR 1999-V, § 74]. More detailed information abthe respective rights
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previously foreseeing whether after the deliveryaojudgment there might arise the
necessity regarding the approval thereof as EEGudh an assumption has been made
already at the beginning (or at least such podyibd not excluded), one should make
sure that minimum procedural standards were obdenvthe main proceedings. It is not
easy to ensure the latter, because Regulation (E£)1393/2007 of the European
Parliament and of the Council on the service in khember States of judicial and
extrajudicial documents in civil or commercial neat (service of documents), and
repealing Council Regulation (EC) No 1348/2000 t(far: Service Regulatignmust be
applied in respect of the judge, as well as thenaat and a representative thereof (if the
debtor lives in another Member State) together wighnorms of the Latvian CPL, and it
must be viewed within the context of Articles 13-4f7 Regulation 805/2004° *"%. It
must be admitted that it is a complicated taskraqdires good knowledge in the field of
international civil proceedings to be able to gomotiyh various legal norms to remain
within the limits of minimum procedural standards.

174. According to the text of the Regulatidhit is visible that cross-border matters
may have various combinatiohs. Among them — also such situations in which the
creditor and the debtor live in one and the samenbbr State (for instance, in Latvia),
legal proceedings take place in the same stateifl)abut the property of the debtor or a
part of it is located in another Member State {figstance, Estonia).

175. Theoretical substantiation for the necessity of mimum procedural
standards. Minimum procedural standards as an experimentalelbpvin the EU
international civil proceedings was elaborated uthe reason that the Member State of
enforcement is significantly deprived of the rigbt decide about the recognition and
enforcement of a judgment delivered by another Memstate,* applying the reasons
for non-recognition or an enforcement refusal. dasdt control (that is usually performed
by the court of the Member State of enforcementjassferred to the Member State of

within the context of civil proceedings: Rudevsl, Arvalsts tiesu n@mumu atzSanas un izpildes
attisttbas tendences civilliéé un komercligis Eiropas Savigha un Higas Starptautisko prttiesbu
konferene. Promocijas darbs. 1Ba: LU, 2012, p. 27-28, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?l1=1&fn=F8859 47 0/Baiba%20Rudevska%202012.pdf

0 0of course, the Service Regulation is mainly agptipecifically by the judge, but the involvementtu
claimant is not excluded in separate cases as(®e# Article 15 of the Service Regulation and $ecti
656, Paragraph three of CPL).

171 Regulation (EC) No 1393/2007 of the Europeani@aent and of the Council of 13 November 2007
on the service in the Member States of judicial ertlajudicial documents in civil or commercial teas
(service of documents), and repealing Council Regut (EC) No 1348/200Q. 324, Official Journal of
the European Union, 10.12.2007, p. 79-86.

172 See Article 4 (4) and (5) of Regulation 805/2084ticle 3 of Regulation 1896/2006 and Article 3 of
Regulation 861/2007.

173 See the following source in respect of the comtina of cross-border matters in Regulation
1896/2006: Rudevska, B. Eiropas niuma ikojuma procedra: piengroSana un probmjaujumi.
Jurista \érds, 2009, 16.inijs, Nr. 24/25, . 36.

17 Incompatibility control, which isnon bis in idenin the international civil proceedings, is theyotype

of control that may be legally conducted by the MdemState of enforcement. See Article 21 of Reguiat
805/2004, Article 22 of Regulation 1896/2006 antiche 22 of Regulation 861/2007.
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origin; in this case it is the verification of thetification fact of the debtor. As it is know,
the latter is one of the reasons in the proceedifigbe recognition and enforcement of
judgments of foreign courts for the Member Stateeoforcement to receive a refusal
regarding the recognition and/or enforcement ofhstareign court judgment in the
territory of its state (see, for instance, Arti& (2) of Brussels | Regulatior{j). Only
one control option is left to the Member State nfoecement in European enforcement

proceedings — incompatibility control of two judgnie (see Article 21 of
Regulation 805/2004; Article 22 of Regulation 18386 and Article 22 of Regulation
861/2007).

176. If looking from the point of view of the theory afternational civil proceedings,
both the incompatibility control method of judgmergnd debtor's notification control
method in the course of time have separated fowdre public control method and
specifically from the proceduralrdre publiccontrof’®. It is essential to note thatdre
public specifically meanordre publicof the Member State of enforcement(not the
Member State of origin). Therefoee priori it may be established that the court of the
Member State of origin of the European Enforcent@mter (EEO) will be entrusted with
an obligation to control whether the type of théwdey of a judgment corresponds to the
proceduralordre public of the Member State of enforcement that most ity
includes the conformity of the delivery of the judgnt with Article 6, Paragraph one of
the Convention for the Protection of Human Rightd &undamental Freedoms (further:
CPHRFB*"". Such transfer of control seems to be an absundityever, to avoid this, a
new content must be provided to the notion "procaicardre publi¢' existing within the
European enforcement proceedings, thus, from aie thie content is very narrow in
respect of the guaranteed procedural fundamemiatsrin civil proceedings defined in
Article 6, Paragraph one of CPHRFF (because omgrpatibility control of judgments
and debtor's notification fact regarding legal pexdings control remain).

177. From the other side, the relevant narrow contra been now divided between
two EU Member States: the court of the Member Stditerigin controls the debtor's
notification fact, whereas the Member State of sm@ment — existence or non-existence
of the judgment incompatibility fact. If no quest®arise in respect of the competence of
the court of the Member State of enforcement, goestarise in respect of the Member

5 In accordance with Article 34 (2) of Brussels IgRktion: "A judgment shall not be recognised whiere
was given in default of appearance, if the defehdas not served with the document which institutes
proceedings or with an equivalent document in sigfit time and in such a way as to enable him to
arrange for his defence, unless the defendantdfalecommence proceedings to challenge the judgment
when it was possible for him to do so."

176 More detailed information abowrdre publiccontrol in international civil proceedings is awdile in
the following source: Rudevska, B. Pubtiskartibas frdre publig jedziens starptautiskagivilproces:
klasisk izpratne. Gam.: Tiegbu aktu realizcijas probémas. LU 69. konferences rakstuajiims. Rga:

LU Akademiskais apgds, 2011, p. 126.-136.

177 Convention for the Protection of Human Rights d@uhdamental Freedoms of 4 November 1950:
International treaty of the Republic of Latviaatvian Herald No. 143/144, 13.06.1997 (Convention is in
force in Latvia since 27 June 1997).
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State of origin. The main and most important is theestion about how far the
competence of the Member State of origin may gterms of controlling its activities
regarding the notification of the defendant and ¢baformity of these activities to the
procedural ordre public of the Member State of enforcement. It seems tha t
competence in the best case may cover only thé tleatis common for all EU Member
States in respect of the types and procedurefdondatification of the debtor.
178. Taking into account the aforementioned, the follogviexplanation could be
provided for the notion of minimum procedural stard$: minimum procedural
standards are the mandatory aggregate of procedural basmdatds included in EU
regulations that determines ortipw and about whatthe debtor must be informed so
that a judgment delivered by the court of the Mem8&te in uncontested financial
claims could be approved as EEO in case actiomefdebtor in proceedings has been
passive.’®
179. Types of minimum procedural standards and field ofapplication. Only for
passively uncontested claimgArticle 12). It is important to accent that foreth
certification of a judgment as EEO minimum procediigtandards do not apply to all
types of the delivery of a judgment referred tdRiegulation 805/2004, but only to such
judgments that have been delivered in proceedingahich the debtor has not been
present or has been represented (default judgmestsyell as proceedings in which the
debtor has never actively objected to the finandeim in court proceedings (See Article
3 (1) (b) and (c), as well as Article 12 of Reguat805/2004).
180. Only for separate types of documents: regarding comencement of legal
proceedings or similar document and/or noticgArticle 13, Article 14 (1), Article 16
and Article 17). Types of minimum procedural staadahave been specified in Articles
13 and 14 of Regulation 805/2004. All standardsral&ed to the issue of documents to
the debtor or a representative ther€dfWhat theselocuments to be issugdrticles 16
and 17 of Regulation 805/2004 specify the followasgdocuments to be issued:

180.1. documents regarding document instituting the procggs, the equivalent

document of proceedings or equivalent documents, an

180.2.  summons to a court hearings.
181. The notion "document instituting the proceedings or the equivéent
document” used in Regulation 805/2004 should be perceiveddhnge way as it is being
understood in the Service Regulation, thus, itd®eument or documents timely issue of
which to the debtor enables the use of the rightproceedings taking place in the
consignor Member State. The respective document spexifically defineat least the

178 Rudevska, BArvalstu tiesu n@mumu atanas un izpildes &tibas tendences civillias un
komerclieis Eiropas Savigha un Higas Starptautisko prittiesbu konferene. Promocijas darbs.
Latvijas Universiite, 2012, p. 113, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?l1=1&fn=F8859 47 0/Baiba%20Rudevska%202012.pdf

179 see Article 15 of Regulation 805/2004, Article d5Regulation 1896/2006 and Articles 10 and 19 of
Regulation 861/2007.
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subject and substantiation of the claim, as welbasnvitation to arrive at the court
hearing or, depending on the nature of the proogsdimust provide a possibility to
bring proceedings to court. Meanwhile documents tiaae the function of a proof and
that are not necessary for the understanding o$ubgect and substantiation of the claim
are not an integral part of the document institytime proceeding%?

182. Minimum procedural standards have been defined iiticlds 16 and 17 of
Regulation 805/2004 for trmontent of the document by which proceedings are instituted
(these requirements apply only to cases in whiehdbtor has been passive and has not
contested the claim within the understanding oficdet 3 (1) (b) and (c) of the
Regulation). Thus, this document must ensure sefficnotification of the debtor
regarding the claimand therefore must include the following inforroati

182.1. the names and the addresses of the parties;

182.2.  the amount of the claim;

182.3.  a statement of the reason for the claim; and

182.4.  if interest on the claim is sought, the interest @nd the period for which
interest is sought unless statutory interest israatically added to the principal
under the law of the Member State of origin;

182.5.  the procedural requirements for contesting thenglancluding the time
limit for contesting the claim in writing or thente for the court hearing, as
applicable, the name and the address of the inhetitio which to respond or
before which to appear, as applicable, and wheihes mandatory to be
represented by a lawyer;

182.6. the consequences of an absence of objection oultefaappearance, in
particular, where applicable, the possibility tajudgment may be given or
enforced against the debtor and the liability farste related to the court
proceedings.

183. As it may be observed, the enumeration does naideche subject of the claim,
but it does not mean that this information mustl®included in the document. Norms
of the Latvian CPL regarding the content of thenslapplication fully includes the scope
of information required in minimum procedural stardk (see Section 128, Paragraph
one, two and three of CPL). Meanwhile in relationthe explanation of the rules and
consequences of proceedings to the defendanto8e@i of CPL together with Section
5, Paragraphs one and three of CPL allow the jiolgiecide in the stage of the preparing
the civil case for proceedings about the fact thatthe referred to information would be
specified for the debtor in the documents to bevdedd in relation to instituting the
proceedings,

184. What regards on the information to be obligatorgcsfied in the summons to a
court hearing, it has been specified in Articleof Regulation 805/2004, thus:

180 The judgment of the Court of Justice of the Eussp&nion (formerly — the Court of Justice of the
European Communities) in the case C-14A5iss ECR [2008], p. 1-03367, § 73 of 8 May 2008.
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184.1.  the date and time of court hearing;

184.2.  the name and the address of the institution (court)

184.3.  the consequences of an absence.
185. These requirements are provided or also in Se&oof the Latvian CPL.
186. Unfortunately, Regulation 805/2004 does not give @formation regarding the
fact in whatlanguagethe document regarding the instituting of procegsiirsummons to
court hearings and warnings must be drafted. ispandence it is being specified that in
such case the rights of the Member State thatssthedocument should be applied and
in situations of cross-border matters, Article 8 tbe Service Regulation must be
considered® However, the latter will help only in case if ti®cuments have been
delivered to the debtor with a confirmation regagdithe receipt (Article 13 of the
Regulation) and thereby already initially he coliéve refused from receiving documents
drafted in a language he does not understand (Aiof the Service Regulation). But if
court documents have been delivered without a cordbon regarding the receipt
(Article 14 of the Regulation), the debtor formalyas a possibility to refuse from
receiving documents in a foreign language by senthese documents back to the court
of the Member State that sent the documents wighithme period ofone week(see
Article 8 (1) of the Service Regulation and Sectié®4, Paragraph two of CPL).
However, the situation is not as simple as it seems
187. First, the latter is related with the specific language/hich the documents must
be translated in. According to Article (8) (1) @)d (b) of the Service Regulation, the
defendant may refuse from the receipt of the docusié they are not accompanied by a
translation into, either of the following language$ a language which the addressee
understands; or (b) the official language of thenMer State addressed. The court must
assess the notion "a language which the addressisgstands” in each specific case, but
it is clear that the addressee (defendant) detesninimself which language is
understandable to him. In the case of legal pergbesrespective legal norm (Article 8)
shall be interpreted in favour of Article 8 (1) {55
188. Second the problem is related with the understandinthefnotion "document to
be served" used in Article 8 of the Service RegoatThe CJEU in the case Weiss
determined that the notion "document to be serusg#d in Article 8 (1) of the Service
Regulation (in case this is the document by whiobc@edings are instituted) must be
interpreted as such that characterises documemidytserving of which to the defendant
enables the use of the rights in the ongoing piicgs. Such document must specifically
define at least the subject and substantiatiomefctaim, as well as summons to a court
hearing. Within the understanding of the Regulatidocuments that only have the
function of a proof and that are not necessarytlierunderstanding of the subject and

181 pabst, S. Europaisches Zivilprozess- und Kollisieoht EuZPR/EulPR Kommentar. Rauscher, T.
(Hrsg.). Minchen: Sellier, 2010, S. 146 (Art. 17).

182 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Kollisionsrecht EuZPR/EulPR Kommentar.
Minchen: Sellier, 2010. Art. 8 EG-ZustVO (HeiderhBf), S. 626, 627.

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Katevska 65



substantiation of the claim are not an integralt per the document instituting the
proceeding$® However, within the understanding of Regulatios/2004, minimum
procedural standards include not only the refetoeidformation regarding the nature of
the claim and court hearingut also consequences that may be caused in case objections
are not expressed or absence (see Article 17 [Begblation 805/2004).

189. Third, Article 8 of the Service Regulation determinesthbohe defendant
(addressee) may refuse from the receipt of suchrdents within one week if they have
been drawn up in a language the addressee doesadetstand. If documents are served
to the defendant (addressee) without an approwgardang the receipt thereof (for
instance, by serving them to a person residingha lousehold or leaving the documents
in the letter-box of the defendant; see Articleaf&Regulation 805/2004), it is not clear
starting from what moment the period of one weeabusth be counted — either from the
moment when the document was left in the letter-boxXrom the moment when the
addressee took it out of the letter-box. It is odlgar that only the moment when the
document is left in the letter-box or handed owea tperson residing in the household is
being legally recorded, However, actually the momehen the defendant (addressee)
has received a document (has taken it out of ttteribox after a three-week business
trip; has received it from the person living in tekame household after a two-week
absence in a seminar) is not being recorded anywfdus, it turns out that the one-
week term is being regarded from the first mentibdate (see Section 56Paragraph
two and Section 664, Paragraph two of CPL); thetraoy must be proved by the
defendant (addressee) itself.

190. Due to the reason that court documents have not berved to the debtor in a
language which he understands, Articles 18 and fl®Regulation 805/2004 do not
provide for a possibility to certify a default junignt as EEO. The only aspect to which
the debtor might refer to is "the debtor was préserfrom objecting to the claim by
reason of force majeure, or due to extraordinarguanstances without any fault on his
part" defined in Article 19 (1) (b) of the Regutati The latter depends on what content is
being inserted by the judge in the general clatmeé majeure”.

191. What are the ways how the referred to documentshmeaserved to the defendant
to observe minimum procedural standards?

2.7.1.5. Service with proof of receipt by the debtor

192. This type of delivery cannot be used if the addodgbe debtor is not known (see
Article 13 of Regulation 805/2004).

1838 May 2008 ECJ judgment in the case C-14M¥iss ECR [2008], p. |- 03367, para. 73.
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193. Personal service and types theredfrticle 13 (1) (a) and (b)). Personal service

means the delivery of documents to the addresseeiison®* Such service may be

attested:

193.1. acknowledgement of receipt, specifying the dateeckipt and signature
of the defendant; or
193.2. a document signed by competent persons having ctediuhe service

(English — competent persgon German — zustandige Person French —
personne compétentespecifying that the defendant has received theuchent
or has refused to receive it without any legal ifigsttion (English —Ilegal
justification, German —unberechtigt French —motif 1égitimg, specifying the
date of service. Due to the reason that the refetoesituation calls for the
competent person to record the fact that the defsrrefused to receive the
documents withoutegal justificationin case of a refusal, this official cannot be a
post employee in Latvia (who does not have thet ragid competence to record
the legal side of the reason for a refusal). Theeefthe notion "competent
person” in Latvia should be interpreted as a sviitiff, "® sworn notar}?® or
court authority in the premises of the califtlt must be noted that in accordance
with Section 57, Paragraph one of CPL "If an adskesrefuses to accept the
judicial documentsthe person serving the documesit&ll make a relevant note
in the document, specifying alseasons for refusaldate and time thereof".
Article 13 (1) (b) of the Regulation is more exagtithan Section 57, Paragraph

one of CPL:
_ Article 13 (1) (b) of Regulation 805/2004| Section 57, Paragraph one of
CPL
Person serving the | Competent persot (in Latvia — Person serving the
documents sworn bailiff, sworn notary, court | documents[in Latvia —
authority in the premises of the messenger, sworn bailiff,
court). sworn notary, court

authority in the premises of
the court, post employee,
participant to the matter

(with an agreement of the

184 See Article 13 (1) (a) and (b) of Regulation 8082, Article 13 (1) (a) and (b) of Regulation
1896/2006, and Article 13 (2) of Regulation 861/200

185 Law On Bailiffs: Law of the Republic of Latvia. hdan Herald, No. 165, 13.11.2002 (effective from
01.01.2003); see Section 74, Paragraph one, Clhasel Paragraph two of the law. See also: Procedure
by which a Sworn Bailiff upon a Request of InteegsPersons Delivers Summons to a Court Hearing and
Other Documents: Cabinet Regulation No. 444 of @6eJ2012. Latvian Herald, No. 102, 29.06.2012
(effective from 30.06.2012; issued in accordandd® Biction 74, Paragraph two of the Law On Baljliffs

186 Notariate Law: Law of the Republic of Latvia. Letm Herald, No. 48, 09.07.1993 (effective from
01.09.1993). See Sections 135-139 of the law.

187 Section 56, Paragraph three of CPL.
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judge].

Reason for a refusal | Refusal with legal jistification (for | Refusal
to accept a document| jnstance, Article 8 of the Service
Regulation).

194. Both methods of the service of documents (specifiefirticle 13 (1) (a) and (b)
of the Regulation) have a very high degree of ¢niéti and correspond to delivery with

a messenger provided for in Section 56 of CPL (8ech6, Paragraph seven) or the
option defined in Section 74, Paragraph one, Clduséthe Law On Bailiffs to deliver
court documents with the help of a sworn bailiff, by serving the documents to the
addressee in person in exchange of a signaturdi@§8es6 of CPL), or by serving
documents with the help of a sworn notary (Sectit3s and 136 of the Notariate Law).
Suchdate shall be considered as the date of the service whemaddressee (debtor) in
person has accepted the documents (Section Béragraph one of CPL). The latter
corresponds with the moment of cross-border sewicd®cuments in Latvia (see Section
562, Paragraph two of CPLIf it was not possible to serve the documetts following
order shall be in force as of 1 January 2013: lf)Was not possible to serve documents
to the personwhose declared place of residence is in Latyighe fact that court
documents have been delivered to the declared plamesidence of the natural person,
additional address specified in the declaratiomregs for communication specified by
the natural person or legal address of a legabpesad a note regarding the delivery of a
dispatch is received from the post office, or theumments have been sent back does not
influence the document notification fad®resumption that documents have been
served on the seventh day from the day of their dmtch if documents are delivered
via a postal dispatch or the third day from the dayof their dispatch if documents
are delivered via an electronic mail may be refuted by the addressee, specifying
objective circumstances that irrespectively of Wwid have become obstacles for the
receipt of documents at the specified addfé¢see the new Section 56Paragraph two
of CPL that will come into force on 01.01.201%).2) If it was not possible to serve the
documents to the persomhose place of residence is in another EU Member &é: if
court documents have been delivered to the persmording to the procedures
prescribed in Section 56 paragraph one of CPL and a proof for failureevs them has
been received, the court shall assess reasonaiforefto serve the documents and the
impact of the failure to serve the documents omll@goceedings shall be determined in
accordance with the provisions of the present ksfter the assessment of reasons for the

188 See Rudevska, B., Joails, V. Deklagtas davesvietas princips Civilprocesa likdmvai tiedim
risinajums regarding the introduction of the principled#flacred place of residence in CPL and problems
related to it. Jurista &fds, 2012. gada 4. septembris, Nr. 36, p. 4.-12.

189 See: draft law No. 66/Lp11 "Amendments to the rocedure Law". Adopted in the third reading at
the Saeima on 29.11.2012 (expected to come intocefoon 01.01.2013). Available at:
http://titania.saeima.lv/LIVS11/SaeimalLlVS11.nsflwdl? SearchView&Query=%28[Title]=*Civilproces
a*%29&SearchMax=0&SearchOrder=4
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failure to serve the documents may deliver the dwmnis repeatedly or use another
method for the service of the documents. If there ifailure to serve the documents
repeatedly, Section 59 of CPL shall be applied —dedendant (debtor) shall be
summoned to the court through publication in thespaper Latvian Herald (see the new
Section 56, Paragraph 2and Section 59, Paragraph one of CPL that will come
force on 01.01.2013). Thus, if court documents reoeserved to a person declared in
Latvia, the legal fiction provided for in the neweion 56", Paragraph two of CPL will
not allow certification of the judgment deliveredthe case as EEO later one (see Recital
13 of Preamble to Regulation 805/2004).

195. Regulation 805/2004 in addition envisages that nbéfication of the debtor
regarding a court hearing may be conducted aldtyonathe previous court hearing, in
which the same claim was reviewed, by accordinglyeeng the summons in the
protocol of the court hearing. Section 211 of Ckavjles for analogous procedures.
196. Postal service.Postal servicE® is attested by an acknowledgement of receipt
including the date of receipt, which is signed aaturned by the debtor (not another
person). Such service of court documents correspdadthe procedures defined in
Section 56, Paragraph one of CPL — delivery bysteged mail with notification of
receipt (under the condition that the debtor himgels provided a signature) —
considering the seventh day from the day of senthegdocument as the date of receipt
(see Section 58.Paragraph three of CPL). However, if the docunmenst be sent from
Latvia to another Member State, the seven-day gest@ll not be applicable. In such
case the Latvian court must follow the proceduretndd in Article 9 of the Service
Regulation by combining it with Section 56Paragraph two of CPL or — with the new
Section 56, Paragraph 2of CPL from 1 January 2013. It should be remindeat in
accordance with Section 56Paragraph two of CPL "If judicial documents hdeen
delivered to a person in accordance with the pree=ispecified in Paragraph one of this
Section, it shall be considered that the personbeas notified regarding the time and
place of procedural action or regarding the contérihe relevant documefit only in
such case, if the confirmation regarding serviceth® document has been received.
Documents shall be considered as served ond#te indicated in the confirmation
regarding service of documents.”

197. Service by electronic meansAccording to Article 13 (1) (d) of the Regulation,
service by electronic meari$is service by fax or e-mail. Postal service igsttd by
attested by an acknowledgement of receipt inclutlegdate of receipt, which is signed
and returned by the debtor. Such method of theicgeref documents only partly

199 see Article 13 (1) (c) of Regulation 805/2004tiéle 13 (1) (c) of Regulation 1896/2006 and Asicl
13 (2) of Regulation 861/2007.

1911t must be reminded that Article 17 of Regulat85/2004 clearly states that a debtor must beiedtif
also about procedural order and consequences téstomg a claim that may arise if the debtor doets n
express his objections or does not arrive at thetdwaring.

192 See Article 13 (1) (e) of Regulation 805/2004tiéle 13 (1) (e) of Regulation 1896/2006 and Asicl
13 (2) of Regulation 861/2007.
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corresponds to Section 56, Paragraph six of theidatCPL, because the Regulation
requires that such service of documents would bestad by an acknowledgement of
receipt including the date of receipt, which isn&d and returned by the debtor. In this
case minimum procedural standards do not requkacadedgements regarding receipt
would be also in the form of an e-mail. The latteay be sent back by the debtor also via

mail or fax%

2.7.1.6. Service without proof of receipt by the debtor

198. This method of the service of documents may be oséyof the address of the
debtor is definitely knowh? According to the latter, a default judgment againdebtor
whose address is not known may not be certifieEE©°> The same also applies to
summons to a court hearing with a publication ia tificial edition Latvian Herald
provided for in Section 59 of CPt® — such order of summoning a debtor will not allow
the Latvian court to later on certify a default gnaent delivered in the case (against a
person living in Latvia) as EEO. Latvian court gyatacts correctly and does not certify
as EEO such judgments in the main proceedings afhathe debtor was notified with a
publication in the official edition Latvian Herald’ So far in six cases the issue of EEO
in Latvia was refused due to this reas¥hWhat are the receipt methods of service
without proof?
199. Personal serviceshall mean the following?®

199.1. Personal service at the debtor's personal addregsreons who are living

in the same household as the debtor or are empltdye@d (Qatural persons.

Acknowledgement of receipt must be signed by aqgmemsho has received the

193 pabst, S. Europaisches Zivilprozess- und Kollisieoht EuZPR/EulPR Kommentar. Rauscher, T.
(Hrsg.). Minchen: Sellier, 2010, S. 130 (Art. 13).

194 See Article 14 (2) of Regulation 805/2004; Aridl4 (2) of Regulation 1896/2006 and Article 13d®R)
Regulation 861/2007.

19515 March 2012 ECJ judgement in the case: C-29¢i4€er ECR [2012], p. 00000, §§ 62, 63, 64.

19 See Recital 13 of the Preamble to Regulation®BI®BY. "[..] any method of service that is basedaon
legal fiction as regards the fulfilment of thosenimum standards cannot be considered sufficientHer
certification of a judgment as EEO."

197 gee, for instance, 21 November 2011 decision afigavpils Court in case No. C12144611 [not
published]; 24 November 2011 decision of Talsi Ragl Court in case No. C36087210 [not published], 4
October 2011 decision of Ventspils Court in case G#0114410 [not published]; 10 November 2011
decision of Kurzeme Regional Court in case No. Q4@10 [not published].

198 See: 21 November 2011 decision of Daugavpils Courtase No. C12144611 [not published]; 24
November 2011 decision of Talsi Regional CourtasecNo. C36087210 [not published], 4 October 2011
decision of Ventspils Court in case No. C401144i46t [published]; 18 February 2011 decision of Riga
Regional Court in case No0.C33324809 [not publish@@] August 2010 decision of Kulgh Regional
Court in case N0.C19070309 [not published]; andAliQust 2010 decision ofidmala City Court in case
No. C17128609 [not published].

199 See Article 14 (1) (a) (b) and (c) of Regulatid@@®®004; Article 14 (1) (a) (b) and (c) of Regubati
1896/2006 and Article 13 (2) of Regulation 861/2007
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document. The respective procedure correspondedtto 56, Paragraph eight of

CPL.

199.2. In the case of aelf-employed debtor(for instance, individual merchant)

or alegal person— personal service at the debtor's business pesnua persons

who are employed by the debtor. Also in this cdmeacknowledgement of receipt
must be signed by a person who has received thentkd. This procedure more or
less corresponds to Section 56, Paragraph eigttieot.atvian CPL with the only
exception that minimum procedural standards reqineeservice of documentst
simply at the work place of the natural person,ibuhe premises of the company of
the debtor — legal or self-employed person — byisgrthe documents to any of
the employees thereof. Therefore Section 56, Pajpagsix of CPL must be taken
into account here as well.

199.3. Leaving the document in the letter-box of the delftmth natural and

legal persons), The referred to procedure doesowespond to the simple postal

dispatch referred to in Section 56, Paragraph timbe Latvian CPL. It is necessary
that a person who has left the court documentenletter-box to certify the service
with a signed document, specifying the method &i’dey and date.

200. Postal service Postal service shall mean the followif§:

200.1. Delivering a document at a post establishment ocdmpetent state
authorities, and leaving a written notice in thiteelebox of the debtor regarding
documents in the referred to establishmeihtshe respective written notice
clearly states the type of the document as a cdadument or the notice as
conducted service regarding legal consequencesyeds as the fact that time
deduction has been started in relation to the tefrhus, sent by registered
mail 2°* However, Latvian national regulatory enactmentsidoprovide for the
fact that the notice left by a post employee shauitlde also information about
the type of the document as a court document ondltiee as conducted service
regarding legal consequences, as well as the hatttime deduction has been
started in relation to the term.

200.2. Postal service without the proof specified in Adicl4 (3) of
Regulation 805/2004 if the address of the debtor the Member State of origin.
The respective procedure corresponds to ordinapyatith referred to in Section
56, Paragraph two of the Latvian CPL that, howeigenot allowed in Latvia in
the case of the issue simmons to a court hearing(see Section 56, Paragraph
one of CPL).

200 gee Article 14 (1) (d) and (e) of Regulation @U84; Article 14 (1) (d) and (e) of Regulation
1896/2006 and Article 13 (2) of Regulation 861/2007

21 See Rudevska, B., Joails, V. Deklagtas dAvesvietas princips Civilprocesa likamvai tiesim
risinajums regarding problems of dispatches sent by texgid mail. Jurista &ds, Nr. 36, 04.09.2012, p. 9.
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201. Service by electronic meansService by electronic me&ii$ without proof
means attestation by an automatic confirmationedivery, provided that the debtor has
expressly accepted this method of service in advaBection 56, Paragraph 6f the
Latvian CPL does not provide for such attestatibseovice.
202. Some common rulesln the case of gersonal service without proof of receipt,
as well as delivering the document tpast, the competent person, who has delivered the
document, must sign a document in which the follmnhas been specified:

202.1.  the method of service used,;

202.2.  the date of service; and

202.3.  where the document has been served on a persantlogimethe debtor, the

name of that person and his relation to the deéffor.

203. A summary of minimum procedural standards may h@ctied in the following

scheme®*

202 gee Article 14 (1) (f) of Regulation 805/2004+ike 14 (1) (f) of Regulation 1896/2006 and Articdl3
(2) of Regulation 861/2007.

203 gee Article 14 (3) (a) of Regulation 805/2004tiéde 14 (3) (a) of Regulation 1896/2006 and Agicl
13 (2) of Regulation 861/2007.

204 Rudevska, BArvalstu tiesu n@mumu atZanas un izpildes #tibas tendences civilligs un
komerclieis Eiropas Savigha un Higas Starptautisko prittiesbu konferene. Promocijas darbs.
Latvijas Universiite, 2012, p.169., available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf
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standards

Minimum procedural

(Regulation 805/2004)

Service of the document
instituting the
proceedings or an

+——» With proof of
receipt (Article

A 4

In person

» Postal

——»{ Electronic

Without proof of

rardint (Articla

P In person

»  postal

Electronic

cansire

Content of the
document instituting

tha nrnraadinne anr

Requirements of Article

T 16 (provision to the

debtor/defendant of due
information about the

Requirements of
Article 17 (provision to
the debtor/defendant of
due information about

Notifying summons to a court hearing
orally. Summons to a court hearing
orally in a previous court hearing on the

2.7.1.7. Minimum procedural standards and the rights of deéence of debtor

204. Minimum procedural standards referred to in Reguta805/2004 do not have
any mutualhierarchy. Thus, neither between Articles 13 and 14 (betwsswice with
proof of receipt and service without proof or rg@tginor between the service methods
referred to in these both service groups (for imsta between service methods referred to
in Article 14 (1) (b) and Article 14 (1) (c)). Irgctice the latter means that the judge may
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freely choose to issue a court document not byyapplcomplete exactitude first of all
(Article 13), but only high credibility (Article J4service method. Of course, it influences
the right of the debtor to be duly informed abdu initiation of proceedings and to
prepare for his defené€ It may be said that the Service Regulation sothisproblem
(see Recital 21 of the Preamble to Regulation 8BI2and Article 28 of the Regulation)
and therefore there are no problems and there ghmatl occur such. Nevertheless, it
should be taken into account that the Service Reigml is not a component of the
minimum procedural standards and it is more apjtgrm particular for the recognition
and enforcement procedures of a judgment, as wéllréher inspections of the service of
documents carried out therein in the Member Sthnforcement. All of the referred to
inspections are replaced in particular by minimumocpdural standards in
Regulation 805/2004. Therefore the Service Reguilatmust be applied through
minimum procedural standards not vice versa — mimmprocedural standards defined
in Regulation 805/2004 must be applied throughSberice Regulation. It is important to
understand the latter. Therefore hierarchy of thethads of minimum procedural
standardsshould be solved within the scope of Réigal 805/2004 (and not the Service
Regulation).
205. Further on the authors shall review the issue thatot clearly specified in
minimum procedural standards, thtisyeliness of the service of the court documents.
As specified already before, minimum procedurahdéads is an experimental novelty,
replacing the usual control of debtor's notificatidact in the Member State of
enforcement. In accordance with Article 34 (2) atigsels | Regulation: "Where it was
given in default of appearance, if the defendard nat served with the document which
instituted the proceedings or with an equivalerduoentin sufficient time and in such
a way as to enable him to arrange for his defenodgss the defendant failed to
commence proceedings to challenge the judgment wiveass possible for him to do so."
According to the latter:

205.1.  the debtor must be notified about the documenitinstg the proceedings

or an equivalent documeint sufficient time, and;
205.2.  the notification of the debtor must take plagecording to specific
procedureswith the purpose to ensure his rights to deféfite.

206. In the case of Brussels | Regulation, notificatadnthe defendantc@ording to
specific proceduresarises from the Service Regulation or the Haguev€wation of 15

205 Rudevska, B. Quality of Legal Regulation of MinimwProcedural Standards in European Procedures of
Enforcement of Decisions: a Critical Analysis. fhe Quality of Legal Acts and its Importance in
Contemporary Legal Spacénternational Scientific Conference 4-5 Octobed12 Riga: University of
Latvia Press, 2012, p. 630.

2% |bid.
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November 1965egarding a judicial or extrajudicial document f@ervice abroad in
civil or commercial matters’’ (see Article 26 of the Brussels | Regulation).
207. Timeliness in the service of court documents is also cruamltearms of the
notification of the debtor. Articles 13 and 14 oédrilation 805/2004 do not include an
indicated to the requirement of timeliness in temidhe service of court documents.
However, the latter does not mean that this crugi@ment must not be observed by
courts. Internal systematic interpretation of tieenms of the Regulation helps here, thus,
considering Articles 13 and 14 of Regulation 8052@ogether with Article 19 (1) (a)
(i), according to which "Further to Articles 13 18, a judgment can only be certified as
a European Enforcement Order if the debtor is ledtitunder the law of the Member
State of origin, to apply for a review of the judgm where:[..] ii)service was not
effected in sufficient timeto enable him to arrange for his defence, witranyt fault on
his part"2°®
208. The timeliness criterion so far both in jurispruderand the CJEU judicature has
been explained in particular within the contex®oficle 34 (2) of Brussels | Regulation.
However, according to the authors, this explanatan be used also in the field of
minimum procedural standards. The issue of time#ina jurisprudence is reviewed in
two situations™>®

208.1. if the debtor (defendant) has been aware of thetfat a claim has been

submitted against him (document instituting thecpealings); and
208.2. if the debtor (defendant) has not been aware offdbethat a claim has
been submitted against him (document institutirgfoceedings).

209. In the first case the debtor (defendant) may start implementing hastrto
defence starting from the moment he has becomeeagiahe fact that a claim has been
brought against hiffit’ The latter means that the term should be countexh fthe
moment the respective application has been notifeed served tot he debtor
(defendantf**

2" Hague Convention of 15 November 1965 regardingjaldor extrajudicial document for service abroad
in civil or commercial matters: International treaif the Republic of Latvia. Latvian Herald, No.,43
18.03.2009 (Convention is applied in Latvia fromidvember 1995).

208 Rudevska, BQuality of Legal Regulation of Minimum ProcedurahBdards in European Procedures
of Enforcement of Decisions: a Critical Analysis: The Quality of Legal Acts and its Importance in
Contemporary Legal Spacénternational Scientific Conference 4-5 Octobed12. Riga: University of
Latvia Press, 2012, p. 632, 633.

20% Gaudemet-Tallon, H. Compétence et exécution dgsnjents en Europe? &dition. Paris: L.G.D.J.,
2010, p. 430.

219 The same applies also to the service of summoascturt hearing — if summons has been issued to a
defendant, observing procedural norms, but it wasffected in sufficient time (for instance, allgafter

the date of the court hearing), such action ofcitn@t shall be regarded as a violation of ArticlelBof the
Convention for the Protection of Human Rights anthdamental Freedoms. See, for instance, See 6
December 2007 ECHR judgment in the case: 11724168418350/0MNikoghosyan and Melkonyan against
Armenia § 38., 39., 40.

21 See 16 June 1981 judgment of the Court of Jusfidee European Union (formerly — the Court of
Justice of the European Communities) in the cas8D&Klomps v. MichelECR [1981], p. 01593, para.
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210. In the second casdhe debtor (defendant) is prohibited from the pmkty of
defending himself, because if he has not receiMael document instituting the
proceedings, he does not know that a claim has bemrght against him. Therefore, if
the debtor (defendant) has not been notified atladl issue on notification in sufficient
time is not topicaf*?

211. The next issue is about the famw long period of time must be given to the
debtor for ensuring his defenceSo far (within the scope of Brussels | Regulatith®
evaluation of the respective issue was left to toairt of the Member State of
enforcement that, depending on the circumstanceleotase, could determine whether
the term has been sufficiefit.

212. What about minimum procedural standards? Regul&0&i2004 does not
provide information about the term "service of dmeuts in sufficient time" thereby
leaving this issue for evaluation by the Membetestd EEO origin in accordance with
lex fori. However, if the purpose of the EU legislator imnte of the introduction of
minimum procedural standards was "to ensure théigadion of the debtor regarding
proceedings initiated against him, regarding claimgarding the fact the person must
actively participate in proceedings to contestane] and consequences that come into
effect if the latter has not been done, providiogd term and method for notification that
are sufficient so that he could take care of higmge"?** the expected ternshould be
still specified. Such terms are not specified ig&ation 805/2004.

213. Therefore, according to the authors, the lengtthefperiod of time with which
the debtor should be provided with for ensuringdetence in the case of the application
of Regulation 805/2004 must be determined by thenblr State of the EEO origin,
following the criteria defined in the judicature thfe CJEU and the European Court of
Human Rights (ECHR) for the purpose of observirggrggquirements set forth in Article
6 (1) of CPHRFF. However, it is recommendable foe EU legislator to introduce
autonomously defined terms in the field of minimymocedural standards within
Regulation 805/200%"

2.7.1.8. Evaluation of non-compliance with minimum procedstandards

19; Magnus, U., Mankowski, P. Brussels | Regulatibtiinchen: Sellier, 2007, Art. 34 (2) (Francq S.),
p. 586.

412 Gaudemet-Tallon, H. Compétence et exécution dgsnjents en Europe? &dition. Paris: L.G.D.J.,
2010, p. 431, 432.

213 See 16 June 1981 judgment of the Court of Jusfidee European Union (formerly — the Court of
Justice of the European Communities) in the cas®/806Klomps v. Michel ECR [1981], p. 01593,
paragraph 3 and 5 of the judgment; 11 June 198fmedt of the Court of Justice of the European Union
(formerly — the Court of Justice of the Europeam@uunities) in the casBebaecker v. BouwmakCR
[1985], p. 01779, paragraph 1 and 2 of the judgment

214 See Recital 12 of the Preamble to RegulationBiBL.

215 See also: Rauscher, T. Die Européische Vollstregsiitel fir unbestrittene Forderungen. Miinchen:
Sellier, 2004, S.44, 45; Rauscher, T. (Hrsg.) BRéisches Zivilprozess- und Kollisionsrecht
EuZPR/EulPR Kommentar. Minchen: Sellier, 2010, ABEG-VollstrTitelVO (Pabst S.), S. 127.
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214. In accordance witlrticle 18 of Regulation 805/2004:
1. If the proceedings in the Member State of ordjoh not meet the procedural
requirements as set out in Articles 13 to 17, suah-compliance shall be cured
and a judgment may be certified as a European Eefoent Order if:
(@) the judgment has been served on the debtor omptance with the
requirements pursuant to Article 13 or Article Bfid
(b) it was possible for the debtor to challenge jinggment by means of a full
review and the debtor has been duly informed iiogether with the judgment
about the procedural requirements for such a cmgés including the name and
address of the institution with which it must bdded and, where applicable, the
time limit for so doing; and
(c) the debtor has failed to challenge the judgmientcompliance with the
relevant procedural requirements.
2. If the proceedings in the Member State of oridid not comply with the
procedural requirements as set out in Article 13 Aticle 14, such non-
compliance shall be cured if it is proved by thedwct of the debtor in the court
proceedings that he has personally received theumient to be served in
sufficient time to arrange for his defence.

215. Atrticle 18 of the Regulation provides for an evaiom of non-compliance with
minimum standards (Articles 13 to 17 of the Redaigt Thus, it means that minimum
procedural standards and their meaning in the ypaeagation stage of the case are
reduced. Roots of Article 18 of Regulation 805/200dy be traced in Article 34 (2) of
Brussels | Regulatioft® according to which "A judgment shall not be redsgd where
it was given in default of appearance — if the dedfant was not served with the
document which instituted the proceedings or witheguivalent document in sufficient
time and in such a way as to enable him to arrdmigkis defenceunless the defendant
failed to commence proceedings to challenge thgmeht when it was possible for him
to do so" As it may be observed, also in the EEO procedhe=debtor must use the
possibility of contesting a claim in the Membert8taf origin.
216. Article 18 (1) of Regulation 805/2004 provides foon-compliance with
minimum standards if the proceedings in the Mentitate of origin did not meet the
procedural requirements as set out in ArticlesolBA This includes:

216.1. service of the document instituting the proceedifgs an equivalent

document) to the debtor;
216.2. service of summons to a court hearing to the debtor

218 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Kollisionsrecht EuZPR/EulPR Kommentar.
Minchen: Sellier, 2010. Art. 18 EG-VollstrTitelV®4bst S.), S. 150.
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216.3.  service to a representative of the debtor; duefication of the debtor
regarding the claim and due notification of thetdelbegarding procedural order
required to contest a claim.

217. If a judge encounters in the process of issuing@© certificate that any of these
standards has not been observed, he may eliminefieieticies by fulfilling the
requirements defined in Article 18 (1) (a) (b) betRegulation, thus: a) thedgment
has been served on the debtor in compliance withiguirements pursuant to Article 13
or Article 14;and (b) it was possible for the debtor to challengejtitgment by means
of a full review and the debtor has been duly imfed in or together with the judgment
about the procedural requirements for such a aigdleincluding the name and address
of the institution with which it must be lodged amhere applicable, the time limit for so
doing (or possibilities to ask for renewal thereof)

218. After these documents (judgment) have been sehetdebtor in accordance with
any of the methods referred to in Articles 13 addof the Regulation, the court must
wait for the action of the debtor — whether he wiflallenge or will not challenge the
judgment. Only if the debtor does not contest thdgment, the lack of minimum
procedural standards shall be regarded as prevantethe judgment may be certified as
EEO, issuing the form referred to in Appendix | Regulation 805/2004. Particular
attention must be paid when completing paragraghs tb 13.4 of the form. Thus, all
three preconditions referred to in Article 18 (1}lee Regulation must be complied with.
219. ltis important to accent that with the tetomallenge the judgment by means of

a full review" used in Article 18 (1) (b) of Regulation 805/2004lyothose methods of
challenging must be understood in which the claraing reviewed once again as to the
substance of the matt&r. In Latvia this will be challenge according to t@cedures of
an appeal. Challenge according to the proceduresas$ation shall be regarded as
"challenge of a judgment by means of full revieWttention must be drawn also to the
Latvian text of Regulation 805/2004 which does patcisely specify the essence of
challenge of a judgment by means of full reviewerefd to in Article 18 (1) (b). Other
EU languages referring to the mentioned legal nordicate to "full review" of the
judgment (English —full review, German —uneingeschrankte Uberpriifung§rench —
réexamen complet

220. Article 18 (1) of Regulation 805/2004 shall be apgble only if during the
proceedings minimum procedural standards proviaedrf Articles 13 and 14 of the
Regulation (not any more in Articles 16 and 17)éawot been fulfilled in the Member
State of origin. Standards defined in Articles 18l 44 of the Regulation apply on the
document instituting the proceedings (or an egemaldocument) or the service of
summons to a court hearing to the debtor. Therlatieans that Article 18 (2) of the
Regulation may prevent only deficiencies of geeviceof documents (not the content).

27 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Kollisionsrecht EuZPR/EulPR Kommentar.

Minchen: Sellier, 2010. Art. 18 EG-VollstrTitelV®4bst S.), S. 151.
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In this case the service of documents (that didcnatorm to minimum standards) to the
debtor is not being regarded as an obstacle foisthee of EEO if based on his behaviour
during the proceedings it could be observed thapdrsonally and in a sufficient time
had received the relevant documents to be abletaegdy for his defence. The latter
means that the judge must view the matters madierialinutes of the court hearing,
applications submitted and requests made by théodednd must assess whether the
behaviour of the debtor complied with the situatgpecified in Article 18 (2) of the
Regulation. If yes, a judgment delivered as a tesfusuch proceedings may be certified
as EEO.

221. Latvian courts in their practice try to eliminateracompliance with minimum
standards. For instance: 1) 18 February 2011 RagioRal Court judgmert? in which
the judge applied Article 18 (1) (1) and (b) of Rkgion 805/2004 by sending a
judgment to the debtor to the address specifigtienapplication of the claim. However,
later on the judgment was sent back to the coumasserved (with a notice of the
Latvian Post "storage period has ended"); 2) 20uAu@010 Kul@ga Regional Court
judgment®® in which the judge applied Article 18 of the Regjidn together and sent
the judgment to the debtor that was not receivetibyafter all — the post returned the
dispatch with a note that the addressee was ab8)ad;June 2010udmala City Court
judgment® in which the judge applied Article 18 of the Regfion and sent the
judgment to the debtor that later on was receivatklat the court as not served with a
note "the addressee does not live in the spedifiehless”.

222. Based on the referred to Latvian court examplematy be observed that in
situations in which it was not possible to fulfiimimum procedural standards due to the
reason that the debtor was not encountered inpibafeed address, it is quite senseless to
later on send also the court judgment to the saddesas that was returned at the court as
not served.

2.7.1.9. Minimum standards for review in exceptional cases

223. In accordance witlrticle 19 of Regulation 805/2004:
1. Further to Articles 13 to 18, a judgment canyohk certified as a European
Enforcement Order if the debtor is entitled, unttex law of the Member State of
origin, to apply for a review of the judgment whefa) (i) the document
instituting the proceedings or an equivalent docotr@, where applicable, the
summons to a court hearing, was served by oneeofribthods provided for in
Article 14; and (ii) service was not effected irffeient time to enable him to

218 5ee 18 February 2011 Riga Regional Court judgrimetivil case No. C33324809 [not published].
219 20 August 2010 Kulija Regional Court judgment in civil case No. C1RI®[not published].
220 7 June 2010umala Regional Court judgment in civil case No. C42908 [not published].
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arrange for his defence, without any fault on hatpor (b) the debtor was
prevented from objecting to the claim by reasorfoste majeure, or due to
extraordinary circumstances without any fault oa part, provided in either case
that he acts promptly.

2. This Article is without prejudice to the poshipifor Member States to grant
access to a review of the judgment under more geiseconditions than those
mentioned in paragraph 1.

224. So far Article 19 of the Regulation has not begpliad in Latvian courts.

225. Atrticle 19 of Regulation 805/2004 provides far review of the judgment
procedure. A similar situation is described also in RegulatiB96/2006 (see Article 20)
and Regulation 861/2007 (see Article 18). The natesf such procedure is explained
by the fact that irrespective of the observancenofimum procedural standards, there
may occur situations in which the debtor (withoist fault) receives the court documents
addressed to him with a delay and therefore is lentb properly get ready for his
defencé?! In particular for such case Atrticle 19 of the Riagjon provides for something
similar as a "red stop button" — a review of thégment — that enables eliminating the
injustice against the debtor and to cancel the E&dficate for such judgment.

226. Article 19 of the Regulation clearly shows that theiew procedurapplies only

to judgements but not court settlements or authentic instrumésee also Article 24 (3)
and Article 25 (3) of the Regulation).

227. The first sentence of Article 19 (1) of RegulatB®b/2004 to some extent is
peculiarly constructed, because: 1) contrary to uRdmn 1896/2006 and
Regulation 805/2004, a review of a judgment (thas Hbeen approved as EEO) is
explained as one of minimum procedural standardst(es specified in Chapter Il of
Regulation 805/2004); 2) it abstractly determiniest ta judgment may be certified as
EEO only if "the debtor is entitled, under the laisthe Member State of origin, to apply
for a review of the judgment [..]". The latter meathat the national regulatory
enactments of the Member State of origin must shelprocedural order that provides for
the review of a judgment as such (see also Ar860l€1) (a) of the Regulation, according
to which there should be such order in the MembateS). In Latvia the procedures for
the review of a judgment has been defined in Chapded of CPL "Re-adjudicating
Matters in Connection with Review of Adjudication Cases Provided for in Legal
Norms of the European Union" and the latter mehasih Latvia from the point of view
of Article 19 of the Regulation, Latvian court judgnts may be approved as EEO
commonly

22! Rauscher, T. (Hrsg.). Européaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen: Sellier, 2010, Art. 19 EG-VollstrTitelV®4bst S.), S. 156.
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228. Who and where is entitled to request the review dEEO? Only thedebtor is
entitled to submit an application regarding theieevof EEO (see Article 19 (1) of
Regulation 805/2004; Section 48§%aragraph one of CPL).
229. Such application may be submitted by the debtmotat immediately as soon as
the conditions described in Article 19 of Regulat&05/2004 are found out. The
Regulation does not provide for a specific term, thhe 45 day term defined in Section
485%, Paragraph two of the Latvian CPL should be tdkemaccount, counting from the
moment when conditions on the review of a judgnmotided for in Article 19 (1) of
Regulation 805/2004 are found out.
230. The debtor may submit an application regarding teeiew of a judgment
delivered by a Latvian court (that has been cediias EEO) to the competent court of
Latvia. In accordance with Section 48%aragraph one, Clause 1 of the Latvian CPL, an
application shall be submitted:
230.1. regarding the review of a judgment or a decisionaotlistrict (city)
court — to the regional court concerned;
230.2. regarding the review of a judgment or a decisioma oégional court — to
the Civil Matters Court Panel of the Supreme Court;
230.3. regarding the review of a judgment or a decisiothef Court Panel — to
the Senate Civil Cases Department of the Supreniet.Co
231. As already stated, an application on review in laatwust be submitted to the
competent court within a time period of 45 daysrisig from the day when the
conditions of review referred to in Article 19 (&) Regulation 805/2004 are found out
(See Section 485.Paragraph two of CPL). However, lapsed cases imigaken into
account here as well, thus, 10 years (See SecBibh #aragraph three and Section 546,
Paragraph one of CPL).
232. In accordance with Article 30 (1) (a) of Regulat®®5/2004, the Member States
shall notify the Commission of the procedures &atification and withdrawal referred to
in Article 10(2) and for review referred to in Astie 19 (1).
233. Notifications of Member States regarding review preedures®?

No. EU Member Review procedure
State
1. Belgium In accordance with Article 1047 of the Civil Proceel Code of Belgium ang

further Articles, each default judgment means thatparty that has not
been present in the proceedings may submit ancapipln regarding the
stay of the judgment irrespective of the reasorebsence.

In addition to this general provision, under spkci@umstances a judgment
may be also challenged as defined in Article 11f3B® Civil Procedure
Code of Belgium. The respective procedure in thasten has been
determined in Article 1132 and further Articlegww.just.fgov.bé.

222

See:http://ec.europa.eu/justice_home/judicialatlasfiitihl/rc_eeo_communications_Iv_Iv.htm#rc_eeo_co
mmunications2
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2. Bulgaria Substantiation for the review of a default judgmienéxceptional cases has
been described in Article 240 (1) of the Civil Pedare Code.

3. Czech Republic | Regional courts of Czech Republic are acting iroetance with Article 58
and Articles 201-243 of the Law No. 99/1963 ColiiCProcedure Law)
with amendments.

4. Germany In conformity with the civil procedure norms of Gmany, the debtof
usually — not only in exceptional cases referredintoArticle 19 (1) of
Regulation 805/2004 — has the right to demand #wew of a judgmen
adopted if the debtor has not challenged the ctaim default judgment (se
Article 19 (2) of Regulation 805/2004).

a) Default judgments and enforcement orders.

In accordance with Paragraph 338 of ZPO, a debtay mubmit an
application to cancel a default judgment. The s#gal protection means
exists in respect of forced enforcement order liaat been issued according
to the procedures of a warning (see Paragraph Y@&PO, viewing it in
relation to Paragraph 338 of ZPO). An objectiomyipressed by submittin
an application regarding the objection to the cowftich reviews the case.
The term of the application regarding the objeci®two weeks. This is an
emergency term defined by the law and it is catedldrom the moment of
delivering a judgment. If the application is persilide, proceedings returmn
to normal stage as it was before the adoption alefault judgment
Permissibility of the application is not influenceg reasons due to whig
the debtor has not challenged the claim or haamied at the court.
If in the cases referred to in Article 19 (1) (d)Regulation 805/2004 ng
only the document instituting the proceedings oequivalent document g
summons to a court hearing was not served propbty,there are als
drawbacks in relation to the delivery of the judgmdor instance, due t
the reason that in both cases they were deliveresich address in whic
the debtor is no longer residing, the followingukegion shall be in force: i
it is not possible to prove that a default judgmentin enforcement orde
has been duly served, or the service is not inefobecause significar
provisions regulating the service have been brehchéwo-week period fof
the submission of the application starts only frdtma moment when th
debtor has actually received the default judgmenemforcement order.
Furthermore, the debtor still is entitled to subaritapplication to cancel the
judgment.
In cases referred to in Article 19 (1) (b) of Regidn 805/2004, thus, the
debtor was prevented from objecting to the claim regson of force
majeure, or due to extraordinary circumstancesowitlany fault on his part,
the following regulation shall be in force: if tldstacle has been prevented
in sufficient time before the end of the term fdwe tsubmission of the
application, the debtor may use the common meanthefrights of the
defence, thus, to submit an application (see Iiifdhe debtor, for instance,
was unable to arrive at the court due to a roafficraccident, normally,
within a time period of two weeks from the momehttee delivery of the
judgment, he would be able to submit an applicagibher by himself or by
authorising a representative to do it on his beh#lfthe obstacle stil
remains after the term for the submission of theliegtion has ended,

9
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Paragraph 233 of ZPO provides for a possibility tfee debtor to submit

claim to return the proceedings in the previougestalhis provision doe
not confine itself to force majeure cases and alldle party to submit

claim to return the proceedings in the previougyestalways when h
without any fault on his part was unable to obseaug of the emergenc
terms (or other special terms) specified in the. |lAw application to retur
the proceedings in the previous stage must be stdzhwithin a time perio
of two weeks, counting the term from the day whbae bbstacle wa
prevented. The application may no longer be subkmitt more than on
year has passed since the end of the delayed fEhm.application i

reviewed by such court in whose jurisdiction ittésdecide also about the
application to cancel the judgment (thus, the gauhich reviews the case)
that must be also submitted within a time periotivaf weeks.

If the debtor has submitted a permissible applicato cancel the judgment,
but does not arrive at the court hearing, he ngdoiis allowed to challeng
the default judgment by which his application haserp declined (se
Paragraph 345 of ZPO). However, the debtor hagdiniights to submit

judicial review. In accordance with Paragraph 524qf ZPO, he may bas
his judicial review on the fact that his absencéhi@ court hearing did ng
occur due to his negligence. General judicial revipermissibility
limitations (see Paragraph 511 (2) of ZPO) areappiied. A judicial review
is submitted in the form of a judicial review apmgliion to the appeal court.
The term for the submission of a judicial reviewoise month; this is an
emergency term defined by the law that is countedhfthe day when a full
judgment has been issued, but not later than fivenths after the
announcement of the judgment. Due to the reasdnath@&mergency tern
has been defined in the law, the debtor may suamapplication to return
the proceedings in the previous stage in accordaitteParagraph 233 g
ZPO if the debtor has missed the judicial reviemmtavithout any fault on
his part (see Ibid).

b) Judgments in accordance with the materialsg#llproceedings
If the debtor does not arrive to oral hearing amal ¢ourt does not adopt|a
default judgment, but upon the request of the toedidopts a judgment in
accordance with the materials of legal proceedifffygs comparison:
Paragraph 331 (2) of ZPO), the judgment may belemgéd. In accordanc
with Paragraph 511 of ZPO, a judicial review ismissible if the sum of the
claim exceeds EUR 600 or if the court of first arste allows judicia
review of the judgment due to especially importa#sons (Paragraph 511
(4) of ZPO). The aforementioned description mustaken into account in
respect to the requirements of the form for thecjatireview and the rights
to request the return of the proceedings to theipus stage.

—~ (D

=

=2

D

5. Estonia Under the circumstances referred to in Article 19 ¢f the Regulation ir
Estonia it is possible to submit applications nefer to Article 203 of the
Code of Civil Procedure or to submit an applicatioegarding the
elimination of a legal error in accordance withiélg 372 and Article 373
of the Code of Civil Procedure.

6. Greece In cases when a debtor does not attend the coaringedue to belated
summons or force majeure circumstances, for instanmaffectable
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extraordinary circumstances, the review proceddirthe judgment that ha;
been certified as the European Enforcement Ordesésl by the court o
origin in which the judgment has been announcedthter words, the appe
procedure for judgments adopted in absence in daooe with the Code @
Civil Procedure (Article 495 and Article 501, as lwas subsequen
Articles).

EEE . B

7. Spain

Review of a judgment in extraordinary circumstandefined in Article 19
of Regulation 805/2004 may be conducted upon aesqf the person wh
does not fulfil the obligations by annulling thedgment (Article 501 of the
Civil Procedure Act, Law 1/2000 of 7 January 2000).

O

8. France

The review procedure as defined by Article 19 isiraple procedure tha
applies to the judgments of such court that hasidshe initial enforcemen
order.

==

9. Ireland

Provision 11 of Order No. 13 of ttf&preme Courtsdetermine that "When
the final judgment has come into force in accoréanith any of the
provisions of the referred to order, the courit donsiders it necessary, ha
legal rights to change or postpone such judgmé&nt'thermore, Provision
14 of Order No. 27 of the Supreme Courts states'fite court may
postpone any default judgment in accordance withdider or any of these
provisions due to costs or other reasons".

Order No. 30 of thi&Regional Court determines that "Any of the parties
against whom a default judgment has been takenodalsence or absence
of the defender may file a claim to change or pas¢pthe judgment.”
Further on in the text the judgment determines'thgudge may ...change
or postpone the referred to judgment".

Provision 3 of Order No. 45 of theegional Court determines that "The
party against whom a judgment has been taken nopyest the issue of an
order that changes or postpones the referred tnjedt". Further on in the
text the order states that "The court may issuefoise to issue the request
to change or postpone the referred to judgment...".

\"2)

10. Italy

Simple and extraordinary review measures defindthlian laws
correspond to the review procedure specified inchertl9 (1) of the
Regulation,

11. Cyprus

[Not indicated yét

12. Latvia

In relation to the introduction of Article 19 (1)f ahe Regulation, ng
additional provisions in the national regulatoryaetments were developg
in Latvia, because provisions of the Civil Proceduaw correspond to it i
Latvia.

"Section 51. Renewal of Procedural Time Periods

(1) Upon the application of a participant in thett®eg the court shall rene
procedural time periods regarding which there hasnbdefault, if the
reasons for default are found justified.
(2) In renewing a time period regarding which thbes been default, th
court shall at the same time allow the delayed gulacal action to be carrie
out.

Section 52. Extension of Procedural Time Periods

The time periods determined by a court or a judgey be extende

o)

pursuant to an application by a participant inniedter.
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Section 53. Procedures regarding Extension and vrdnef Procedural
Time Periods

An application regarding extension of a time peraydrenewal of delayed
time period shall be submitted to the court whée delayed action had to
be carried out. The latter is being decided abwrtchearing by previously
notifying the participant to the matter regardimg time and place of the
court hearing. Absence of these persons is notbatacle for the court to
take a decision.

(2) An application regarding renewal of a procetitirae period shall be
accompanied by documents required for the carrguigof the procedural
action, and the grounds for renewal of the timeqaer
(3) A time period specified by a judge may be edtszhby a judge sitting
alone.

(4) An ancillary complaint may be submitted regagda refusal by a cou
or a judge to extend or renew a time pefivdFalse information!!!]

—

13. Lithuania We provide text of the respective law of the Remuldf Lithuania,
according to which Regulation (EC) No 805/2004 &ie tEuropean
Parliament and of the Council of 21 April 2004 d¢ieg a Europear
Enforcement Order for uncontested claims (OffiGalzette No 58 of 7 Ma
2005) (further in the text: "law") and Code of CQiWrocedure of thg
Republic of Lithuania (Official Gazette No 36-1340 6 April 2002)
(further in the text: "Code").

A judgment delivered in the absence of the defehdahich is based on a
substantiated request of a person who is not présetie review of the
matter and that has been submitted within a timogef 20 days from the
moment a default judgment has been made, may leares (in accordanc
with Article 78 of the Code, this 20 day period ni@y prolonged to persorn
who have not observed the referred to term duee@msans that ar
acknowledged by the court as convincing). Afterefptof the application
the court sends it together with appendix copiesht® parties and third
persons involved in the matter, and informs that ithvolved parties ar
being requested and third parties are entitled tdomst written
considerations within a time period of fourteen glajhe court reviews thg
application on written procedures within a time ipérof fourteen days)
counting from the end of the submission term ofsiderations. If after the
review of the application the court establishes tha involved party has ng
participated in the court hearing due to substtediaeasons about the

D

D »n

11%

—

223 As it may be observed, this information provided byl atvia is false and should be replaced with
information regarding Chapter 60.> of the Latvian CPL! See also the abstract of the draft law
No. 15/Lp10 "Amendments to the Civil Procedure Lawi' Paragraph 2 of which it has been specified:
"The possibility on the renewal of procedural tirperiods provided for in CPL (Section 51 of CPL)
significantly differs from the judgment review pexture provided for in Regulation 805/2004, Regatati
1896/2006 and Regulation 861/2007. The main diffegelies in the fact that in the case of time mkrio
renewal, judgment appeal and review of the judgraéotssation or appeal court is allowed. Meanwhile
case of recognising the review of a judgment astamtiated, the contested decision in accordantie wi
Article 20 (3) of Regulation 1896/2006, as well Agicle 18 (2) of Regulation 861/2007 must become
invalid. Such procedural consequences are closéhtpter 59 of CPL (Section 482, Paragraph two of
CPL), not the consequences of the renewal of proedtime periods.” Abstract available here:
http://titania.saeima.lv/LIVS10/SaeimallVS10.nsflwdl?OpenView&Count=30
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occurrence of which it was not possible to inforine tcourt in sufficien
time, and the application applies to a testimongt timight influenc
lawfulness of the default judgment, the court riscttie default judgment
and reviews the matter repeatedly.

If the matter is being reviewed in accordance witle documentar
procedure (Chapter XXII of the Code), the court ti@sright to, in case of
convincing reasons, prolong the time period grandeithe defendant for th
submission of objections in accordance with Artié89 (5) of the Code,
well as in cases if the matter is being reviewedadtordance with th
provisions of Chapter XXIII of the Code (speciahfieres for cases relating
to the issue of a court judgment) in case therecarwincing reasons, the
court may prolong the time period for the submissif objections in
respect of a claim of the creditor in conformityttwiArticle 439 (2) of th
Code.

Article 287 of the Code:

"1. The party which does not participate in a cdwearing has the right t
submit an application regarding the review of aad#fjudgment at a cour
which has made the default judgment, within a tpeeod of 20 days fro
the day the judgment has been adopted.

2. The following shall be specified in such appiica:
1) court in which the judgment has been made;

2) applicant;

3) circumstances due to which the applicant haseeh present at the court
hearing and has not informed the court regardingvioeing reasons fof
absence at the specified day of the court heammuiding proof of such

circumstances;

4) circumstances that may influence the lawfulreess effectiveness of the
judgment and proof of the referred to circumstances

5) more detailed information regarding the clainthaf applicant;
6) certifying documents attached to the applicataord
7) signature of the applicant and date the apjdicdtas been drawn up.

3. The amount of applications and copies of apmasdsubmitted to th
court shall correspond to the parties and thiré@es involved in the matter.

D

4. Errors in the application shall be eliminated aoccordance with th
procedures for the elimination of errors in claims.

D

5. If judicial reviews and application regardingetheview of a default
judgment are submitted in relation to the same enatthe applicatiorn
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regarding default judgment and any court decisioamsrespect of the
respective judgment shall be reviewed the first."

Article 430 (5) of the Code:

"If objections have been submitted after the tefrw@nty days or they d
not conform to Paragraph 1 of the Article, the talmall refuse to accey
them." A separate appeal may be submitted regarsliic court order ir
which it has been refused to review objectiongh# defendant does n
observe time limits due to convincing reasons,dhért may, upon reques
prolong the submission term.

Article 439 (2) of the Code:

Objections of a debtor in respect of a claim ofdheditor shall be submitte
in written form within 20 days from the moment ttiebtor has received
notice regarding the court order. Objections cquesl to the geners
content and procedure document requirements, efoefite requirement t
specify reasons. If due to convincing circumstanties debtor submit
objections after the time period specified in theicde, upon the request ¢
the debtor the court may prolong the time period $mbmission of
objections. A separate appeal may be submitteddagasuch court orde,

in which it has been refused to review the objectiobmitted by the debtor.

Article 78 (1) of the Code:

"The time period may be prolonged for persons wheehnot observed th
time period for submission defined by the law otedeined by court due t
reasons that are regarded by court as convincing."

—

Dt

()

14.

Luxembourg

Judgment review procedure in accordance with Axtid9 (1) of the
Regulation is being implemented in conformity witte provisions of the
New Civil Procedure Code in respect of appeal ptaoes of civil and
commercial matters.

15.

Hungary

Review of judgments on certification of the Europ&nforcement Orders i
regulated by Chapter VIII of 1952 IIl Law of theM@iProcedure Code.

16.

Malta

Review measures have been described in Article 1)9 gnd they are
resolved by the Civil Court (First Hall) of Malta.

17.

The
Netherlands

Review of a decision regarding uncontested claimsaécordance with
Article 19 of the Regulation may be applied in confity with Article 8 of
the European Enforcement Order Implementing Actn laccordance with
Article 8 (3) the order on review must be demandydmeans of an
application, Article 261 and subsequent Articles tbé Code of Civil
Procedure shall be applicable.

Article 8 of the European Enforcement Order Implementing Act

1. In respect of decisions on uncontested claimah@h the referred tg
Regulation applies, the creditor may request thetcovhich has delivere
the order, to review the matter as specified inchat19 (1) (a ) and (b) o
the Regulation.

2. If the application on review applies to a judgmé must be submitted &

an application of judicial review in accordancehnitrticle 146 of the Code

of Civil Procedure.
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3. If the application on review applies to the aledecision, it must be
drawn up as a simple submission.

4. Applications must be submitted:

a) within a time period of four weeks after theification of the decision tg
the debtor in cases that cover the criteria defineéirticle 19 (1) (a) of the
Regulation;

b) within a time period of four weeks as soon aifying circumstances no
longer exist in cases that cover the criteria defim Article 19 (1) (b) of the
Regulation applies;

18. Austria If corresponding documents are dully issued: anliegion regarding the
renewal of the previous conditigithe time period for the submission of the
application on appeal of the sustained claim hanbaissed or the court
hearing of the review of the case has not beendtt

If the documents have not been dully issued: adiGgiipn regarding the
issue of a decision anefif the decision has been adopted in a singleestag
procedure as a payment order or an order to ppyoaissory note), appeal
of the decision(in case of default judgments), contest of a degigin
respect of default decisions).

19. Poland Review procedure: exemption from the submissioapyfeals in accordange
with Articles 168-172 of the Code of Civil Procedur

"Article 168 (1). If any of the parties without the fault of theiwvio have not
managed to submit the application within the spediperiod of time, the
court shall prolong the submission term. The caway adopt the decision at
a closed court hearing.
§ 2. The exemption is not intended if unfavourgiriecedural consequences
are caused to any of the parties in the delayedger

Article 169 (1). A letter with an application regarding exemptioralstoe
submitted to court where the matter had to be vest submitting it within
a week after the circumstances that caused nomabg= of terms are np
longer in force.

Article 169 (2). Reasons for application must be substantiateldeitetter.
Article 169 (3). The party must act after the submission of thdiegupn.
Article 169 (4). After a year has passed after the end of the temm,
exemption may be permissible only in extraordin@rgumstances.
Section 172 An application sent to the court regarding exempfiom the
defined term does not yet provide for the commeraenof review or
enforcement of a judgment. However, taking intoocaiet the circumstances,
the court may suspend proceedings or enforcemethieojudgment. The
court may adopt the decision at a closed courtitgalf the application has
been accepted, the court my review the matter inetedgl."

20. Portugal Review procedure referred to in Article 19 (1) ¢dthe Regulation has been
incorporated in Article 771 (e) of the Code of CRiocedure.
Review procedure referred to in Article 19 (1) ¢hxhe Regulation has been
incorporated in Article 146 of the Code of Civildeedure.

21. Romania In accordance with the regulatory enactments of &wan reviev
procedures referred to in Article 19 (1) of the Ragon are review i
normal procedure and extraordinary review.
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22.

Slovakia

In conformity with Article 19 (1) (a) of the Regtilan, courts of Slovakia
are entitled to verify judgments in accordance witticles 201-243 (j) of
the Code of Civil Procedure. Therefore in confoymitith Article 19 (1) (a)
of the Regulation, courts of Slovakia are entittedverify judgments in
accordance with Article 58 of the Code of Civil Bedure (exemption from
time period limitation).

23.

Slovenia

In Slovenia — review of a judgment in accordancthwiirticles 394-405 of
the Code of Civil Procedure Lavol§nova postopka pelenih 394 - 405
Zakona o pravdnem postopku

24.

Finland

In accordance with Article 12 (1) of the Regulationinimum standards
referred to in Chapter Ill are applicable also &dadlt decisions made in
conformity with Article 3 (1) (b) and (c). In acaance with Article 12 (2)
Chapter 11l shall be applicable if a default judgmevas announced in the
appeal court.
If a default judgment has been made in circumstrnbat conform tq
Article 3 (1) (b) and (c), in definite circumstascine debtor has the right to
demand the review of a judgment in accordance mititle 19 (1) to certify
the judgment as the European Enforcement OrderFiidand due to
passiveness of the debtor a default judgment wagtad at a regional court.
In accordance with Section 12 (15) of the Code ofilProcedure, the
debtor has the right to demand a repeated revigleofatter within a time
period of 30 days from the day a certificationtd fjudgment was received
In order to apply the referred to provision, itnist important whether th
debtor is aware of the default judgment. Limitatminthe thirty-day period
does not come into force until the moment when faudejudgment hag
been issued to the debtor. Therefore the refeorguidvision is broader than
the minimum standard referred to in Article 19.tharmore, in Chapter 3L
of the Code of Civil Procedure types of extraordinappeal are possible {o
default judgments, including Paragraph 1 — claimattlis based on a
procedural error and Section 7 — application onugment that is based on
a significant error. Besides, types of extraordinappeal referred to in
Section 17, Chapter 31 of the Code of Civil Procedare available tg
restore the term.

11

25.

Sweden

An application for review may be submitted accogdia the procedures of
an appeal in accordance with Chapter 50, Sectioftthe Code of Judicial
Procedure as an application for the review of tlaten anew in accordange
with Chapter 44, Section 9 of the Code of Judidtabcedure, as ah
application for the review of the matter anew is@dance with Chapter 59
Section 1 of the Act (1990:746) on payment orderd assistance (Article
19 of the Regulation on uncontested claims of Eeaop Enforcement
Orders).

"Chapter 50, Section 1 of the Code of Judicial Proedure
A party desiring to appeal from a district coudigement in a civil case shall
do so in writing. The appeal paper shall be dedideto the district court. If
shall have been received by the court within threeeks from the
pronouncement of the judgment.

Chapter 44, Section 9 of the Code of Judicial Prodere
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A party against whom a judgment by default has #ared may apply fo
reopening of the case at the court in which thénowvas instituted within
one month from the date on which the judgment veasesl upon him. I
reopening is not applied for, the judgment mayb®attacked to the extent
that it is against the party in default.

An application for reopening shall be submittedwriting. If the default
judgment was entered during the preparation, thgliGgiion ought to
contain everything necessary to complete the patiparby the applicant.
Chapter 58, Section 11 of the Code of Judicial Predure

If a person has missed the time applicable to dppgainst a judgment g
decision or for reopening or reinstatement, anteifhad legal excuse, an
application by him the expired time may be restored
Chapter 59, Section 1 of the Code of Judicial Prodere
A judgment that has entered into final force shwil set aside for grav
procedural errors on appeal by the person whosa tights the judgment
concerns:
1. if the case was entertained although a procédupediment existed that
a superior court is obliged to notice on its owlitian,
2. if the judgment was given against someone wha wat properly|
summoned nor did appear in the case, or if thetgigha person who was
not a party to the action are adversely affectethbyjudgment,
3. if the judgment is so vague or incomplete that ¢ourt's adjudication o
the merits cannot be ascertained therefrom, or
4. if another grave procedural error occurred exdburse of the proceedings
that can be assumed to have affected the outcoihe chse.

An appeal for relief for a grave procedural errorquant to paragraph
clause 4, founded on a circumstance not previomsigked to in the cas
shall be dismissed unless the appellant shows plelzuse that he was
unable to invoke the circumstance in the proceedimgotherwise had a
valid excuse for failing to do so.

Section 52 of Act (1990:746) on payment orders arabsistance

=

[¢)

=)

=

D

If the defendant is not satisfied with the judgminthe matter regarding
payment order or common assistance, he may regesitration of lega
proceedings."

)

26.

United
Kingdom

England and Wales
Rules of the courts of England and Wales drafteddcordance with 199y
Civil Procedure Act will be used for the implemeida of the referred tg
Regulation. The referred to court rules are knowrCavil Procedure Rule
and have been and have been adopted in accordaititeswbordinate
regulatory enactment.
Article 19 (1) envisages that the debtor must htinee right to submit ar
appeal for the review of a judgment in circumstangéhen he has ng
received the document instituting the proceedirgseowas prevented from
objecting to the claim without any fault on his fpar
In accordance with Part 13 of the Civil ProceduragleR, the debtor is
allowed to request the review of a judgment if st provided for by
circumstances referred to in Article 19. The lattefines the procedures for

Uy

—
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the preparation of an application for the postpozi@mor change of a
judgment. A judgment without the presence of a nidé@t may be obtained
if the guilty party has not approved the receipswinmons and/or advocacy.
In accordance with Part 13 of the Civil ProceduragleR, the debtor is
allowed to request the review of a judgment if st provided for by
circumstances referred to in Article 19. The lattefines the procedures for
the preparation of an application for the postpoz@mor change of a
judgment.

Full version of Part 13 is available at:
http://www.dca.gov.uk/civil/procrules_fin/contergafts/part13.htm

There are no definite requirements for the preparatf an application fo
the postponement or change of a judgment. UsualpliGants use Form
N244

(http://www.hmcourts-service.gov.uk/courtfinder/f@m244 _eng.pdf The
requested procedure must be specified in the ajglit and the request to
postpone or change the judgment must be explaif@djnstance, the
applicant has not duly received the procedure dgegmm to prepare fo
defence. Review of the application provides forepeated review of th
judgment.

Scotland

It is anticipated that court rules existing in Saot both at the court of firs
instance (Sheriff Court) and supreme civil courb@ of Session) shall be
applied to introduce the Regulation together witlhecessary adjustments
The respective rules of the court of first instar(@&heriff Court) and
supreme civil court (Court of Session) have beempited further on. Full
version of the rules and respective forms is abbdla here:
www.scotcourts.gov.uk

D

—

Rules of the court of first instance (Sheriff Cour}
Small claims

Small Claims Rules of 2000 regulate procedures aiters in which the
amount of the claim does not exceed GBP 750.

Review of a judgment:
There exist three types of reviews — withdrawalaodlecision, appeal and
request to change etc. a judgment.

In accordance with 21.10 rule, any of the partiesy mequest to change
cancel or cease a judgment, or suspend the enfergeai a judgment
shortly mentioning the reasons for the applicabieforehand.

In accordance with 22.1 rule, any of the partiey mabmit an application
regarding recalling of a judgment by submitting tpowl of form No. 20,
explaining the absence of the party and mentiottiegffered defence.

In accordance with 23.1 rule, a party may submitppeal on the basis of
form No. 21 to the sheriff principal not later thad days after the final
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judgment, which includes a claim regarding the tse of the matter and
legal basis for the appeal.

In accordance with 23.4 rule, an application remgeyda permit on the
postponement of a judgment in respect of the repaymperiod or any othe
related order, specifying the legal basis of theeah may be submitted by
using form No. 22. If a permit for the postponemefitenforcement is
granted, the application shall be submitted bygigimm No. 23.

-

Full version of the rules is available on the hoawn section of the court of
first instance (Sheriff Court) www.scotcourts.gov.uyk
www.scotcourts.gov.uk/sheriff/small_claims/index.and section provided
for in the law on small claims (Act of Sederuntpris are available in ne
chapter.

—

Simplified procedure

Simplified Procedure Rules of 2000 regulate proceslin matters in which
the amount of the claim is within the limits of GBBO and GBP 1500.

Review of a judgment:

o

There exist three types of reviews — withdrawakaodlecision, appeal an
request to change etc. a judgment. Furthermoreethee special riles for 3
appeal in respect of the enforcement of a judgroemepayment of means.

]

In accordance with 24.1 rule, any of the partiey mabmit an application
regarding recalling of a judgment by submitting tpoml of form No. 30,
explaining the absence of the party and mentiottiegffered defence.

In accordance with 25.1 rule, a party may submiappeal on the basis of
form No. 31 to the sheriff principal not later thad days after making th
final judgment, which includes a claim regarding gubstance of the matter
and legal basis for the appeal.

[¢)

In accordance with 25.4 rule, an application remgeyda permit on the
postponement of a judgment in respect of the repaymperiod or any othe
related order to be executed by using form No.r32where the legal bas
of the appeal must be specified. If a permit foe thostponement o
enforcement is granted, the application shall berstted by using form
No. 33.

- 0 -

Full version of the rules is available on the hoagsn section of the court of
first instance (Sheriff Court) Www.scotcourts.gov.uyk
www.scotcourts.gov.uk/sheriff/summary_cause/indgx.a and  section
provided for in the law on small claims (Act of ®ednt). Forms are
available in next chapter.
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Normal procedure

Normal Procedure Rules of 1993 regulate proceduarssmtters in which the
amount of the claim exceeds GBP 1500.

Review of a judgment:

There exist two types of appeal methods at shpriffcipal and Court o
Session, as well as reponding procedure.

In accordance with 8.1 rule, the defendant may sulam application
regarding recalling of a judgment by submitting eponding note
explaining the absence of the party and mentioniwe offered defence.
Such application does not require a specific fohmyever, usually it ig
completed in Initial Writ style (form G1). If consehas been received
further on the procedure is organised as if theemdnt would have
submitted a report on the intention of defencecti8e 93 of the 1907 lav
on Sheriff Court determines that the appeal maguliEmitted by writing it
on the form of the main partner or a separate fdformal Procedure Rules
31.1 and 31.2 specify the time limits.

17

=

Full version of the rules is available on the hoags section of the court ¢
first instance (Sheriff Court) www.scotcourts.gov.uk
www.scotcourts.gov.uk/library/rules/ordinarycausdéx.asp and section
provided for in the law on small claims (Act of ®ednt).

1994 Court of Session Rules
Review of a judgment:

In accordance with rule 19.2, the defendant maymsulan application
regarding a claim on recalling a judgment, at thens time submitting
defence arguments in the respective matter. Reofethe matter shall be
continued as if the arguments would have been dtdxron time.

D

Full version of the rules is available on the hoamg section of the Court
of Session www.scotcourts.gov.uk
www.scotcourts.gov.uk/session/rules/index.asp

Northern Ireland
It is anticipated that the existing court rulesNafrthern Ireland shall be used
for the introduction of the referred to Regulatidme referred to rules are
known as Rules of the Supreme Court (Northern madldl980 (adopted in
accordance with Judicature (Northern Ireland) A@78 and they regulatg
the procedures in the Supreme Court of Northerrdand and the
Magistrates' Courts (Northern Ireland) Order 198dofted in accordang
with Magistrates' Courts (Northern Ireland) Act 098nd Civil Evidence
(Northern Ireland) Order 1997 and regulatory proced at Magistrates
Courts). Most important parts of these rules aeeiied in appendix.
Article 19 (1) envisages that the debtor must htnee right to submit ar

9]
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appeal for the review of a judgment in circumstaneéhen he has ng
received the document instituting the proceedirgseowas prevented from
objecting to the claim without any fault on his fpar

Order 13, Rule 8 of 1980 Supreme Court of Northieetand allow the
debtor to submit to the court an appeal regardhmg postponement g
change of a default judgment. Even though thertsspecific application
form, overall it may be submitted in the form ofnsmons or written
testimony in accordance with the procedure providedn Order 32, using
form No. 28 in appendix A to the rules.

Furthermore, Order 12, Rule 12 of 1981 Magistrafesirt does allows th
debtor to submit exactly such application of anemgbgo the Magistrates
Court. Due to the reason there are no specificireapents regarding the use
of the form, the application may be submitted wéhnotice regarding
moving and a certifying written testimony in accande with Order 14 an
using the general form No. 1 and No. 2 as defimedupplement No. 1 to
the rules.

Both courts postpone or change the judgment acugrdd their own
discretion, and there are no rules that would éeffire execution thereof.
Gibraltar

In accordance with the rules of the Supreme Cdu@ibraltar, Rules of the
courts of England and Wales are in force in Gilralt

Rules of the courts of England and Wales draftedcicordance with 199)
Civil Procedure Act will be used for the implemeida of the referred tg
Regulation. The referred to court rules are knowrCavil Procedure Rule
and have been and have been adopted in accordaititeswbordinate
regulatory enactment.

Article 19 (1) envisages that the debtor must htinee right to submit ar
appeal for the review of a judgment in circumstaneéhen he has ng
received the document instituting the proceedirgseowas prevented from
objecting to the claim without any fault on his tpar
In accordance with Part 13 of the Civil ProcedureleR, the debtor is
allowed to request the review of a judgment if st provided for by
circumstances referred to in Article 19. The lattefines the procedures for
the preparation of an application for the postpoz@mor change of a
judgment. A judgment without the presence of a niééat may be obtained
if the guilty party has not approved the receips@inmons and/or advocacy.
Full version of Part 13 is available at:
http://www.dca.gov.uk/civil/procrules_fin/conterafts/part13.htm
No specific requirements have been defined for pheparation of ar
application on the postponement or change of a nmgddg. Usually
applicants use Form N244 htp://www.hmcourts-
service.gov.uk/courtfinder/forms/n244_eng)pdThe requested procedure
must be specified in the application and the regteepostpone or chand
the judgment must be explained, for instance, tmglieant has not duly
received the procedure description to prepare &erte. Review of the
application provides for a repeated review of thdgjment.
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234. The application of adjudication must obligatory @pe specific circumstances
that are on the basis of the review and that haenbisted in Article 19 (1) of
Regulation 805/2004. No State fee has to be paithf® submission of such application
to the competent court of Latvia. In Latvia an déggion regarding review of
adjudication shall be adjudicated by written pragedSee Section 48®&f CPL).

235. Basis of review of a judgement which has been cdréd as EEO — lack of
provision to the debtor of due information. From theArticle 19 (1) (a) (i) of the
Regulation 805/2004 it follows thahe document instituting the proceedings an
equivalent document or, where applicalllee summons to a court hearjnghall be
served by one of the methods provided for in Agtitdt of the Regulation (without proof
of receipt). If the aforementioned documents hagenbserved by one of the methods
provided for in Article 13 (with proof or receiptgview procedure will not be able to be
initiated, based on the Article 19 (1) (a) of thegRlation. Here it should be stated that
also within the framework of methods of servicestipulated by the Article 13 of the
Regulation (with proof of receipt), the documentm dbe served to the debtor late.
Therefore, law specifies two types of solutionstfos issue: 1) according to analogy, to
apply Article 19 (1) (a) of the Regulation; or ?)relate the aforementioned situation to
Article 19 (1) (b) of the Regulation by readingnto the general clause "extraordinary
circumstances"”, accordingf{’

236. Atrticle 19 (1) (a) (i) of the Regulation statesetvice 1) was not effected in
sufficient time 2) to enable him [debtor] to arranigr his defence, 3) without any fault
on his part." It should be mentioned that legahmoof the Regulation 805/2004, that are
dedicated to the minimum standards for proceediagscles 13, 14), do not point to due
service of documents. Requirement of sufficienttiis only present in Article 19 of the
Regulation. The notionwithout any fault on his [debtor's] part" will have to be
assessed by the court for each separate casedinaliy.

237. Just like in the event of applying Article 19 (1)) (of the Regulation, also
Article 19 (1) (a) of the Regulation provides thia debtor has to act promptly to initiate
a review procedure.

238. According to Article 19 (1) (b) of the Regulation 805/2004, the debtor may
submit an application for review also in case thbtdr was prevented from objecting to
the claim by reason of force majeure, or due toa@xtinary circumstances without any
fault on the part of the debtor. In such case #igat shall have to submit an application
for review promptly. The termgromptly" has to be interpreted autonomously, and not
by applying any of the interpretations or even tset by the law of the forum.

239. Atrticle 19 (1) (b) of the Regulation 805/2004 inbés all those cases where the
fault on the part of the debtor regarding prompibjection to the claim cannot be

224 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 19 EG-VollstrTitelV@Pabst S.), S. 158; Rauscher, T. Die Europaische
Vollstreckungstitel fir unbestrittene Forderungkliinchen, Heidelberg: Sellier, 2004, S. 62.
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established. Such cases should also include sitsawhere the debtor has been serviced
documents in a language not understood by him owttlexplaining his right to object to
service of such documents. Therefdhe legislator of the EU should consider the
possibility to include clear principle of familiar language in the minimum standards
for proceedings.
240. The notion prevented from objecting to the claini inter alia, should be
interpreted through the understanding of Articl€l} of the Regulation 805/2004. The
aforementioned notion will include:
240.1. cases where the due date for arranging for thendefeas been missed,;
240.2.  situations indicated by Article 3 (1) (c) of thed®éation where the debtor
has missed the day of court hearing and has therefat appeared at the court
hearing regarding, and has therefore not contirgelcting to the claim during
the hearing®
241. Legal consequences of hearing of an application foeview. Article 19 of the
Regulation 805/2004does not provide for the legal consequences grigincase the
court satisfies or refuses the application forewaniAccording to th&ection 488 of the
CPL, a Latvian court examining application for reviewd adjudication has the
undermentioned opportunities.
242. If the court determines that there are circumstarfoe review of adjudication
(that has been certified as EEO)slitall set asidethe appealed adjudication in fahd
refer the matter for re-adjudication in a first instance court. An ancillary complaint
may be submitted regarding this decision of thertc(Bection 48% Paragraphs two and
four of the CPL). Apparently, if an adjudicationih had been certified as EEQO) is set
aside, also the approval of EEO loses effect reticaly’?® (i.e., it loses effect from the
moment it had been issued, and not from the moméroming into effect of the
decision of the review instance court). Possitilg, legislator of the Republic of Latvia
should explicitly state in Chapter 68 of the CPL what happens not only with the
judgement, but also with the approval of EEO (Appedix | to the Regulation),
taking into account also Article 6 (2) of the Reguation 805/2004.
243. In cases when the execution of EEO in the territmfry atvia has already been
performed Section 635 Paragraph five of the CPL providegduersal of executionof
the judgement (which has been certified as EEOproblems will arise in case the EEO
has already been executedanother Member State (not Latvia, which has issued the
EEO and is examining the application for reviewhe legislator of the EU should
solve such situations autonomously in the Regulatid305/2004 by providing a

225 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 19 EG-VollstrTitelV@Pabst S.), S. 158; Rauscher T. Die Europaische
Vollstreckungstitel fir unbestrittene Forderungeltinchen, Heidelberg: Sellier, 2004, S. 63.

226 p'Avout, L. La circulation automatique des titresécutoires imposée par le réglement 805/2004 du 21
avril 2004.Revue critique du droit international priva® 1 (janvier-mars), 2006, p. 38.

227 An issue regarding reversal of execution of thePPGhall be decided by the court which upon setting
aside of the EOPP re-adjudicates the matter (se@B8&35 Paragraph five of the CPL).
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special standard form in the case of reversal of exution. Currently this issue of
reversal of execution has been left in the compete the national laws of the Member
States.

244. At the moment, the only solution regarding the appt of EEO (Appendix | to
the Regulation) can be found in concurrent appbocatof Article 6 (2) of the
Regulation 805/2004, namelywhere a judgement certified as a EEO has ceasdx to
enforceablea certificate of lack or limitation of enforceltyi shall, upon application at
any time to the courof origin, be issued, using the standard form in Appendix IV
According to the Section 54 Paragraph four of the CPL, the standard form meet in
the Article 6 (2) of the Regulation 805/2004 sHa#l drawn up by the court upon the
request of a participant in the maftér The standard form in Appendix IV drawn up by
the Latvian court will be sent for further executito the Member State ehforcemenof
EEO.

245. If the enforcement has not been performed yetd#digor, who has submitted an
application for review in the Member Stateasigin of EEO, has the right to request the
court of the Member State ehforcemento stay or limit the enforcement of EEO (see
Article 23 of the Regulation) for the period whilee court of the Member State arfigin
examines the issue of review of judgement.

246. If the court recognises that circumstances indecatethe application cannot be
regarded as circumstances for review of adjudinaitoshallrefuse the application An
ancillary complaint may be submitted regarding dhésision of the court (Section 485
Paragraphs three and four of the CPL).

247. From the Section 48%aragraphs one, three, and four of the CPL nivilear:

247.1. at which moment decision of the Latvian court conms force in an
review caseFrom Section 442 Paragraph one of the CPL it Wadlahat if the
debtor lives in Latvia, decision comes into foréeerathe period of 10 days for
submitting an appeal has ended. But if the delweslin another EU Member
State, the adjudication comes into force afterpdngod of 15 days for submitting
an ancillary complaint has ended (see Section 4tadpaph oné of the CPL).

If a court of higher instance satisfies the appicaof the debtor and sets aside
the judgement, no special problems arise. But & tourt has refused the
application of the debtor, the judgement remairfeioe.

247.2. does the court send the decision not only to tHeodebut also to the
plaintiff? From the Section 231 Paragraph two of the CPLoiloWs, that
decision has to be sent only to the person to whicklates. Apparently, here
both the debtor, and the plaintiff are meant.

228 pccording to Article 6 (2) of the Regulation 808{®, such application may only be submitted by the
debtor.
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247.3. from which moment the court decision becomes esdtie? From the
moment the period for submitting ancillary comptaias stipulated by the
Section 442 of the CPL, has ended.

2.8. Certification of the enforceable document as EEO
2.8.1. Issuing of EEO certification to judgements

2.8.1.1. Request and standard form in the Appendix |

248. According to Section 541Paragraph one of the CPL, the creditor has togueep
written request on drawing up an EEO. This reqbestto be submitted to the court in
which the matter is located at that moment. NeiBegulation 805/2004, nor the CPL set
a specific form of the request; however, it is sgjgd to draw it up so that the court can
establish whether the Regulation 805/2004 is aa@llicable to this case, including by
providing information whether the decision has esdeinto force, but if it has to be
enforced immediately, information on when was ivegi, as well as to indicate
information certifying that the scope (from the mgoiof view substantive matter,
geographical application, and application in tirme)he Regulation includes the case and
that the judgement has been made regarding anchigsted claim. If only partial EEO
can be issued, the creditor has to indicated thike request.

249. Upon receiving the request, the court takes a wecisegarding the issuing of
EEO (satisfies the request) or non-issuing the(eefuses the request). If the court
establishes that all minimum procedural standaede tbeen complied to, it shall issue
EEO by using the standard form in the Appendix Itlhe Regulation, according to
Article 9 (1) of the Regulation 805/2004. This stard form can be easily drawn up in
the European Judicial Atlas in Civil MattéfS. According to Article 9 (1) of the
Regulation, the Latvian court shall issue the EBCthe language of the judgement,
namely, Latvian.

250. Member State of origin (Article 4 (4) of the Redida) of the judgement is
indicated at Paragraph 1 of the certificate, buPatagraphs 2 and 3 — the court that
issues the EEO certificate and has made the judgem® well as contact information of
the court. The information required by Paragraphen®l 3 will usually match. At
Paragraph 4 the main information on the judgemenndicated, i.e., date when was it
made, case number, as well as parties to the case.

251. A detailed description on the claim has to be idelliat Column 5 of the form —
both the principal and the procedure and term ghpnts have to be indicated, as well
as interest rate or other costs (fees, costs celateourt proceedings) indicated in the
judgement. If the judgement is to be enforced & Member State of origin, a click has

22 The European Judicial Atlas in Civil Matters canfbund at:
http://ec.europa.eu/justice _home/judicialatlaséhtiml/index_Iv.htm
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to be made in the box next to Paragraph 6, butefjgdgement can still be appealed, it
has to be indicated in Paragraph 7. The next paphgrinclude important information on
the case in which the judgement has been made:hehéehe claim is uncontested
(Paragraphs 8 and 9), whether it has been madesaim@r contract (Paragraph 10). But
information on whether all minimum procedural start$ for uncontested claims have
been complied with has to be indicated in Paragrddhto 13.

252. At the end of the form of EEO certificate, the @aand date of drawing up the
certificate has to be indicated and certified gl sed signature.

2.8.1.2. Language of EEO

253. As mentioned before in this Study, although Reguta805/2004 does not
explicitly state in which language the documensiinting the proceedings or summons
to a court hearing have to be made, but Articl2)(early indicates th&EO has to be
issued in the languagen which the judgement has been made. Consequeamityrding
to Section 541 Paragraph one of the CPL, EEO in Latvia shall tzevd up by court in
Latvian.

254. However,by submitting EEO for enforcementto the competent authorities of
the Member State of enforcement, translation of BEO the official language of the
Member State of enforcement, according to Artidg2) (b) of the Regulation has to be
submitted. If there are several official languamethat Member State, the EEO has to be
submitted in the official language of court prodegd of the place where enforcement is
sought. In Latvia that is only Latvian language.

255. According to Article 30 (1) (b) of the Regulatiaiember States may also notify
of any other language accepted for drawing up théficate. Separate Member States
have notified that they accept EEO also in otheglmges®*° for example:

The Czech Republic Czech, German, and Hungary: Hungarian and English
English
Estonia: Estonian and English The Netherlands Dutch, or any other language

mastered by the debtor

France: French, English, German, Italian, and | Sweden Swedish and English
Spanish

Luxembourg: French, Luxembourgian, and Finland: Finnish, Swedish, English
German

256. So, when submitting EEO for enforcement in Estoniaan also be submitted in
English.

230 gee the current information in the European Jabichtlas in Civil Matters, available:
http://ec.europa.eu/justice_home/judicialatlasflitihl/index_Iv.htm
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257. According to the Regulation, only EEO has to bendlated, but the other
documents do not have to be translated. TranslatioBEO has to be certified in the
procedure as set by the national legal norms oMember State. For example, in Latvia
the translation should be certified pursuant toGladinet Regulation "Procedures for the
Certification of Document Translations in the OificLanguage®?, although it must be
said that these regulations are very general. @iyré is not defined explicitly enough,
what persons can be translators; moreover, tramslaf legal documents has its own
specifics that cannot be mastered by all trandator

2.8.1.3. Problem of servicing EEO to the debtor

258. Article 9 of the Regulation 805/2004 sets only that:
1) the EEO certificate shall be issued using tlemdard form in Appendix I,
and
2) the EEO shall be issued in the language of tldgg¢ment (court settlement
or an authentic instrument).

259. Regulation 805/2004 does not provide for a procedarwhom and how EEO
certificate has to be sent (or serviced). Unledsonal laws of Member States do not
explicitly provide for service of EEO to the dehtthhe EEO certificate to the debtor is
not serviced (or sent). However, it should be relaththat according to Article 6 (1) of
the ECHR, EEO certificate should be serviced todilator latest until commencement of
compulsory executioft?

260. Section 541 Paragraph one of the CPL of Latvia does not sieuthat an EEO
certificate issued in Latvia should also be issieetthe debtor.

261. If an EEO issued in another EU Member State is stiddnfor enforcement in
Latvia, then pursuant to Section 555 Paragraphobitiee CPL of Latvia, a bailiff, when
about to commence execution, shall notify the debyosending or issuing a notification
(but not EEQ!) regarding a duty to execute the @didption within 10 days.

262. In order for the debtor to use the right provided by Regulation 805/2004 to
defend oneself against EEO, the debtor has to hawan opportunity to receive an
EEO certificate. Currently this is not provided neither by Regulation 805/2004, nor
by the CPL of Latvia.

2.8.1.4. Service of EEO to the creditor

%1 Cabinet Regulation No. 291 “Procedures for thetifieation of Document Translations in the Official
Languagel'atvian Herald No. 302, 29.08.2000

232 Rauscher, T. (Hrsg.). Européaisches Zivilprozessd Wollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 9 EG-VollstrTitelV®4&bst S.), S. 102.
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263. Neither Article 9 (1), nor Article 20 of the Regtitn states explicitly that EEO
certificate has to be issued to the creditor. Hawewrom Article 20 (2) (b) of the
Regulation it can be concluded that EEO (or a dbpyeof which satisfies the conditions
necessary to establish its authenticity) has tasbeed to the creditor. Otherwise the
creditor is not able to fulfil the requirement oftile 20 (2) of the Regulation that the
creditor is required to provide the competent esdarent authorities of the Member State
of enforcement, inter alia, with copy of EEO cecate which satisfies the conditions
necessary to establish its authenticity.

264. Pursuant to Section 541Paragraph one of the CPL of Latvia, a Latvian tour
shall draw up an EEO on the basis of request frioencreditor. This means that this
drawn-up EEO shall be issued to the creditor. SEE® is an enforcement title in Latvia
(right next to national execution documents — seetiSn 540 Paragraph one Clause 7 of
the CPL), according to analogy Section 541 Pardgtiagee, which explicitly states that a
writ of executionshall be issued to judgement creditdrhis or her written request, can
also be applied. Possibly, it should also be sjgetifi Section 541 .of the CPL.

265. In the context of EEO, the creditor shall have theopportunity to receive
several copies of EEO certificate for submitting tkm for enforcement in different
EU Member States. Section 541 .0f the CPL of Latvia should clearly provide for
such an opportunity.

2.8.1.5. Problem of challenging refusal to issue EEO ciedile

266. Certifying a decision as EEO in the Member Statemdin is performed by a
unilateral procedure (without participation of pes) andcannot be appealed(see
Article 10 (4) of the Regulation 805/2004, as was| Section 541Paragraph one of the
CPL of Latvia). It means that the creditor (and ooly the debtor) has no opportunity to
appeal certification of a decision as EEO. Howeueiseparate cases Member States in
their national legal acts can provide for procecasdo how the creditor should act if the
court has left the application regarding certifyagecision as EE@ot proceeded with
due to some errofS® A solution in Latvia could be similar to leavintaement of a
claim not proceeded with, if the judge takes aagrad decision, which can be appealed
and which does not pose obstacles to the subrtot&ubmit a similar statement after the
deficiencies have been rectified (see Section ¥3the CPL). Unfortunately, the CPL
does not stipulate anything like that in relationBEO** It is not even stated that a
Latvian court could have a possibility to leave application (request) on certifying a

233 gee: Wagner, R. Die neue EG-Verordnung zum Eisopén VollstreckungstitelPRax 2005, Heft 3,

S. 197.

241t is, however, stipulated regarding the Europeader for payment (Regulation 1896/2006), see
Section 131 Paragraph two of the CPL.
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decision as EEO not proceeded with (see Sectiort B&ragraphs one and six of the
CPL). It is also not regulated what information sldobe included in the application
(request) of the creditor on certifying a decis@mm EEC?® These, however, are not
regarded material drawbacks, since they can bdvexbby using analogy of legal norms
and systematic interpretation.

267. If the debtor has appealedlacisionthat has been certified as EEO or has applied
for the rectification or recall of EEO certification pursuant to Article 10 of the
Regulation in the Member State of origin of theisien, then the competent court of the
Member State of enforcemédnbt the Member State of origin!) may, upon apgtiien by

the debtor)imit the enforcement proceedingsto protective measures, in such case the
enforcement id allowed by applying any of measusesuring execution, or under
exceptional circumstancestay the enforcement proceedinggsee Article 23 of the
Regulation 805/2004 and Section &4df the CPL). The mentioned measures shall also
be applied in cases provided for by Article 19hed Regulation 805/2004.

268. If court where the request on issuing of EEO hanlsubmittedefuses issuing
thereof, such court decision can be appealed if providedbf the law of the forum.
Pursuant to Section 54Paragraphs six and seven of the CPL of Latviah staurt
decision can be appealed in Latvia — an ancillamglaint may be submitted regarding
it. In addition, decision on refusal has to be osasl.

269. Concerning thetime period for submitting ancillary complaint, it shall be
established pursuant to Section 442 of the CPL,lior 15 days accordingly.

270. Upon submitting an ancillary complaintstate feein the amount of 20 lats shall
be paid (see Section 34 Paragraph five of the CPL).

2.8.1.6. Repeated submission of application for issuinBED certificate

271. According to the first sentence Afticle 6 (1) of the Regulation 805/2004:
A judgement on an uncontested claim delivered Meanber State shall, upon
applicationto the court of origin [..]

272. ltis not seen in the Latvian text of the Regulatibowever, in texts in languages
of other EU Member States it says: "[..] upon agdlonat any time" (English —upon
application at any timeGerman —auf jederzeitigenAntrag French —sur demande
adressée a tout momenand that means that application on issuing EE@ificate can
be submitted by the creditor to the court at ameti— and also repeatedly.

235 Rudevska, B.Arvalsts tiesu n@mumu atzanas un izpildes &tibas tendences civilliés un
komerclieis Eiropas Saviaba un Higas Starptautisko prittiesbu konfereng. Promocijas darbs.1Ba :
LU, 2012, p.112, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf
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273. However, national laws of Member States may linoggbilities of such repeated
submission of applicatiorfd® The CPL of Latvia does not provide for such claad
explicit restriction. Pursuant to Section $4aragraphs six and seven of the CPL, the
court shall take a reasoned decision on refuseisiee EEO, an ancillary complaint may
be submitted regarding it. That means that in cemeéng of EEO is refused, the creditor
must use the possibility of submitting an ancillagmplaint and not submit a repeated
application for issuing of EEO certificate.

2.8.2. Issuing of EEO certificate for court settlements drauthentic instruments

2.8.2.1. For court settlements

274. Previously this Study established that the Reguia805/2004 defines notions
"court settlements” (803 and further) and "authentic instruments'LQ§ and further).
EEO can give these court settlements and authenstuments the force of an
enforcement titlé*’
275. The Brussels | Regulation provides for a mecharfi@ndeclaring both authentic
instruments, and court settlements to be enforeaaldnother Member State (Articles 57
and 58); however, according to the Heidelberg Reporthe Application of Brussels |
Regulation in the Member States (hereinaftdieidelberg Repojt the number of such
cases is relatively smaif, and it was predicted that in the Brussels | Ratiph the
significance of these two articles would decreagmnu starting to apply the
Regulation 805/200%*
276. As already mentioned in the sub-section "Courtleaents" of this Study, in
order to issue EEO certificate tmurt settlements several preconditions have to be
fulfilled, pursuant to Article 24 (1) of the Regtitan 805/2004.
276.1.  The court settlement shall be on a specific sum ofioney and the due
date has to be indicated in i{Article 4 (2) of the Regulation).
276.2.  The court settlement shall be approved at court oconcluded before a
court. Such a requirement in the Regulation gives aaniae of certain control

236 Rauscher, T. (Hrsg.). Europaischer Zivilprozesad WKollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 9 EG-VollstrTitelV®4&bst S.), S. 103.

7 For example, this is what differs EEO from legafion or apostille, which provides formal
confirmation of the authenticity of a document. Smmvention Abolishing the Legalization of Docunmgent
Between the Member States of the European Comreanithternational agreement of the Republic of
Latvia [2002] Latvian Herald No. 145, 09.10.2002; Hague Convention Abolishihg Requirement of
Legalisation for Foreign Public Documents. Inteimadl agreement of the Republic of Latvia [1995]
Latvian HeraldNo. 26, 18.02.1995.

238 Report on the Application of Regulation Brussels Ithe Member States , by B. Hess, T.Pfeiffer,
P.Schlosser [2007] Study JLD/C4/2005/03, p. 277.

239 Magnus, U., Mankowski, P. (ed), European Commégaon Private International Law Brussels I.
Regulation (2nd edn, SELP 2012), p. 798.
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of the court settlement, thus allowing another Mem®tate to trust such court
settlement. In Latvia, approval of such court settnt will be possible pursuant
to the Chapter 27 "Settlement” of the CPL and Hiowang all the formalities
laid down by this chapter. For example, court sgtént shall be permitted at any
stage in any civil dispute, except in cases pravifbe in Section 226 Paragraph
three o the CPL, which almost matches the exceptwinthe scope of the
Regulatior?*

276.3. The claim must be within the scope of the Regulatio 805/2004
(Article 2) andthe court settlement must be enforceableRegulations will not
cover settlements approved by an arbitration, lasyyer — currently —
mediators?** However, Section 227 Paragraph three of the Cipulates that a
court may confirm a settlement without the partitipn of the parties if the
settlement has been certified by a notary and oot statement by the parties
that they are aware of the procedural consequenicdse court confirming the
settlement. Therefore, EEO in Latvia shall not bsued only on settlements
certified by a notary and lacking court confirmatio

277. Court settlement shall be enforceable in the Membeftate of origin. The
Member State of origin is defined in Article 4 @f)the Regulation, i.e., it is the Member
State in which the court settlement has been approv concluded.

278. The court shall issue to the creditor the standardorm in Appendix Il to the
Regulation. As mentioned before, court settlement shall befeattas EEO pursuant to
Article 24 (1) and the standard form in Appendiofithe Regulation 805/2004. It must
be noted that procedure of issuing EEO to judgesnentl court settlements is different.
Standard form in Appendix Il is shorter, since ted not contain the information
indicated in the standard form in Appendix | on #rdorceability of a judgement and
documents serviced, etc. Thus, the debtor basit@dlys any basis for objections, since
the refusals of enforcement, laid down in Article & the Regulation, are only linked
with judgements and are not applicable to coutlesaents. Namely, majority of court
settlements of the EU Member States are contradtuabture; therefore, in order to
certify a court settlement as EEO, there are nalirements as to the minimum
procedural standards and Article 6 (1) of the Raiguh.

240 gection 226 Paragraph three of the CPL:
Settlement shall not be permitted: 1) in disputegdnnection with amendments in registers of
documents of civil status; 2) in disputes in cotioacwith the inheritance rights of persons under
guardianship or trusteeship; 3) in disputes regagliimmovable property, if among the
participants are persons whose rights to own orsggs immovable property are restricted in
accordance with procedures prescribed by law; oif4he terms of the settlement infringe on the
rights of another person or on interests protedigdaw.

241 Member States shall be able to provide for a sp@cocedure for the court to declare the contéthe

settlement to be enforceable by a judgement, oside¢ or authentic document in mediation procesgure

Directive 2008/52/EC of the European Parliament afnithe Council of 21 May 2008 on certain aspeéts o

mediation in civil and commercial matters [2008]I0136/6, Article 6 (2).
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279. If the court has taken decision on certifying a rtosettlement pursuant to
Section 228 of the CPL, then the creditor has &wdup a written request on drawing up
an EEO to the court in which the matter is locasgdthat moment, according to
Section 541 Paragraph one of the CPf2

280. By analysing the Latvian case law, it can be eithbdt that parties submit such
requests both as submissions, and applicationsevenwthe CPL stipulates that in such
cases a request shall be submitted; therefors, suggested to use this term in future.
Moreover, there are different methods for drawiqg sauch requests — the interested
parties provide a lengthy description of the whgle®cedure, but there are some
expressing just the request. In drawing up suchgaest, the creditor should, however,
state the main facts in order for the court to lnle o determine whether the request goes
in the scope of the Regulation, namely, one shimdtate:

280.1. if the decision on certifying the court settlemédras come into lawful
effect, but in cases when the decision has to bew&d without delay — when
was the decision taken (Section 5#haragraph one of the CPL);

280.2.  if the decision taken falls into the scope of treg&ation;

280.3.  why is it considered, that the claim is uncontested

281. In order to make it easier for the court, also othéormation can be mentioned
certainly that can be necessary to draw up thedatdnform in Appendix Il of the
Regulation.

282. Upon receiving the request, the court will firskdaa decision on satisfying or
refusing it. In the event of positive answer, tloeirt shall draw up the standard form in
Appendix Il of the Regulation.

283. Standard form in Appendix Il, as well as all ots&ndard forms can be drawn up
in the European Judicial Atld$? In theColumn 1 of the standard form the member State
of origin has to be indicated pursuant to Articlél of the Regulation, namely, here the
Member State in which the court settlement has lwescluded must be mentioned. In
the Column 2, the name and contact information of the courtclhias certified EEO
must be given. But in th€olumn 3, the institution certifying the court settlementish

be mentioned. Even if a settlement in Latvia haanbeertified by a notary, according to
the Regulation and CPL it shall be certified by tptherefore, in Latvia this box will
always bear the name of the court which has assed EEO.

284. In the Column 4 of the standard form, the information on the caettlement
must be given: date of its certification, numbes, v@ell as parties and their contact
information. The amount of the claim — the prindipaspecific currency, and terms of
payments must be given in ti@lumn 5. Here also the interest rate, amount of costs,

242 The Regulation uses the term “application" (Agigé (1)).
243 The European Judicial Atlas in Civil Matters canfbund at:
http://ec.europa.eu/justice_home/judicialatlasc¢htiinl/index_Iv.htm
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like, court fees and costs, as well as expendittglzged to conducting of the matter if
they have been included in the court settlemenst e indicated.

285. IntheColumn 6, it must be certified that the court settlemergngorceable in the
Member State of origin. Finally, the date and platdrawing up the standard form must
be shown, and it must be signed.

286. When drawing up the standard form in the Europeadgicial Atlas in Civil
Matters, in the end it is transformed as a docurtebe submitted, which can be printed
out and/or saved.

287. The number of copies depends on fact in how manynhe States it is to be
enforced.

2.8.2.2. For authentic instruments

288. In the sub-section "Authentic instruments" of tBisidy, explanation of the notion
"authentic instrument" is provided. Article 25 @t)pulates the procedure for submitting
a request for certifying thauthentic instrument as EEO. In this case, three conditions
must be met cumulatively.

289. The authentic instrument is on an uncontested clainpursuant to Article 4
(2). There has to be an agreement concluded betweetetiter and creditor where the
debtor has recognised the claim by the creditoraimgy that there is an uncontested
claim), and this document complies with the prawisi of Article 4 (3) of the Regulation,
i.e., the document has been formally drawn up gistered as an authentic instrument.
290. Since there are many and different such authoritiethe Member States, then
according to Article 30 (1) (c) of the Regulati@ach Member State has to notify of the
lists of these authorities. The list of these aritl®s is publicly available in the Atlas.
Latvia currently has not notified of these authest” just like Ireland, the United
Kingdom, Northern Ireland, and Gibraltar. For exg&mnpn Belgium, France, Greece,
Spain, Germany, Lithuania, Luxembourg, Austria,v8lda, and Portugal they can be
notaries. In Germany such authorities can be alsotlY Welfare Office. However, in
separate states, like Bulgaria, the Czech RepuBstpnia, Italy, Poland, etc. such
document must be certified by a court.

291. Currently the Saeima of Latvia examines the draW I'Amendments to the
Notariate Law" which is supplemented with Divisibh "Notarial Deeds with Power of
Authentic Instruments”. The draft law provides tbat a loan agreement that has been
drawn up as a notarial deed and execution of wisictot dependent on the existence of
previously provable conditions shall be executembading to the procedure of execution

244 The European Judicial Atlas in Civil Matters, aable at:
http://ec.europa.eu/justice _home/judicialatlaséhiiml/rc_eeo _communications_Iv_en.htm
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of court judgements as stipulated by the GPLThe draft law also states that a sworn
notary upon request of the lender shall draw up EPpOrsuant to the
Regulation 805/200%'° Thus, in near future a notary will be able to dragEEO for
loan agreements that have concluded in the formotdrial deed. It most be noted that
the annotation of the draft law does not stateefEuropean Commission will be notified
of the corresponding competence of the sworn redasf Latvia pursuant to Article 30
(1) (c) of the Regulation 805/208%. The draft law also does not provide for drawing up
other kinds of agreements or settlements as autherstruments in the sense of this
Regulation, which, however, should be considered.

292. Although according to Section 540 Paragraph sithefCPL, an invoice issued by
a sworn advocate is an execution document in Lailvia not an authentic instrument in
the sense of the Regulation. Therefore, decisiébrisatvian courts with which invoices
issued by sworn advocates are certified as EEO bdgllwrong. It was previously
mentioned in this Study, that one of Latvian colwds agreed with considerations of a
creditor on the fact that "an invoice issued byaamvocate is an authentic document
according to Section 539 Paragraph two Clause 3Saation 540 paragraph six of the
CPL", in addition, "authentic instrument is definedlaws of the European Community
and approved in the judgement by CJEU in the cédénibank"?*® Similarly reasoned
decision is in another matter regarding issuingB02*° It must be noted that until now
these are the only matters where EEO have beeedssuinvoices issued by advocates,
thus starting incorrect application of the Reguolatin these issues.

293. Firstly, Latvia has not notified the European Commissibthe authorities that
could issue such authentic instruments in Latviaspant to Article 30 (1) (c) of the
Regulation.Secondly also no other Member State has recognised adh®eat persons
authorised to issue authentic instruments in theseseof this Regulation. It must be
mentioned, that in the CJEU judgement in the cdsembank>’, the term "authentic
instrument" was defined which was later partialippted in this Regulation in question;
namely, in order for an instrument to be authentics necessary that it is issued by a
state authority or another authority/official auiked by the Member State of oridft.

In this case advocates are not authorised for that.

294. Second conditionapplication on issuing of EEO must be submitted tdhe
authority of the Member State of origin adopting the authentic instrument

245 Draft law “Amendments to the Notariate Law" VSS345TA-1414, examined by the Cabinet on
31.07.2012, Section 1H7available athttp:/mk.gov.Iv/lv/mk/tap/?pid=40249389

248 pid, Section 107

%47 |nitial impact assessment report (annotationhefdraft law “Amendments to the Notariate Law" VSS-
453, TA-1414, examined by the Cabinet on 31.07.28&2tion 107 available at:
http://mk.gov.lv/lv/imk/tap/?pid=40249389

248 Decision of 31.08.2010 in matter No. C3058931(Rina City Vidzeme Suburb Court [not published].
249 Decision of 05.02.2010 in matter No. C3038561(Rina City Vidzeme Suburb Court [not published].
20917 June 1999 ECJ judgement in the case: C-280r8Fank v. Flemming G. ChristenseBCR [1999],

p. 1-03715, paras. 15, 17, 18.

%1 bid, para 15.
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Currently the procedure of certifying an autherdmcument in Latvia as EEO is not
provided for neither by the CPL, neither by the Adacy Law of the Republic of
Latvia 2>

295. Third condition: standard form in Appendix Ill of the Regulation must be
issued. It is similar to the standard form in Apgier. However, just like in standard
form in Appendix I, the refusals of enforcement stgpulated in Article 21 of the
Regulation are linked with judgements and will et applied in the case of authentic
instruments. It must be noted that according tosBels | Regulation, an authentic
document is allowed not to be not enforced if itnanifestly contrary to public policy
(ordre publig of the Member State of enforcement. However, Regulation 805/2004
does not provide for such a possibility of refusaénforcement.

296. As already mentioned previously, within the framekvof the Regulation, Latvia
has not notified of the fact that notaries are ansled to issue EEO; therefore, currently
authentic instruments cannot be approved as EEatvia. Nevertheless, it should be
noted that in another Member States it is posslhlsuch cases an application has to be
drawn up to the authority which has issued thishantic instrument pursuant to
Article 25 (1) of the Regulation. The mentionedhauity shall take a decision on issuing
or not issuing of EEO. In case of issuing, the auth shall draw up the EEO
certification for authentic instrument, the stambldorm is in Appendix Il to the
Regulation.

297. Appendix Il is similar to Appendix Il, meaning th& can be drawn up similarly,
like mentioned before (see2§8 of this Study). Namely, by providing all thecessary
information on the authority issuing the certifioat which has drawn up or registered
the authentic instrument, as well as all information the creditor, debtor, and the
certified amount of the claim, etc.

2.8.3. Effect and non-appealability of EEO certification

298. Effect of EEO according to enforceability of judgenent. According to
Article 11 of the Regulation 805/2004, EEO ceratie shall take effect only within the
limits of the enforceability of the judgemetit. On the notion of enforceability of
judgement, please refer to the sub-section "Enéiidiey of judgement” (see £52 and
further) of this Study. This legal norm shall bedarstood as follows — a foreign
judgement in the Member State of enforcement hassdme enforceability as in the

%2 Advocacy Law of the Republic of Latvia of 27 Apti993. Law of the Republic of Latvi&inotas,
No. 28, 19.08.1993

23 pttention! Articles 5 and 11, as well as Article(d) of the Regulation 805/2004 relate only to
judgements, but not court settlements or authénsituments (see Article 24 (3) and Article 25 ¢8)he
Regulation).
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Member State of origft* (do not mistake with compulsory enforcement measitir).
So, for example, if judgement that has been cedifas EEO states that it is to be
enforced immediately, then thigdgement will have to be enforced immediately afso
the Member State of enforcement, even if laws o Member State do not provide for
immediate enforcement of such judgentefit.

299. Decisions that have not yentered into forcealso can be certified as EEO (see
Article 4 (1), Article 6 (1) (a), and Article 6 (®f the Regulation 805/2004). It is enough
if the decision is enforceable in the Member Stdterigin (see Article 6 (1) (a) of the
Regulation 805/2004). As it can bee seée, fact whether the decision is enforceable
is determined according to the national laws of théVilember State of origin (see
Article 6 (1) (a) of the Regulation 805/20G2).Thus, if the enforceability of a decision
is modified or withdrawn, also the enforceability BEO changes correspondingRy.
This is also confirmed by the Article 6 (2) of thlRegulation 805/2004 stating the
following: "Where a judgement certified as a EEG ltg@ased to be enforceable or its
enforceability has been suspended or limited, dificate of lack or limitation of
enforceability shall [..] be issued [..]". If dea certified as EEO lacks enforceability or
if the enforceability has been withdrawn or limitddee also Article 11 of the
Regulation), the court of the Member State of arighall, upon application of the
debtor®™® at any time, issue eertificate of lack or limitation of enforceability, by
using the standard form in Appendix IV (see Arti6l€¢2) of the Regulation 805/2004,
Section 541. Paragraph four of the CPL of Latvia). Unfortungtehe CPL of Latvia
does not provide for an event if Latvia receive®Ceartificate of lack or limitation of
enforceability” (drawn up as standard form in Apgi@rV of the Regulation) issued by

%4 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 11 EG-VollstrTitelV@abst S.), S. 120.

%% Compulsory enforcement measures are stipulatedasmd solely by national laws of the Member State
of enforcement. In Latvia this is the CPL of Lat(se Article 20 (1) of the Regulation 805/2004).

26 péroz, H. La réception des jugements étrangers ltndre juridique francais. Paris: L.G.D.J., 2005
165-166.

%7 This norm is also interpreted by: Wagner, R. Dieuen EG-Verordnung zum Européischen
Vollstreckungstitel. IPRax 2005, Heft 3, S. 193; Huf3tege R. Braucht die Vemong) Uber den
europaischen Vollstreckungstitel eine ordre-pulligusel? Festschrift fir Erik Jayme. Band |. Miinthe
Sellier European Law Publishers, 2004, S. 376 daljh the author considers that decisions have to be
valid); Riedel, E. Europaischer Vollstreckungstifiédt unbestrittene Forderungen. Kéln: Deubner \grla
2005, S. 10; Schmidt U. Europaisches Zivilprozessrectdas 1. Buch der ZPO. Minchen : Verlag
C.H.Beck, 2004, S. 134.

%58 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen: Sellier, 2010, Art. 11 EG-VollstrTitelV®4bst S.), S. 121.

%9 gee Rauscher, T.(Hrsg.). Europaischer Zivilprezesd Kollisionsrecht EuZPR / EulPR Kommentar.
Miinchen : Sellier, 2010, Art. 6 EG-VollstrTitelV®4bst S.), S. 90. However, Section 5SRaragraph four
of the CPL states that such request can be suliniiyea “participant in the matter" (meaning, also
creditor). Thus, théegislator of the Republic of Latvia has exceededhé limits of Regulation 805/2004.

It means that Section 54Paragraph four of the CPL should have narroweerpnétation, namely, in a
united system with Article 6 (2) of the Regulati®®5/2004. It follows, that with the notion “parfieint to
the matter" as used in the CPL the notion “debsbuld be understood.
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court of another Member State. From standard forsdgpendix IV of the Regulation, it
is also seen that the foreign court may includ€ in

299.1. "decisionhas ceased to be enforcealile

299.2.  "enforceability has beestayedfor time”;

299.3.  "enforceability has bedimited to protective measuresfor time";

299.4.  "enforceability has beesuspendedor time until submission of security”.

300. |If foreign judgement (which has been certified aBOf has ceased to be
enforceable in the Member State of origin, thewpading to Section 563 Paragraph one
Clause 8 of the CPL, the execution proceedingd bhaérminated.

301. If foreign court hasstayed the enforcement of EEO, then the bailiff in Latvia
shouldstay the execution proceedings on this basis. Howesections 560 and 562 of
the CPL do not provide for such obligation of amuint for staying the execution
proceeding$®® The only thing that can be done currently is tgplapSection 560
Paragraph one Clause 6 of the CPL, based on analggh relates to cases when a
Latvian court has taken a decision on the suspemgithe execution of a foreign court or
competent authority adjudication (in the senseaafti®n 644). Analogy will in this case
reveal as follows: a baliliff has to suspend thecatien proceedings if a foreign court has
taken a decision and issued the "Certificate ok lac limitation of enforceability”
(Appendix IV of the Regulation, see Article 6 (2) the Regulation), and marked in
Paragraph 5.2.1 thereof that enforcement of thésidec court settlement, or authentic
instrument is stayed for time. At the same timspadystematic interpretation can be
applied since it follows from Articles 1, 5, 11 a@6 of the Regulation 805/2004 and
Section 644 of the CPL that foreign court decisioourt settlement, or authentic
instrument issued by a foreign court and certiisdEEO is directly enforceable in Latvia
(i.e., without intervention of a Latvian court).

302. The same can be told abosuspendingthe enforcement of EEO issued by a
foreign court (see Section 559 of the CPL of Latvlgere there is no such national legal
order).

303. In relation tolimitation to protective measuresof the enforcement of EEO
issued by a foreign court, Section 84Paragraph one of the CPL should be
supplemented with the event provided for in theicdeté (2) of the Regulation and
submission of standard form in Appendix % .Moreover, in such situations it should be
noted that a foreign court may have applied proteaneasures that are not present in
the civil procedure in Latvia. Therefore, Latviaouct should be given the right (in court
sitting or without it), by virtue of its decisioty replace these protective measures laid

20 Rudevska, B.Arvalsts tiesu n@mumu atzanas un izpildes &tibas tendences civilliés un
komerclieis Eiropas Saviaba un Hagas Starptautisko prittiesbu konfereng. Promotion Thesis. Riga:
Latvijas Universiite, 2012, p.113, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf

%61 |bid, 113. Ipp.
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down by a foreign court with measures provided sy €PL of Latvia (see Section 138
of the CPL and Article 20 (1) of the Regulation).

304. On the difference between Article6 (2) and Arti2R of the
Regulation 805/2004, refer to sub-section "Stayiroitation of the enforcement” (see
§ 359 and further) of this Study.

305. EEO shall be submitted for enforcement directly to poisory enforcement
authorities of the Member State of enforcement ainds basis for initiating
enforcement proceedinggsee Article 20 (1) and (2) of the Regulation @0®4). That
means that a decision made in one Member Statguslly directly enforced in another
Member Stat&? provided that the Member State of origin has fiedithis decision as
EEO. Such legal construction suggests on the gityilaf EEO with the institute of writ
of execution as it is known in the national lawse($Section 540 Paragraph one, as well
as Section 553 of the CPL). Moreover, it followsonfr Article 20 (2) of the
Regulation 805/2004 that the creditor has to subh@tEEOdirectly to the competent
compulsory enforcement authoritie$ and not the court, of the Member State of
enforcement. It resembles the mechanism of sulmmittirit of execution. Apparently, by
this the EEO attempts to abolish not only gnecessesf exequatur and recognition in
the Member State of enforcem&ftbut also to replace the national writs of exemutf

of Member States of origin and enforcement. Thaamsethat EEO forms a direct
"bridge" between the court of Member State of orighd the compulsory enforcement
authority of the Member State of enforcem@nt.

306. Thus, from the procedural and content-related paointiew, EEO is similar also
to the Latvian writ of execution. It suggests thRegulation 805/2004 has not only
abolished theprocessesof exequatur and recognition in the Member Stafe o
enforcement and transferred separate elementotherthe Member State of origin, but
also introduced a procedural document replacingwhe of execution of the Member
State of enforcement (which was issued by the couilember State of enforcement
based on the decision of exequatur, in the cldspic@ess of exequatur). At the same
time, EEO replaces also the writ of execution & Member State of origin, i.e., the
court of the Member State of origin issues the EEE©nce Thus, issuing of a separate
national writ of execution is no more necessargrig Member Staté®® However, here it

%2 1n the event of exequatur, actually the decisibrexequatur is enforced in the Member State of
enforcement (not the same decision by foreign gotititerefore, also writ of execution is given based
the decision of exequatur (and not on the basisrefgn decision).

%3 gee also: Riedel, E. Europaischer Vollstreckutegsiiir unbestrittene Forderungen. Kéln: Deubner
Verlag, 2005, S. 1.

264 On replacing the process of exequatur, refer éal&j E. bid., S. 10.

25 p'Avout, L. La circulation automatique des titresécutoires imposée par le réglement 805/2004 du 21
avril 2004.Revue critique de droit international privé006, No. 1, p. 11. The French author calls EEO
also an “automatic inter-Community connection”.

%6 gection 540 Paragraph seven of the CPL stipultites in Latvia, next to the national writs of
execution,also EEO issued by a foreign court or getent authority shall be regarded as execution
document.
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should be noticed, th&EEO communicate the operation and enforceability ofa
decision given by the Member State of origin, and at of autonomous EU levelln
this sense, the name "EEQ" is confusing since Hgtilas nothing else but decision of
the Member State of origin and based on it a wiriéxecution is issued in the form of
EEQ?®

307. Abolishing of process of recognition and exequatuof a decision of foreign
court. It follows from Articles 1 and 5 of the Regulati805/2004, that EEO abolishes
the processes of recognition and exequatur of asidecin the Member State of
enforcement. Thus EEO at the same time communiozatethe operation of the decision
of foreign court (like,res judicatd, and the enforceability there@f It follows from
Article 1°°° of the Regulation 805/2004, that the object ofliéiba is the processof
exequatur and recognition in the Member State oforeement asintermediate
proceedings, but not recognition and exequaturuak.sThe same is suggested also by
Article 5, according to which "judgement which hbheen certified as a European
Enforcement Order in the Member State of originlisharecognised and enforcedn
the other Member States without the need for aadattbn of enforceability and without
any possibility of opposing its recognition.” It ares that decision, which has been
certified as EEO, has to be recognised and enforicedother Member States
automatically, in addition, without providing forp@ssibility to appeal the recognition of
this decision. So the debtor is not even entittedetjuest the court of the Member State
of enforcement to review the recognition of the aete decision (see, for example,
Article 33 (2) of Brussels | Regulation where swuclpossibility has been provided for).
No doubt, certifying a decision as EEO excludes pussibility to apply all the
mechanisms of recognition and exequatur provided ifio Brussels | RegulatiGf?,
including appeat’*

308. There have been two cases in the Latvian case lavecreditors turn to Latvian
courts with a request to recognise and enforce EE@ed in another Member State in the

%7 See also: Seidl, S. Auslandische Vollstreckutgjstind inlandischer Bestimmtheitsgrundsatz. Jena:
Jenaer Wissenschaftliche Verlagsgesellschaft, 281832.

%8 Rudevska, B.Arvalsts tiesu n@mumu atzanas un izpildes &tibas tendences civilliés un
komerclieis Eiropas Savigha un Hagas Starptautisko prttiesbu konfereng. Promotion Thesis. Riga:
LU, 2012, p.111, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf

29 Article 1 of the Regulation 805/2004 states: “Tiepose of this Regulation is to create a European
Enforcement Order for uncontested claims to perimyt, laying down minimum standards, the free
circulation of judgements, court settlements antheutic instruments throughout all Member States
without any intermediate proceedings needing tdtoeight in the Member State of enforcement prior to
recognition and enforcement.”

2% See also: Péroz, H. Le réglement CE no. 805/200£1 avril 2004 portant création d'un titre
exécutoire européen pour les créances incontest@asial du droit international2005, p. 664.

2! Rudevska, B.Arvalsts tiesu n@mumu atzanas un izpildes &tibas tendences civilliés un
komerclieis Eiropas Saviaba un Higas Starptautisko prittiesbu konfereng. Promocijas darbs.1Ba :

LU, 2012, p.109, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf
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territory of Latvia. In one matter, it was an EES&sued by a Parnu County Court,
Estonia, but the application for recognition and enforcaima this EEO wasefused by
Latvian court of first instance based on ArticleBthe Regulation 805/20042 In the
other matter, an EEO issued byalish court was submitted to a Latvian court of first
instance for recognition and enforcement. The lastveourtrefused to acceptsuch
application based on Article 20 of the Regulati®5/2004>"® In both cases the Latvian
court based on different articles of the Regula8066/2004 and took different decisions:

308.1. to refuse the application for recognition and ecéonent (Section 644

Paragraph three of the CPL);
308.2. to refuse to accept the application for recognitimmd enforcement
(Section 132 Paragraph one Clause 1 of the CPL);

309. The right way in such cases would be to refer tticks 1, 5 and 20 of the
Regulation 805/2004 and at the same timéak® a decision on refusal to accept the
application for recognition and enforcement since the dispute is not within the
jurisdiction of the court (Section 132 Paragraple @lause 1 of the CPL), namely, in
events provided for in the Regulation 805/2004, islens of foreign courts are
enforceable according to the procedure set by e, @ithout requesting recognition of
the adjudication of the foreign court, as well lzs pronouncement of the execution of the
adjudication of the foreign court (Section 644 Baaah three of the CPL). An ancillary
complaint may be submitted regarding this decisibthe court (Section 132 Paragraph
three and Section 442 of the CPL).
310. In the first moment it could seem that EEO inclubesh mentioned notions —
recognition and exequaturLet us compare the content of Article5 of the
Regulation 805/2004 with the classical notion o€ognition. If recognition means
disseminating the operation of a decision of aifprecourt in the territory of another
Member State, then initially it can be understobdt tEEO does not change anything
much in the content of notion of recognition, exckp the territorial dissemination of
the legal consequences thereof (i.e., in the same ih the territory of the whole EU,
except for Denmark) and the lack of the right of tember State of recognition to
decide on the recognition or non-recognition oftsdecision in its territory. However, in
the notion of recognition both these mentioned etspare important: dissemination of
the operationand allowing such dissemination on the part of the MemState of
recognition. If any of these criteria is lackingjs hard to speak about "recognitici®.
Thus, we must agree to the conclusion of the Fréemdl scientist.. D Avouton the fact

272 Decision of 22.06.2011 in civil matter No. C296%14by Riga City Latgale Suburb Court [not
published].

273 Decision of 21.05.2010 in civil matter No. 3-101003 by Kuldga District Court [not published].

2% Rudevska, B.Arvalsts tiesu n@mumu atzanas un izpildes &tibas tendences civilliés un
komerclieis Eiropas Saviaba un Higas Starptautisko prittiesbu konfereng. Promocijas darbs.1Ba :
LU, 2012, p.109-110, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf
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that Regulation 805/2004 introduces automaseudo-recognitionimposed "from the
above"’

311. Also abolishment of taking exequatur decision ire tMember State of
enforcement follows from Articles 5, 24, and 25wé Regulation 805/2004. What is the
impact of this innovation on the understanding ofian of exequatur in the context of
EEO? Apparently, Article 5 provides for an autornanforcement without any kind of
procedural control in the Member State of enforcetméccording to the classical
definition, exequatur means assigning of enfordégptio a decision of foreign court in
the territory of the Member State of enforcemerwidver, in the context of EEO, notion
of exequatur obtains approximately the followindimigon: exequatur is the assigning of
specifi¢’® enforceability’’ to a decision of court of the Member State in oribe the
decision to be automatically and directly enfordeah the territory of the whole EU
(except for Denmark). From the comparison of bdtbse definitions changes in the
content of the notion of exequatur follow; thus, EEan be placed somewhere in
between the classical exequatur and the classitbfvexecution. It must be noted that
in the context of the notion of exequatur, the Raigon 805/2004 deprive of the right of
the Member State of enforcement to decide on afigvar not allowing of enforcement
in its territory (the only exception is Article 2if the Regulation 805/2004), It suggests
on emerging of the notion of "self-exequatur" ie 88U civil proceduré’®

312. However, from the other point of view, decision in the Member State of
enforcement may have more legal consequences titgonal decisions of the Member
State of enforcement in analogical cases. Musteagiith the conclusion of the German
legal scientisiT. Rauscherthat EEO communicate the enforceability and opmreof a
decision of one Member State in the territory obtaer Member State at onte.EEO
operates in the whole territory of the EU (excemt Denmark). But the decisions of

27> D’Avout, L. La circulation automatique des titresécutoires imposée par le réglement 805/2004 du 21
avril 2004. Revue critique de droit international priv006, No. 1, p. 14. But the German professor
C. Kohler calls it “ex lege dissemination of operation of a decision, predomts of which are only
verified by the court of the Member State of origihich has also taken the respective decision": See
Kohler Ch. Das Prinzip der gegenseitigen Anerkegnim Zivilsachen im europaischen Justizraum.
Zeitschrift fir Schweizerisches RecBasel : Helbing & Lichtenhahn Verlag, 2005, S. 280.

276 sych enforceability may be called “specific” doethie fact that the decision already has the switus
enforceability in the Member State of origin acdogdto national laws of that Member State. Cerdifion

of a decision as EEO allows this national enfordigglto “move" freely to the territories of all EU
Member States (except for Denmark). However, it gimains enforceability of the Member State of
origin.

2"In order to be certified as EEO, a decision ofrcafi the Member State of origin has to comply with
specific criteria provided for in the Regulation582004. Only by certifying this decision as EEO daloe
entitled to be recognised and enforced in the diWeMember States, except for Denmark.

2’8 Rudevska, B.Arvalsts tiesu n@mumu at¥anas un izpildes &tibas tendences civilliés un
komerclietis Eiropas Saviaba un Higas Starptautisko prittiesbu konfereng. Promocijas darbs.1Ba :

LU, 2012, p.110, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?l1=1&fn=F8859 47 0/Baiba%20Rudevska%202012.pdf

7% Rauscher T. Der Europaische Vollstreckungstitelufibestrittene Forderungen. Miinchen/Heidelberg:
Sellier, European Law Publishers, Recht und Widfic¥ierlag des Betriebs-Berat@004, S. 1, 30.
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recognition and exequatur stipulated by Bruss&®edulation operatenly in the territory

of the Member State that has taken these decisidns.suggests that the obligation of
the procedural quasi-contf8l of recognition and exequatur now has been givetheéo
court of the Member State of origin. From thisalidws, that in uncontested claims EEO
has completely abolished theocesse®f recognition and exequatur in the Member State
of enforcementThis process in much simpler way is now transtén@ the Member
State of origirf>*

313. Definition of European Enforcement Order. In law of Latvia, EEO is
defined as follows.

314. In relation to judgements:?®?

EEO in uncontested claims is a procedural institut¢also a document), which:

1) is issued as document on the basis of decidittredViember State of origin;

2) abolishes the processes of recognition and etagin the Member State of enforcement;

3) replaces the decisions of recognition and extened the Member State of enforcement;

4) contains separate procedural elements of retogrand exequatur (that are performed in the
Member State of origin), as well as notions of adtic and absolute "pseudo-recognition” and "self-
exequatur";

5) replaces the national writs of execution of belember States and as such is directly enforcepble
in the territory of the whole EU (except for Denikjaand

6) communicate the operation and enforceabilitythe territory of the whole EU (except for
Denmark) of a decision given by the Member Staterigfin, and not of autonomous EU level.

315. In relation to court settlements and authentic instuments:83

EEO in uncontested claims is a procedural institatso a document), which:

is issued as document on the basis of a couréswtit of authentic instrument certified by courthef
Member State of origif®*

abolishes the process of exequatur in the Memlzde f enforcement of court settlement or authentic
instrument?®®

289 This can be called “quasi-control" since self-cohtan be hardly called control. See also: Stadier
Das Européisches Zivilprozessrecht — Wie viel Bsatigung vertragt EuropdPRax 2004, Heft 1, S. 7,
where the author suggests that “self-control isaaabntrol”. It is also agreed by the profess<oKohler
(see: Kohler, Ch. Das Prinzip der gegenseitigenrkeraung in Zivilsachen im europaischen Justizraum.
Zeitschrift fir Schweizerisches Recht. Basel : ligb& Lichtenhahn Verlag, 2005, S. 287, where the
author indicates that “controllee is also the caligr and therefore such control can hardly sehe t
function of trustworthiness").

21 Rudevska, B.Arvalsts tiesu n@mumu atzanas un izpildes afibas tendences civillia$ un
komerclietis Eiropas Savigha un Hagas Starptautisko prttiesbu konfereng. Promocijas darbs.18a :
LU, 2012, p.114, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?l1=1&fn=F8859 47 0/Baiba%20Rudevska%202012.pdf

22 Rudevska, B.Arvalsts tiesu n@mumu at¥anas un izpildes &tibas tendences civilliés un
komerclieis Eiropas Saviaba un Higas Starptautisko prittiesbu konfereng. Promocijas darbs.1Ba :
LU, 2012, 115. Ipp.; Rudevska, B. Eiropas izpildiksts (11).Likums un tiedbas 2007, 9.§j., Nr. 2 (90),
p.60.

83 Rudevska, B. Eiropas izpildu raksts (l)kums un tiedas 2007, 9. §., Nr. 2 (90), p.60.

284 gee Article 24 (1) and Article 25 (1) of the Rgion 805/2004.

285 See Article 24 (2) and (3) and Article 25 (2) gB)lof the Regulation 805/2004.
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replaces the decision of exequatur of the MembeeSif enforcement of court settlement or authentic
instrument:®®

contains notions of automatic and absolute seleatur, thus communicating the enforceability ainto
settlement or authentic instrument of the MembateSof origin automatically in the whole territar/the
EU (except for Denmark); and

replaces the national execution documents of batmbkr States and as such is directly enforcealihein
territory of the whole EU (except for Denmark).

316. Non-appealability of EEO certification (Article 10 (4)). Pursuant to Article 10
(4) of the Regulation 805/2004, no appeal shallagminst the issuing of a European
Enforcement Ordecertificate. Here the decision with which EEO is certified inbe
distinguished between the EEO certificatiddecision can be appealed if such is
provided by the laws of the Member State of origsut the EEO certification itself
cannot be appealed once it is issued; this nonadgipiéity derives from the directly
applicable EU norms — Article 10 (4) of the Regidat805/2004 (see Section5
paragraph three of the CPL of Latvia).

317. Certifying a decision as EEO in the Member Statemdin is performed by a
unilateral procedure (without participation of pes) andcannot be appealed(see
Article 10 (4) of the Regulation 805/2004, as was| Section 541Paragraph one of the
CPL of Latvia). It means that the creditor (and ooly the debtor) has no opportunity to
appeal certification of a decision as EEO. Howeueiseparate cases Member States in
their national legal acts can provide for procecasdo how the creditor should act if the
court has left the application regarding certifyagecision as EE@ot proceeded with
due to some errof8! For more on this issue refer to sub-section "Rnobdf challenging
refusal to issue EEO certificate" of this Studye(8866 and further).

2.8.4. Redctification or withdrawal of the EEQO certificatio

318. According toArticle 10 of the Regulation 805/2004:

1 The European Enforcement Order certificate shafipn application to the

court of origin, be: (a) rectified where, due toraaterial error, there is a

discrepancy between the judgement and the cetgfiq®d) withdrawn where it

was clearly wrongly granted, having regard to tleguirements laid down in this
Regulation. 2 The law of the Member State of orighall apply to the

rectification or withdrawal of the European Enfornent Order certificate. 3 An
application for the rectification or withdrawal @f European Enforcement Order
certificate may be made using the standard formppendix VI. 4 No appeal
shall lie against the issuing of a European Enfoneat Order certificate

286 gee Article 24 (2) and (3) and Article 25 (2) gB)lof the Regulation 805/2004.
%87 See: Wagner, R. Die neue EG-Verordnung zum Eisopén VollstreckungstitelPRax 2005, Heft 3,
S. 197.
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319. As it can be seen from the mentioned legal norsying of EEO certification
cannot be appealed against. Therefore, the Regul&@5/2004 offers participants to the
matter opportunity to submit an application for tigzation or withdrawal of EEO
certificate. Here it must be noted that prohibitadrappeal stated in Article 10 (4) of the
Regulation relates only and solely to the EEO fieatie itself, and it means that national
decisions on rectification or withdrawal of the EEExtificate can be appealed against if
the national laws of the Member State allows fofsiee, for example, Section 543
Paragraph five and Section 54Baragraph three of the CPL of Latvia). In Latviaew
rectifying or withdrawing an EEO certificate, thational laws of Latvia are applied.
Thus, it should be consulted what legal order fiig tssue has been included in the CPL
of Latvia.

320. Pursuant to Article 30 (1) (a) of the Regulatio®@D04, the Member States shall
notify the European Commission of the procedures réxtification and withdrawal
referred to in Article 10 (2). Latvia has notifienf the following: "Implementation
measures of Article 10 (2) of the Regulation haeerbtransposed in Sections 543 and
545 of the Civil Procedure Lav® It would be more precisely to state that these
measures have been introduced in Section$ &48545 of the CPL.

321. Until now the Latvian courts have not applied A#gi@0 of the
Regulation 805/2004.

322. Rectification of EEO certificate and standard formin Appendix VI. Pursuant

to Section 543 Paragraph one of the CPL, a court, which has redda judgement or
taken a decision, on the basis of a request byteipant in the matter may rectify errors
in an EEO, based upon Article 10 of the Regula806/2004. When submitting an
application for rectification of EEO, the stand&dm mentioned in Article 10 (3) of the
Regulation 805/2004, it is standard form in Appendi of the Regulation "Application
for rectification or withdrawal of the European Brdement Order Certificate" (see
Section 543 Paragraph two of the CPEJ? Such application shall be submitted at any
time since neither the Regulation, nor the CPL ples for a term for submitting such
application. Application for rectification of EEGa be submitted by a participant to the
matter (meaning both the creditor, and debtor). 3ate fee has to be paid for the
submission of such application. Application to Latv court shall be submitted in
Latvian, which means that translation expensestbdse covered from the means of
submitter.

323. Issue of rectification of errors shall be adjudschin a court sitting, previously

288 See The European Judicial Atlas in Civil Matters:
http://ec.europa.eu/justice_home/judicialatlasftitihl/rc_eeo_communications_Iv_Iv.htm

The Atlas presents information also on other EU MenStates and their procedures of rectificatioth an
withdrawal.

289 1t follows from Avrticle 10 (3) of the RegulatiorDB/2004, that it is not mandatory to use the stahda
form in Annex VI, meaning it is optional to use fHowever, Section 543 aragraph two of the CPL of
Latvia stipulates a mandatory use of this stanflaod in Latvia.
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notifying the participants in the matter regardihis; the non-attendance of such persons
shall not be an obstacle for adjudication of thseiés(see Section 54Baragraph three of
the CPL). Errors shall be rectified by a court dem, and an ancillary complaint may be
submitted in respect of his decision (see Secti8) Paragraphs four and five of the
CPL). Apparently, in such event the Latvian cowas o issue also a new EEO certificate
(standard form in Appendix I) containing the rdcttions indicated in the decisiolb.is
although not very clear what happens with the prewus EEO certificate.
Regulation 805/2004 has left this issue, as seeinsthe competence of national legal
norms of the Member States (see Article 10 (2) ohé¢ Regulation), however, this
issue should be dealt with in the Regulation itselby virtue of joint standard forms.
Currently the legislator of Latvia can only state the CPL that the previous EEO
certificate and its copies have to be returnedhéoliatvian court and that a note shall be
made on them (for example, by virtue of a spect&ahp) regarding the fact that this EEO
certificate has been rectified with a decision datMian judge (date, number, and
signature of the judge). This however will not sothis problem at the very basis of it.
324. If the submitter of the application for rectificai of EEO certificate is debtor
(not the creditor), then this debtor has the rigatcording to Article 23 of the
Regulation 805/2004, to submit an application te tompetent court of the member
State of enforcement (which is not Latvia) on tlwdloiving: 1) to include in the
enforcement proceedings protective measures; giadde security of enforcement (by
allowing for the enforcement of EEO at the sameejimor 3) under exceptional
circumstances, to stay EEO enforcement. For morArtale 23 of the Regulation refer
to sub-section "Stay or limitation of the enforcentie(see 859 and further) of this
Study.

325. Redctification of EEO certificate takes place orilgue to a material error, there is
a discrepancy between the judgement and the EE@ficsde. Here misspelling or
miscalculation errors are meant, as well as ewgh&se the EEO certificate does not bear
correct information on the parties which therefdoes not match the information in the
judgement® Rectification of an EEO certificate is definitedffected also by cases when
a Latvian court makes correction of clerical andhamatical calculation errors in the
judgement (Section 200 of the CPL) which has presip been certified as EEO. Thus,
the rectification of EEO certificate as providedr fon Article 10 (1) (a) of the
Regulation 805/2004 may take place in two events:

325.1.  if the judgement itself is correct, but the judgesimade a technical error
(i.e., misspelling or miscalculation) in the EEQtdeate (information contained
by the Paragraphs 2—6 of the standard form in Appeli

325.2. if the judge has made a misspelling or miscalcoiaterror in the
judgement which has been then transferred alsohto EEO certificate

290 gkat. Riedel, E. Europaischer Vollstreckungsfiielunbestrittene Forderungen. Kéin: Deubner Verlag
2005, S. 25.
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(Paragraphs 2—6 of the standard form in Appendiklsuch event, the error in

the judgement should be rectified first, and thiso & the EEO certificate.
326. Information contained in Paragraphs 7-13 of thedsed form in Appendix | is
not taken from the judgement, therefore if mategalors have been made in this
information then the court should be submitted amtpplication for rectification of the
EEO certificate, but for its withdrawal*
327. If the EEO is rectified by a court or competent auhority of another Member
State, then the revoked part of execution of the adpiibe shall be terminated and
execution continued in conformity with the rectifiEEO (see Section 563 Paragraph six
of the CPL). This requirement applies also to Latvibailiffs. However, since
Regulation 805/2004 does not provide for joint ded form for the notice of
rectification of EEO certificate, it is not entiyetlear how such informing of bailiffs will
be performed in practice. Perhaps, the foreigntcoucompetent authority will issue a
new EEO certificate.
328. Withdrawal of EEO certificate and standard form in Appendix VI. Pursuant
to Section 545 Paragraph one of the CPL, a court, which has redda judgement or
taken a decision after receipt of an applicatimmfra participant in the matter, utilising
the form referred to in Article 10 (3) of the Reafibn 805/2004% may withdraw the
EEO, based upon Article 10 of the Regulation 8084&2Mpplication on the withdrawal
of EEO certificate can be submitted by any paréioipto the matter by using the standard
form mentioned in Article 10 (3) of the Regulati®®5/2004. It is the standard form in
Appendix VI "Application for rectification or with@wal of the European Enforcement
Order Certificate" of the Regulation.
329. No State fee has to be paid for the submissiomudh spplication. Application to
Latvian court shall be submitted in Latvian, whioleans that translation expenses has to
be covered from the means of submitter.
330. Application for the withdrawal of EEO certificat@all be adjudicated in a court
sitting, previously notifying the participants imet matter regarding this; the non-
attendance of such persons shall not be an obdiaclkedjudication of the issue (see
Section 545 Paragraph two of the CPL). An ancillary complaimay be submitted in
respect of a decision by a court in the matter itfidvawal (see Section 54Paragraph
three of the CPL). Also submission of this applmatfor withdrawal (just like of
application for rectification) can take place ay @aime since it is not limited to specific
term.
331. If a judge in Latvia takes decision to withdraw anEEQO certificate then,
unfortunately, it is not clear what happens next. h this situation there is only the

29! Rauscher, T. (Hrsg.). Europaisches Zivilprozessd tollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010, Art. 10 EG-VollstrTitelvV@abst S.), S. 114.

2921t follows from Avrticle 10 (3) of the RegulatiorD8/2004, that it is not mandatory to use the stahda
form in Annex VI, meaning it is optional to use owever, Section 545Paragraph one of the CPL of
Latvia stipulates a mandatory use of this stanflaod in Latvia.
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decision by the Latvian judge, and that is all. Regjlation 805/2004 does not provide
for any special standard form (apart from situatiors in Article 6 (2) and (3) of the
Regulation) which the court (or competent authority in the Member State of origin
would use to communicate that the EEO certificate &s been withdrawn.
Regulation 805/2004 has left this issue, as seemsthe competence of national legal
norms of the Member States (see Article 10 (2) ohé Regulation), however, this
issue should be dealt with in the Regulation itselby virtue of joint standard forms.

It must be said that standard forms in Appendixeand V of the Regulation 805/2004
refer only to events mentioned in Article 6 (2) Byl of the Regulation where it speaks
on the withdrawal or replacement of jnegemenitself (not the EEO certificate!).

332. If the submitter of the application for withdrawal EEO certificate is debtor (not
the creditor), then this debtor has the right, atiog to Article 23 of the
Regulation 805/2004, to submit an application te tompetent court of the member
State of enforcement (which is not Latvia) on tlwdlofving: 1) to include in the
enforcement proceedings protective measures; gjaade security of enforcement (by
allowing for the enforcement of EEO at the sameejimor 3) under exceptional
circumstances, to stay EEO enforcement. For morArbale 23 of the Regulation refer
to sub-section "Stay or limitation the enforcemgste 8359 and further) of this Study.
333. Withdrawal of EEO takes place only in the event wiliteis clearly that it has
been issued unjustifiably, without complying withhet requirements of
Regulation 805/2004 — mainly those requirementst thave been laid down for
certifying a judgement as EEO (see Article 6 of Regulation). For example, it can be
seen from the standard form in Appendix VI of thegRlation, that withdrawal can be
applied for if the certified judgement has beerkdith with a consumer contract but the
judgement has been taken in a Member State whiohtithe Member State of domicile
of the consumer in the sense or Article 59 of Belsss Regulation. That means that non-
compliance to the norms of international jurisdinti(as indicated by Article 6 (1) (b) or
(d) of the Regulation 805/2004) can be basis ferwithdrawal of EEO certificate. The
same relates also to the non-compliance with thenmim procedural standards, as well
as situation when the claim has been contestedufruuintested).

334. The notion “clearly" a priori indicates that Article 10 (1) (b) of the
Regulation 805/2004 should be interpreted narrowlyt since Article 10 replaces the
possibility of appeal against the EEO certificatieen Article 10 (1) (b) has to be
interpreted widened. Thus the submitter has toeekiy the EEO certificate should be
withdrawn®®® Also in Paragraph 6 of the standard form in AppeM of the
Regulation, the submitter itself has to indicatd arplain the reasons for withdrawal.
335. If court or competent authority of another Member Sate withdraws EEO,
then execution proceedings upon request of aneistied party shall be terminated in

293 Rauscher, T. (Hrsg.). Européaisches Zivilprozessd Wollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010, Art. 10 EG-VollstrTitelV@abst S.), S. 114.
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Latvia (see Section 563 Paragraph one Clause BeofCPL). This requirement applies
also to Latvian bailiffs. However, since RegulatB0b/2004 does not provide for joint
standard form for the notice of withdrawal of EE@tdicate, it is not entirely clear how
such informing of bailiffs will be performed in prtice.
336. Atrticle 10 of the Regulation 805/2004 is also aggile tocourt settlements and
authentic instruments. A draft law "Amendments to the Notariate Law", whics
planned to be supplemented with a new Divisidn"Notarial Deeds with Power of
Authentic Instruments” currently is being reviewatl the second reading by the
Saeim&®* Section 107 will be included in the referred to chapter andvéuld read as
follows:
At the request of the interested person regardiegniotarial deeds” indicated in
Section 107 of the Law, sworn notary shall issue the certificamentioned in
Article 57 (4) of the Council Regulation (EC) Nd/2001 of 22 December 2000
on jurisdiction and the recognition and enforcemehtjudgements in civil and
commercial matters (hereinafter referred to as tirRegulation 44/2001)
(Appendix VI of the Regulation 44/2001). Sworn notapon request of the
lender, according to Article 25 (1) and (3) of tRegulation (EC) No. 805/2004 of
the European Parliament and of the Council of 21lAR004 creating a
European Enforcement Order for uncontested clainesginafter referred to as
the Regulation 805/2004), shall issue the Europeanforcement Order
(Appendix 11l to the Regulation 805/2004) for thetarial deeds indicated in
Section 107 of the Law. The standard forms mentioned in Articlg2)
(Appendix IV to the Regulation 805/2004) and Aetigl (3) (Appendix V to the
Regulation 805/2004) of the Regulation 805/2004ll 4@ issued by the sworn

294 Draft law “Amendments to the Notariate Law". Drddiw for the second reading No. 332, p. 11.

Available at:

http://titania.saeima.lv/LIVS11/saeimalivs11.ns¥DD16519E5357087C2257A52003235AE?OpenDocum

ent

29 Section 10¥ of the draft law “Amendments to the Notariate Law following have been indicated as

notarial deeds:
A loan agreement that has been drawn up as a raltaléed and execution of which is not
dependent on the existence of previously provatmeliions shall be executed according to the
procedure of execution of court judgements as kstipd by the Civil Procedure Law. When
drawing up notarial deeds mentioned in the Paraframe of this Section, the sworn notary, in
addition to the requirements of Sectiort@7the Law, shall explain to the participants ireth
notarial deed that in case of non-fulfilment of ightions of such notarial deeds they have the
force of execution document, and shall make a spording note in the notarial deed, and shall
include in the name of the deed notification thattsnotarial deed shall be executed according to
the procedure of execution of court judgementstigsilated by the Civil Procedure Law. In the
notarial deed the following information shall becinded: the amount of the obligation; interest
rate; penalty, if such has been contracted for; dage of procedure of execution, as well as fact
that parties understand that in case of non-fuldiirhof obligations the notarial deed has the force
of an execution document. Penalty in such notadegds shall be indicated in per cents and it
may not exceed the lawful interest amount as Istipd in Section 1765 Paragraph one of the
Civil Law.
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notary upon request of the interested perddre sworn notary who has made the
notarial deeds mentioned in Section 103 the Law, upon request of the
interested person may correct errors in EuropeanfoEagement Order of
withdraw the European Enforcement Order based orticlarl0 of the
Regulation 805/2004. When submitting a requestdatification or withdrawal
of European Enforcement Order, the standard formtinaed in Article 10 (3) of
the Regulation 805/2004 (Appendix VI to the Regquia®05/2004) shall be used.

337. As can be seen in the draft lathe procedural order according to which the
notary rectifies or withdraws EEO certificate, and, especially, with what deed
(document) this is done, has not been prescribed. sApreviously mentioned,
Regulation 805/2004 does not provide for any standéform.

2.9. Enforcement of EEO

2.9.1. Process and theoretical framework of enforcement

338. The first sentence of Article 20 (1) of the Reguat stipulates: "Without
prejudice to the provisions of this Chapter, thioesement procedures shall be governed
by the law of the Member State of enforcement.'itAsan be seen, Article 20 (1) of the
Regulation 805/2004° clearly and explicitly states that the enforcememicedures of
EEO are governed by the national laws of the Men&iate of enforcementek loci
executioniy unless the Regulation does not provide for awtwwus provisions of
enforcement (such have been provided for, for examp Article 20 (2) and (3) and
Article 23 of the Regulation). As correctly stated German legal scientists, the wording
of the first sentence of Article 20 (1) "withoutgpudice to the provisions of this Chapter”
are misleading from the point of view of legal teifue, since they present the notion
that only the norms of the Chapter IV of the Retata prevail over the national
provisions of enforcement. However, if taking insxcount the purpose of this
Regulation, this legal norm has to be understoodeteyence tany provisions of the
Regulation stipulating autonomous legal norms foompulsory enforcement
proceeding$®’

339. In Latvia EEO should be enforced according to thevigions of the CPL of
Latvia (see Section 644 Paragraph three of the Gl )vell as any adjudication taken in

29 gee also Article 24 (2) and (3) and Article 2548d (3) of the Regulation 805/2004.
297 Rauscher, T. (Hrsg.). Européaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 161.
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Latvia (see the second sentence of Article 20 {1h@® Regulation, as well as Section 540
Paragraph seven of the CPL).

340. It is important to mention that Article 20 (1) dfet Regulation 805/2004 speaks
only on the compulsory enforcement proceedingsclvig not the same as enforceability
of a decision. On the notion of enforceability, gde refer to the sub-section
"Enforceability of judgement” (seel&2359 and further).

2.9.2. Law applicable to enforcement proceedings

341. As indicated in the previous statement, nationalslaf the Member State of
enforcement shall be applied to the enforcementgadings of EEO, except for cases
specially provided for in the Regulation. For exdmf EEO issued in another Member
State is submitted for enforcement in Latvia, them enforcement thereof in Latvia will
take place according to legal norms of the CPL aftivia (ex loci executionis i.e., by
applying those compulsory enforcement measures@sded for in the Part E of the
CPL of Latvia.

342. However, Regulation 805/2004 stipulates:

342.1. what documents shall be submitted by the creditothe competent
authorities of compulsory enforcement of the MemBgate of enforcement
(Article 20 (2));

342.2.  prohibition ofcautio judicatum solvfArticle 20 (3)); and

342.3.  basis and types of stay or limitation of enforcetr{@mticle 23).

2.9.3. Documents to be submitted to enforcement authority

343. Pursuant to Article 20 (2) of the Regulation 80%20creditor shall be required to
provide the competent enforcement authorities efMember State of enforcement with
the following documents.

343.1.  a copy of the judgement (court settlement or autbenstrument) which
satisfies the conditions necessary to establishuitisenticity (Article 20 (1) (a));

343.2. a copy of the EEO certificate which satisfies tladitions necessary to
establish its authenticity (Article 20 (1) (b);

343.3. where necessary, a transcription of the EEO ceatidi or a translation
thereof into the official language of the Membeait8tof enforcement or, if there
are several official languages in that Member S{@e example, Belgium,
Luxembourg), the official language or one of thdéicodl languages of court
proceedings of the place where enforcement is $pugbonformity with the law
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of that Member State, or into another language that Member State of
enforcement has indicated it can accept. The tatiosl shall be certified by a
person qualified to do so in one of the MembereStésee Article 20 (1) (c)). For
example, translation of EEO issued in German im@ery can be certified by a
translator authorised for it. As a rule, it does have to be the translator who
provides translation services in Latvia.
344. Submission of a photocopy of the mentioned docusmisnot permitted — it has
to be either true copy, or the original. The submitted documents havepriovide
sufficient information to establish whether theg authentic. It is necessary to avoid
cases when one and the same EEO is enforced atj@rdebtor several timé¥’
345. It is also important to note that the creditor kasubmit to the bailiff both the
copy of the decision, and the copy of the EEO fieate. Law indicates an important
problem that could arise in practice in relationctpies of documents, namely, a copy
shall comply with the requirements laid down fopies of documents in the Member
State of origin (or the issuing state of the EE@ifieate)>°° For example, if a Latvian
bailiff is submitted an EEO issued in Malta, thbe topy thereof shall confirm with the
requirements set in the laws of Malta. Of coursemiost cases it will be difficult for
Latvian bailiffs to verify it.
346. Article 20 (2) of the Regulation 805/2004 provideshorough list of documents
to be submitted; therefore, Latvian bailiffs shoulot be allowed to demand additional
documents from creditors to start enforcement mdicgs of EEO in Latvia.
347. The transcription or translation &EO certificate (but not judgement, court
settlement, or authentic instrument!) in the largguaf the Member State of enforcement
shall be submitted where necessary. It could séamittis not a mandatory obligation,
unlike the documents required by Article 20 (2) éad (b) of the Regulation 805/2004.
However, this is not the case, since the MembeteSthave clearly notified of the
accepted languages (pursuant to Article 30 (1)ofldhe Regulation). Thus, both these
legal norms shall be interpreted systemic3ywith the notion "where necessary", one
should understand situations where the EEO cextdibas been issued in a language that
had not been notified as accepted by the Membeae $faenforcement. For example, if
an EEO certificate issued in the German languagdustria shall be submitted for
enforcement in Germany, no translation thereokisessary (since Germany has notified
of the German language as accepted language). Howiean EEO certificate issued in
the German language in Austria shall be submitbeachforcement in Latvia, translation
thereof in the Latvian language is mandatory, sibatvia has notified of the Latvian

298 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelvV@abst S.), S. 163.

299 Rauscher, T. Der Europaische Vollstreckungstitel dnbestrittene Forderungen. Miinchen : Sellier,
2004, S. 67, 68.

%0pid., S. 68.

301 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 164.
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language as the only accepted language). Analogiitedtion will be in Lithuania. In the
event of Estonia, the situation is a little diffietesince both the English, and Estonian
languages are accepted in Estonia. Therefore,x@mmple, an EEO certificate issued in
the English language in Scotland shall be submitbednforcement in Estonia without
the translation thereof in the Estonian langu®ge.

348. According to Article 30 (1) (b) of the Regulatio@®82004, Member States shall
notify the Commission of the languages acceptegyant to Article 20 (2) (c). All
notifications of the Member State can be found Ire European Judicial Atlas in Civil
Matters:
http://ec.europa.eu/justice_home/judicialatlasthwihl/rc_eeo_communications_Iv.htm
349. Member States to the Regulation 805/2004 have iedtibf the following

acceptable languageBable of indicated languages

No. EU Member States Indicated languages
1 Belgium Flemish, French, or German

2 Bulgaria Bulgarian

3 The Czech Republic Czech, English, German

4 Germany German

5 Estonia Estonian or English

6 Greece Greek and English

7 Spain Spanish

8 France French, English, German, Italian, or Spanish
9 Ireland Irish or English

10 Italy Italian

11 Cyprus [not indicated yét

12 Latvia Latvian

13 Lithuania Lithuanian

14 Luxembourg German and French

15 Hungary Hungarian and English

16 Malta Maltese

17 The Netherlands Dutch, or any other language mastered by the deptor
18 Austria German

19 Poland Polish

20 Portugal Portuguese

21 Romania Romanian

22 Slovakia Slovakian

23 Slovenia Slovenian

24 Finland Finnish, Swedish, or English

25 Sweden Swedish or English

26 United Kingdom English

302 On notifications of Lithuania and Estonia see:
http://ec.europa.eu/justice _home/judicialatlasfiihl/rc_eeo _communications_|v.htm
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350. Transcription of EEO certificate shall be submitted only whemr thlember
States of enforcement has different writing tharthia Member State of origii® In
Latvia such transcriptions could be required forCEEertificates issued in Bulgaria or
Greece (where the writing is different).

351. Translation of EEO certificate is mandatory even when the Efe@ificate has
just some words in a language that has not bediedats accepted by the Member State
of enforcement®*

2.9.4. Enforcement proceedings

352. According to Article 20 (2) of the Regulation 8082, sworn bailiffs are
competent for the enforcement of EEO in Latvia (&dele 29 of the Regulation).

353. When submitting an EEO for the enforcement in Lata State fee in the amount
of 2 lats shall be paid (see Article 34 Paragraphagether with Section 540 Paragraph
one Clause 7 of the CPL).

354. Territorial jurisdiction for the initiation of exetion proceedings, as well as of the
competent execution authority shall be establishecbrding to national laws of the
Member State of enforcement (see, for example,i@ebtd9 Paragraphs one and two of
the CPL of Latvia).

355. If the EEO certificate submitted for enforcementshaot been filled in
appropriately (for example, the Paragraph 5.1 ef HEO certificate does not bear the
principal, but Paragraph 5.1.1 bears the amountEidR"™%) or does not satisfy the
conditions necessary to establish its authenti¢iy example, the EEO has been drawn
up without using the standard form; the EEO doddear the signature of the respective
person; a photocopy of the EEO certificate has mdmmitted), the bailiff shall not
accept such EEO for the enforcement based on Ar2gl (2) (b) of the
Regulation 805/200#° In such events, the bailiff shall set a time petffior rectification

of deficiencies which shall not be less than 10sdé8ection 552Paragraph two of the
CPL). If deficiencies are rectified within the tinperiod specified, an execution matter
shall be initiated by the bailiff (Section 55Paragraph three of the CPL). If the
judgement creditor fails to rectify deficienciesthin the time period specified, the EEO
shall be deemed not to have been submitted anuhit ke returned to the judgement
creditor (Section 552Paragraph four of the CPL).

356. The baliliff is not entitled to verify:

303 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
g\élijnchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 164.

Ibid.
305 Similar see: Seidl, S. Ausléndische Vollstreckuitglsund inlandischer Bestimmtheitsgrundsatz. Jena
JWV, 2010, S. 245, 246.
306 gee also: Seidl, S. Auslandische Vollstreckutgdstind inlandischer Bestimmtheitsgrundsatz. Jena:
JWV, 2010, S. 245.
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356.1. if the claim is uncontested in the sense of theuReipn 805/2004°"
356.2. if the EEO certificate has been issued pursuamhdosubstantive matter,
geographical application, and application in tifi¢he Regulatior?™®
356.3. if the minimum procedural standards for issuing>B2iave been complied
with by the Member State of origifi®
356.4. if the EEO certificate has been issued by a cotithvis internationally
competent according to Article 6 (1) of the Regola805/2004;
356.5. if the decision to be enforced and/or EEO certiichas been sent to the
debtor**®
357. The creditor can rectify all the mentioned deficiess and errors in certifying
EEO by turning to the court of the Member Stat®mdin according to Article 10 of the
Regulation (i.e., by asking the court of the MemBéaite of origin either to rectify the
material errors, or withdraw the EEO).
358. In practice, problems may be caused by situatiohergv the foreign court
decision certified as EEO is not clear to the Latvbailiff. According to Section 553 of
the CPL of Latvia, in such events the baliliff istidad to request the court which has
made the decision, to explain it. However, the laatvbailiff is not entitled to ask the
court of another EU Member State (which has isshedEEO certificate) to explain the
decision made by it.

2.9.5. Stay or limitation of the enforcement

359. According to Article 23 of the Regulation 805/2004:

Where the debtor has challenged a judgement aadtdis an EEO, including an
application for review within the meaning of Ar&cl9, or applied for the

rectification or withdrawal of an EEO certificat@ iaccordance with Article 10,

the competent court or authority in the Member &t@it enforcement may, upon
application by the debtor, limit the enforcementoq@edings to protective

measures; or make enforcement conditional on tleipion of such security as it
shall determine; or under exceptional circumstancety the enforcement
proceedings.

360. The legislator has stipulated in Section %44 the CPL of Latvia, that district
(city) court in the territory of which an EEO issuen another Member State is to be

307 wagner, R. Die neue EG-Verordnung zum Europaisctelfstreckungstitel.IPRax 2005, Heft 3,
Mai/Juni, S. 199.

%%8 pid.; Rauscher, T. (Hrsg.). Européisches Zivilprozesst Kollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 165, 166.

309 wagner, R. Die neue EG-Verordnung zum Europaisctielfstreckungstitel.IPRax 2005, Heft 3,
Mai/Juni, S. 199 ; see also Recital 18 of the pitdarto Regulation 805/2004.

310 Rauscher, T. (Hrsg.). Européaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 168.
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executed, on the basis of an application from #t&ta and on the basis of Article 23 of
the Regulation 805/2004, is entitled to:

360.1. replace the execution of the adjudication certifeesd EEO of a foreign
court with the measures for ensuring the execusfosuch decision provided for
in Section 138 of the CPL;

360.2.  vary the form or procedures for the execution efdljudication;

360.3.  suspend the execution of the adjudication.

361. Upon submitting the application provided for in Sewe 644 of the CPL, the
debtor does not have to pay the State fee.

362. Application for the stay or limitation of enforcenteby the debtor shall be
adjudicated in Latvia in a court sitting, previgusbtifying the participants in the matter
regarding this; the non-attendance of such persshml not be an obstacle for
adjudication of the issue (Section 84Raragraph three of the CPL). An ancillary
complaint may be submitted regarding this decisibthe court (Section 644aragraph
four of the CPL).

363. Provisions of Article 23 of the Regulation 805/2004general matches the aim
set in Recital 9 of the Regulation 805/2004 — "Sagtrocedure should offer significant
advantages [..] in that there is no need for apgdrby the judiciary in a second Member
State with the delays and expenses that this srit&b Article 23 tries to protect the
debtor from situations where the decision (or antiikenstrument) certified as EEO has
already been appealed in the Member State of ogrigit the court (or competent
authority) of the Member State of origin has naidbr limited the enforcement thereof.
In such cases the court of the Member State ofresfioent can provide protection for the
debtor against the enforcement of such EEO thathbessn appealed against in the
Member State of origin, but which, according to Jasvstill binding to the competent
enforcement authorities of the Member State of eiment.

364. Basis for stay or limitation of enforcementBasis for stay or limitation of
enforcement of a foreign court decision certifiedE2EEO are laid down in Article 23 of
the Regulation 805/2004:

364.1. where the debtor has challenged a judgement (csettiement or
authentic instrument) certified as an EEO, inclgdan application for review
within the meaning of Article 19; or

364.2. where the debtor has applied for the rectificabomvithdrawal of an EEO
certificate in accordance with Article 10 of thegr&tion.

365. In such event, the competent court (or competetitosity) in the Member State
of enforcement shall assess the prospects of sudt ief the appeal in the Member State
of origin of the decision (or authentic instrumera3 well as the irreversible damage of
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later reversal of execution to the interests of debtor, if no measures of stay or
limitation of the enforcement are not performedhie Member State of enforcemétit.
366. Where the debtor has challenged a judgement (cseittement or authentic
instrument) certified as an EEOQ, including an agilon for review within the meaning
of Article 19 The notion "where the debtor has challenged a judge (court settlement
or authentic instrument)" shall be understood esference to anprocess of appeabf
judgement (court settlement or authentic instrumienthe Member State of origin of the
decision (or authentic instrument). The German lldg@rature also implies that the
mentioned types of appeal include appeals to tHeFEE?

367. The Regulation 805/2004, next to the process ofeappf judgement (court
settlement or authentic instrument) in the MembhateSof origin, autonomously provides
for another base of stay or limitation of enforcemenamely, the submission of the
application for review of judgement as stipulated in Article 19 of the Regulationthe
Member State of origifsee also Section 48®f the CPL of Latvia). For more on
Article 19 refer to the sub-section "Minimum prooeal standards for review of
judgement under exceptional circumstance85%.71 and further.

368. Where the debtor has applied for the rectification withdrawal of an EEO
certificate in accordance with Article 10 of thedR&tion The third basis for a Latvian
court to decide an issue on the stay or limitatbdrihe enforcement of a decision (or
authentic instrument), which has been certifiedEB©, of a court of another Member
State is when the debtor has applied for rectificabr withdrawal of the EEO in the
Member State issuing the EEO (see Article 10 ofRkgulation). For more on Article 10
of the Regulation 805/2004 refer to the respecsivie-section of this Study @&EL8 and
further).

369. In all cases in order for a Latvian court, as arcai the Member State of
enforcement of EEO, to be able to decide an issughe stay or limitation of the
enforcement of a decision (or authentic instrumehty court of another Member State
the following is necessary:

369.1.  application by the debtor (Article 23 of the Redua 805/2004 and
Section 6424 of the CPL of Latvia; the content of the applioatiand the
documents to be attached thereto are stipulate®eation 644 of the CPL of
Latvia);

369.2.  that the debtor has submitted an appeal on thesidac(or authentic
instrument), which has been certified as EEO, m Member State of origin.
Section 644 Paragraph two Clause 3 of the CPL of Latvia séifed that such

311 péroz, H. Le réglement CE n° 805/2004 du 21 &@@4 portant création d’un titre exécutiore europée
pour les créances incontestées. Journal du dterniational. 2005, n° 3 (juillet-aolt-septembre)o p3.

312 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 23 EG-VollstrTitelV@abst S.), S. 178, 181; Rauscher, T. Der Européisc
Vollstreckungstitel fir unbestrittene Forderungkhiinchen : Sellier, 2004, S.14, 69. See oppositaiopi
Wagner, R. Die neue EG-Verordnung zum EuropaiscWeiistreckungstitel. IPRax 2005, Heft 3,
Mai/Juni, S. 198.
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application (on the postponement of execution, dilng into time periods,
varying the form or procedures for the executia@fusal of execution of the
European Enforcement Order) shall be appended olberments upon which
the applicant's application is based on. In suckeca document shall be
appended to the application showing that the deb&s appealed against the
decision (or authentic instrument), which has beenrified as EEO, in the
Member State issuing the EEO;

369.3.

that the submission of appeal in the Member Statarigin of the EEO

has not already stayed, limited, or withdrawn théoeeement of a decision (or
authentic instrument), which has been certifie®B®, as follows from Article 6
(2) of the Regulation 805/2004. If the Member St#terigin has already done it,
then it shall issue the standard form in Appendlixéf the Regulation
"Certificate of lack or limitation of enforceabillt As it can be seen, the debtor
has two means of protection in the event if it hppealed against the decision
(or authentic instrument), which has been certiigadEEO, in the Member State
of origin of the EEO, or if it has submitted an Bpgtion for review pursuant to
Article 19 of the Regulation.

370. Table of differences between Article 6 (2) and Artle 23 of the Regulation

Article of the

Regulation 805/200
4

Preconditions and | Member Types of Possibilities | Commentar
basis for State activity of of activity y (if
application applying | the Member of the necessary)
the State Member
concrete State of
article enforcemen
t
Where a a decision Member The competent The standard 1) Problems
(or authentic| State of| court or| form in | may arise in
instrument) certified| origin  of | authority in the| Appendix IV | separate case
as an EEO has cease®EEO. Member State shall be| in relation to
to be enforceable of of origin of the| submitted for| direct
its enforceability hag EEO shall issug enforcement | enforcement in
been modified in the the "Certificate| to the | Latvia of
Member State of of lack or| competent standard forms|
origin, the limitation  of | enforcement | in Appendix IV
enforceability or the enforceability" | authorities of| of the
amount of mentioned in| the Member| Regulation
enforceability of the| Appendix IV of | State of| issued by othe
EEO shall not confirm the Regulation| enforcement | Member States
with truth (Article 6 (see also| at once. In| Therefore, the
(2) and Article 11 of Section 541 Latvia— to| norms of the
the Regulation). Paragraph four the bailiff. CPL should be
of the CPL). aligned

Basis— application

D

regarding this
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of the debtor (see
Article 6 (2) of the
Regulation and
Section 543Paragrap
h four of the CPL of
Latvia. The
application has bee
addressed to the cou
(or competent
authority) issuing the
EEO, and can be
submitted at any time
(the term is not
limited).

—

issue. See als
the respective
sub-section of
the Study.
2) If due to
appeal the
Member State
of origin of the
decision
(authentic
instrument)
makes a new
judgement
amending the
enforcement,
then it shall
issue the
standard form
in  Appendix V|
of the
Regulation
(Article 6 (3)).

1) where the debtor
has challenged a
judgement (court
settlement orl
authentic instrument
certified as EEO in
the Member State of
origin;

2) where the debtor
has submitted an
application for review|
within the meaning of
Article 19 in  the
Member State of
origin;

3) where the debtor
has applied for the
rectification or
withdrawal of an EEO
certificate  in  the
Member State of
origin in accordance
with Article 10 of the
Regulation;

4) basis shall be an
application of the|
debtor that has bee|
addressed to th

=]

1%

Member
State of
enforcemen
t of EEO.

1) Limit the
enforcement
proceedings tg
protective
measures
Latvia —
varying of the
form or
procedures for
the
enforcementp
r

(in

2) make
enforcement
conditional on
the provision of
such security as
it shall
determine  (in
Latvia —
replacing of the
enforcement of
the decision
with means of
securing claims
as provided for
in Section 138
of the CPLor

under

3)

Transfer of a
decision of a
Latvian court
regarding the
stay or
limitation  of
the
enforcement
of a decision
(or authentic
instrument),
which has
been certified
as EEO, of a
court of
another
Member State
to a bailiff for
execution
(Article 20 (1)
of the
Regulation,
Section 560

Paragraph ong

Clause 6,
Section 559
Paragraph twg
of the CPL of
Latvia).

D

It follows from

the current
regulation of
the CPL of

Latvia, that in
case of appea
of authentic
instruments
issued in other
Member States
the issue on thg
stay or
limitation  of
the
enforcement in
Latvia, as
provided for in
Article 23 of
the Regulation,
shall be
decided by the

district  (city)
court in the
territory of
which the
relevant
authentic
instrument is

to be executeq
(Section 642

h

Paragraph one|
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competent court o exceptional of the CPL).

authority of the circumstances,
Member State of stay the
enforcement. enforcement

proceedings of
decision (or
authentic
instrument) (in
Latvia— stay
the
enforcement of
the decision).

371. Types of stay or limitation of enforcement.Types of stay or limitation of
enforcement in Latvia, as provided for in Articlg @f the Regulation 805/2004, are as
follows (Section 644Paragraph one of the CPL of Latvia):

371.1. replacement of the execution of the adjudicatiortifeed as EEO of a
foreign court with the measures for ensuring thecekon of such decision
provided for in Section 138 of the CPL,

371.2.  varying of the form or procedures for the executbthe adjudication;

371.3.  suspending of the execution of the adjudication.

372. It must be noted that the way of "enforcement comaial on the provision of
such security as determined by the court of Men8iate of enforcement” (Article 23,
sentence two (b) of the Regulation) has not beewiged for in the CPL of Latvia. Here
a security (English —security German —Sicherheit French —sUret§ is meant, which
is demanded by the courom the creditor(not from the debtdt?) in the event if the
decision (or authentic instrument) later is withvdnain the Member State of origii? At
the same time, compulsory enforcement is still grened in the Member State of
enforcement.

373. Replacement of the execution of the adjudicatiorife as EEO of a foreign
court with the measures for ensuring the execu@ibrsuch decision provided for in
Section 138 of the CPLA court in Latvia is entitled to replace the enfament of a
decision (or authentic instrument) certified as E®ith one of the means of securing
claims as stipulated in Section 138 of the CPL afvla. It has to be indicated in the
decision of court exactly which mean of securirgjrok is applied. It must be noted that
in such event the compulsory enforcement is postpd®ection 559 Paragraph two of
the CPL), but in relation to the property of thebtde, the court shall apply any of the

313 |n the civil proceedings in Latvia securing theseution of a judgement is possible, but in suchnev
measures are aimed against the property of theodélt applying any of the measures provided for in
Section 138 of the CPL (see Section 207 of the CPL)

314 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 23 EG-VollstrTitelV@abst S.), S. 180;
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means of securing claim (for example, attachmentofable property owned by the
debtor).

374. Varying of the form or procedures for the executdrthe decisionLatvian court
with its decision may vary the form and procedui@sthe execution of the foreign
decision (or authentic instrument) certified as EEMlike Section 208° of the CPL,
Section 642 allows the court to decide the respective issug opon the application of
the debtor (not creditor).

375. Unlike in the event of applying Section 206 of tBEL, Section 644the Latvian
court shall asses not the property status of tipicamt or other circumstances, but the
prospects of the result of the appeal in the Men8tate of origin of the decision (or
authentic instrument), as well as the possiblevérgible damage of later reversal of
execution to the interests of the debtor, if no soees of stay or limitation of the
enforcement are not performed in the Member Staémimrcement.

376. Unlike in the event of applying Section 206 of ti¥L, Section 244 the
competence to decide on varying the form and pnoe=dlies with the district (city)
court in the territory of which the relevant foreidecision (authentic instrument), which
has been certified as EEO, is to be executed, abhdhe issuing court or competent
authority of the decision (authentic instrumenipgs it is located in another Member
State).

377. Unlike in the event of applying Section 206 of BPL, Section 644does not
entitle the bailiff to turn to a court with an ajgaition on varying the form or procedure
(as well as stay of enforcement or dividing intmei periods) of the enforcement of a
foreign decision (or authentic instrument) certfias EEO if there are conditions
encumbering the enforcement of the EEO or makingpiossiblelt is possible that the
Latvian legislator should consider the possibilityto include such legal norm in the
CPL of Latvia. Section 554 Paragraph two of the CPLshould also be supplemented
with reference to Section 644 and Section 644 Correspondingly, the word
"judgement” should be replaced with the word "adjudication” in Section 554.

378. Stay of the enforcement of decisi®ection 644 Paragraph one Clause 3 of the
CPL has to be read in a united system with Art&3eof the Regulation 805/2004, which
means that stay of the enforcement of foreign dwmtir authentic instrument) certified
as EEO is only allowed under exceptional circumstarn(apart from replacing or varying
the enforcement).

379. With the notion "exceptional circumstances” theaiibns should be understood
where the enforcement of a foreign decision (ohewtic instrument) certified as EEO
would violate the procedural public policyrfire publiQ of the Member State of

315 Section 206 Paragraph one of the CPL stipulat@saburt is entitled pursuant to the applicatioraof
participant in the matter to take a decision toythe form and procedures of execution of the judget.
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enforcement!® Thus, the Latvian court should look whether thpesb in the Member
State of origin has been reasoned with any bre&d¢heoright to justice mentioned in
Article 6 (1) of the CPHRFF.

380. |If Latvian court has taken a decision on the susipenof the execution of a
foreign court adjudication, a bailiff shall stayeexition proceedings until the time set out
in the court decision, or until such decision it @agde (see Section 560 Paragraph one
Clause 6 and Section 562 Paragraph one Claus¢h& &PL of Latvia). During the time
when the execution proceedings are stayed,theffbalilall not perform compulsory
execution activities (Section 562 Paragraph twthefCPL).

381. Latvian case law in applying Article 23 of the REdion. In the Latvian case law,
one case is known where the court has to deciddaempplication of Article 23 of the
Regulation 805/2004. The applicant had turned taa@ian court with an application
asking to stay the enforcement in Latvia of a judget by theGenoaCity Municipal
Court certified as EEO. The Latvian court, based Section 644 Paragraph one
Clause 1, Sections 229, 230, and 441 of the CRIseefto accept this applicatidrd.The
court reasoned this as follows:

382. First, the applicant had not appended the full texhefjudgement by the Genoa
City Municipal Court and the issued EEO that haeerbcertified in accordance with
prescribed procedure, as well as translations ¢fieneLatvian certified in accordance
with prescribed procedure (corresponding to Secdt®rParagraph two and Section 111
Paragraph two of the CPL).

383. Second the application was appended copies of invoicesteanslations thereof
in Latvian, but a sworn translator had not cewiftte correctness of the translations of
these documents. Also the correctness of the atamislof standard form "Application for
rectification or withdrawal of the European Enfarent Order Certificate" in Appendix
VI of the Regulation 805/2004 was not certified.

384. Thus, the court decided to refuse to accept theeafentioned application on the
stay of enforcement and included in the decisian ithmay not be appealed.

385. This decision by the Latvian court has to be regareld as incorrect case law
due to the following reasons:

385.1. The judge had to assess if the submitted applicatmmplies with the
official criteria provided for in Section 644f the CPL and if the documents
stipulated in this Section have been appendecetapiplication.

385.2. If the judge established that the documents apgktalthe application do
not comply with Section 644Paragraph two of the CPL, a decision regarding
leaving the application not proceeded with(Section 642 of the CPL) and

316 Rauscher, T. Der Europaische Vollstreckungstitel dnbestrittene Forderungen. Miinchen : Sellier,
2004, S.14; Rauscher, T. (Hrsg.). Européischesl|pogess- und Kollisionsrecht EuZPR / EulPR
Kommentar. Miinchen : Sellier, 2010, Art. 23 EG-'¢oiTitelVO (Pabst S.), S. 181.

317 Decision of 16.02.2009 in matter No. 3-10/0093@20fy Riga City Zemgale Suburb Court [not
published].
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providing for a time period for the rectificatiori deficiencies had to be made
(see Section 133 Paragraph two of the CPL), instéa@fusing to accept the
application (moreover, the judge has not indicatethe decision the respective
CPL norm based on which such decision has been¥{ade

385.3. A decision on leaving a statement of claim not pemted with may be
appealed — an ancillary complaint may be submitredarding it (see
Section 133 Paragraph two of the CPL).

385.4. In addition, even if refusing to accept the statetr@ claim, such court
decision may also be appealed by submitting anllancicomplaint (see
Section 132 Paragraph three of the CPL), and inafaibe indicated in the
decision that it may not be appealed.

386. Deficiencies _of CPL norms Successful operation of Article 23 of the
Regulation 805/2004 in Latvia can be encumberecesine CPL of Latvia is deficient in
the following aspects.

387. Section 644 of the CPL does not stipulate that district (city)court decision
that has been taken in relation to Article 23 of te Regulation 805/2004 has to be
enforced immediately, and if submission of an anddry complaint regarding such
decision stays or does not stay the enforcement thfe decision. Currently the only
option is to apply Section 644 (which relates to decisions or Latvian courts that
have been taken in matters regarding recognition atfior enforcement of decisions if
foreign courts) and Section 206 of the CPL, basedhaanalogy. Namely, decision of
district (city) court that has been taken in relaton to Article 23 of the Regulation
(see Section 644 Paragraph one of the CPL) should be enforced imméately.
Submission of an ancillary complaint does not stayhe enforcement of a decision
(which has been taken in relation to Article 23 ofhe Regulation). Section 64%of the
CPL should be improved regarding this issue.

388. Section 644 does not stipulate who is entitled to submit an arillary
complaint regarding a decision of district (city) ourt. Thus, an ancillary complaint
may be submitted by not only the debtor, but algeditor. Article 23 of the
Regulation 805/2004 is meant for the protectiontted debtor, and only debtor may
submit an application regarding Article 23 of thegRlation. It would not be right if the
creditor was able to prolong the deciding of amasby use of ancillary complaints. For
example, according to Article 1084 (3) of the Gemm&@ode of Civil Procedure
(Zivilprozessordnungsuch court decision that has been taken in oglat Article 23 of
the Regulation is final and may not be appealeGémmany’*® However, if it may be

318 For example, which of the cases provided for ioti®a 132 of the CPL has been established in the
matter.

319 Zivilprozessordnung. Available:www.gesetze-im-internet.desee also: Rauscher, T. (Hrsg.).
Europdisches Zivilprozess- und Kaollisionsrecht ERZP EuIPR Kommentar. Minchen : Sellier, 2010,
Art. 23 EG-VollstrTitelVO (Pabst S.), S. 183.

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Kaevska 135



appealed in civil proceedings in Latvia, the ramjehe subjects of appeal should be
limited.

389. Certain doubt arise on the usefulness of the posgity included in
Section 644 Paragraph one Clause 2 of the CPL, namely the righto "amend the
way or procedures for the execution of the adjudicgon”. This is because when
applying Section 644 Paragraph one the court should assess not the pregly status

or other conditions of the debtor (as it is in Seadn 206 of the CPL), but basis
provided for in Article 23 of the Regulation 805/204 and they are either application

of appeal in the Member State of origin of the EEO,or initiation of review
procedure in the Member State of origin of the EEO.In such events the place of
enforcement or varying the procedure will not protet the debtor from the
enforcement ofa priori judgement (or authentic instrument) certified as EEO made

by an unjust foreign court. Moreover, also the seaul sentence of Article 23 of the
Regulation does not stipulate such type of stay dimitation of the enforcement.

390. Section 644 and Section 562 Paragraph one Clause 3 of thed®B& not show
the link between a Latvian court decision (whichs Haeen adopted in relation to
Article 23 of the Regulation) and later decisioatthas been taken in the result of appeal
by the court or competent authority of the Membéaites of EEO. In such cases, a
separate Latvian court decision repealing the @etigken pursuant to Section 64f
the CPL will not be necessary. The most probabtemacurrently is as follows: In the
decision on Article 23 of the Regulation, Latviasud stipulates one of the types of stay
or limitation of enforcement as provided for in Ses 644 Paragraph one, and at the
same time also indicates in this decision tha éffective as long as one of the following
documents, issued by the court or competent atyhokithe Member State of origin of
the EEO, is not submitted to Latvia:

390.1. standard form "Certificate of lack or limitation anforceability” in
Appendix IV of the Regulation, stating in Paragr&ph thatjudgement/court
settlement, or authentic instrument has ceasedet@iforceableor stating in
Paragraph 5.2 thanforceability has been limited for a tijrog

390.2. standard form "EEO replacement certificate follogvia challenge” in
Appendix V of the Regulation (see Article 6 (2) a(®) of the Regulation).
However, it is preferable that the legislator oftwia would solve this issue
clearly and explicitly in Section 644f the CPL.

2.9.6. Refusal of enforcement

391. According to Article 21 of the Regulation 805/2004:
1 Enforcement shall, upon application by the debtw refused by the competent
court in the Member State of enforcement if thegguaent certified as an EEO is

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Katevska 136



irreconcilable with an earlier judgement given imyaMember State or in a third
country, provided that: the earlier judgement inxed the same cause of action and
was between the same parties; the earlier judgemeastgiven in the Member State
of enforcement or fulfils the conditions necesdaryits recognition in the Member
State of enforcement; and the irreconcilability wagt and could not have been
raised as an objection in the court proceedingth@Member State of origin.

2 Under no circumstances may the judgement or etsification as an EEO be
reviewed as to their substance in the Member Stfa¢aforcement.

392. It has to be mentioned that Article 21 (1) of thegRlation 805/2004 is not
applicable to court settlements and authenticunsénts, i.e., this legal norm relates only
to court judgements (see Article 24 (2) and Artte(3) of the Regulation).

393. As previously established, Regulation 805/2004 &laslished the processes of
recognition of the decision and exequatur in therider State of enforcement. The event
mentioned in Article 21 (1) of the Regulation 808J2 is the only remain of the process
of recognition and exequatur. Thus, the statememriicles 1 and 5 of the Regulation
that the EEO procedure has given up the necessitgonmence the processes of
recognition and exequatur in the Member State fifreement is not entirely truth.

394. Until now there has not been any matter regarciegajpplication of Article 21 of
the Regulation in Latvian courts.

395. Application of the debtor. In order for the Latvian court to decide the issme
the refusal of enforcement of judgement (certi@EsdEEOQO) of court of another Member
State, an application of the debtor is necessaivian court cannot do that upon its own
initiative (ex officig; see Article 21 (1) of the Regulation and Sec8d#® Paragraph one
of the CPL. The application of the debtor shallfbemed according to Section 64df
the CPL.

396. No State fee has to be paid for the submissiohegpplication. The State fee in
the amount of 20 lats as provided for in SectioPafagraph seven of the CPL has to be
paid only for applications on the recognition amfoecement of foreign court decision,
but not for the application for refusal of enforaam of judgement (certified as EEO).
However, if the mentioned application asks for bibt recognition and enforcement in
Latvia a foreign court judgement (that has beenptatb earlier than the judgement
certified as EEO), then the State fee in the amofi20 lats has to be paid.

397. The debtor has to submit the application to themetent court of Latvia, which,
according to Section 634Paragraph one of the CPL, is the district (citglrt in the
territory of which an adjudication (certified as @fissued in another Member State is to
be executed.

398. The application is adjudicated in a court sittingreviously notifying the
participants in the matter regarding this. An dacyl complaint may be submitted
regarding this decision of the court (Section6Rdragraphs five and six of the CPL). It
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is not important if the decision satisfies or refsishe application. The decision has to be
reasoned.

399. Basis for refusal of enforcement.The basis for refusal of enforcement is
stipulated in Article 21 (1) of the Regulation 82804 and it is théreconcilability of
two decisions The irreconcilability of decisions is one of tk&assical obstacles for
recognition of foreign court decisioti® and its significance liedirst, in the protection
of the consistency of court decisions, a®tond in the protection of the legal order of
the Member State of enforcement by not allowing taetry" of such foreign court
decisions that would ruin the stability of the mi&l legal order by allowing the operation
of two contradictory or even opposite, in the serfskegal consequences, court decisions
in the Member State (for example, one decision segbe payment of the purchase price
as stipulated in the contract, but the other desisegards this contract as invalid). In
other words, verification of the irreconcilabilitgf decisions can be regarded as
"protection filter" of the legal system of the MeembState of enforcemefft In
Article 21 (1) of the Regulation, therinciple of priority of an earlier decision
operates; pursuant to it, the decision that has bhaken earlier is recognised and
enforced®?? Regulation 805/2004 does not provide for the rebesor the first decision
to have entered into effect. The date of the adaps of importance.

400. The next criterion is as follows: the both decisitvave to be madegarding the
same cause of action(English — same cause of actipnGerman — identischer
StreitgegenstandFrench —la méme causeltalian — una causa avente lo stesso
oggettq Lithuanian —ta pacia veiksmo priezastimiPolish —tego samego przedmiotu
spory Swedish —samma sakandbetween the same partiesThe texts in Latvian and
French bears a reference only to the cause ofradiitt not the subject matter, however
the French legal literature refers to interpretataxcording to which Article 21 (1) (a)
can be interpreted wider, i.e., by including alse subject matter (French +dentité
d'objed.**® The notions "between the same parties” and "theessubject matter and
cause of action" has to interpreted in the same agmyn Article 34 (3) and (4) of the
Brussels | Regulation, i.e., here the autonomotgspretation of the notions provided by
the CJEU in its present judicature shall be té&d.

401. Irreconcilable decisiondsrom the geographical point of view may have been
taken:

320 kropholler, J. Internationales Privatrecht. 5.Adflibingen : Mohr Siebeck Verlag, 2004, S. 651.

32! Rudevska, B. Tiesu réshumu un tiesveitbu nesavienojatha Civilprocesa likuma 637.panta izpmtn
(). Likums un Tiedas 2006, 8.§j., Nr. 6 (82), p.165.

%22 Rudevska, B. Tiesu réshumu un tiesveitbu nesavienojatha Civilprocesa likuma 637.panta izpmtn
(). Likums un Tiedas 2006, 8.§j., Nr. 6 (82), p.164.

%23 péroz, H. Le réglement CE n° 805/2004 du 21 &@@4 portant création d’un titre exécutiore europée
pour les créances incontestées. Journal du dterniational. 2005, n° 3 (juillet-aolt-septembre)opl.

324 See 19 May 1998 ECJ judgement in the case: C-83)8uot AssurancesECR [1998], p. I-03075,
para. 19.
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401.1. In the Member State of enforcement and in another B Member
State (including Denmark), for example, decisions ofviah and Irish courts; If
Latvian court is submitted an application of thebtde for the refusal of the
enforcement of Irish court judgement (certified BISO), then in the event a
judgement earlier adopted by Latvian court is orezlable with this Irish court
judgement, the enforcement of the Irish court desishall be refused.

401.2. In two other EU Member States (for example, decisions of Irish and
German courts). If Latvian court is submitted aplegation of the debtor for the
refusal of the enforcement of Irish court judgemg@atrtified as EEO), then in
the event a judgement earlier adopted by Germart oo matter if it is certified
as EEO, or matches the conditions to be recogmmskdtvia according to any of
the EU regulations) is irreconcilable with thisshi court judgement, the
enforcement of the Irish court decision in Latuials be refused.

401.3. In other EU Member State and third country (for example, decisions of
Irish and Ukraine courts). If Latvian court is sutied an application of the
debtor for the refusal of the enforcement of Irgghurt judgement (certified as
EEO), then in the event a judgement (matching tmalitions to be recognised in
Latvia) earlier adopted by Ukrainian court is iwacilable with this Irish court
judgement, the enforcement of the Irish court denis Latvia shall be refused.

402. To the requirement of irreconcilability of decisgmnArticle 21 (1) (c) of the
Regulation 805/2004 adds one more condition, nanteg irreconcilability was not
and could not have been raised as an objection irheé court proceedings in the
Member State of origin of the judgement (certified as EEO). It makesdnaiude again
that the overall system of the Regulation 805/2fiides the debtor to be active in the
Member State of origin of the judgement and nopdstpone the tactics of defence to
later time in the Member State of enforcement. &fmwe, Article 21 (1) (c) indicates the
basis of irreconcilability of decisions as the mbite exception for the enforcement to be
refused. The German legal literature points tolihd legal technique of Article 21 (1)
(c), because when translating grammatically, proklenay arise. For example, if the
debtor has indicated the irreconcilability of démis in the Member State of origin but
without any luck?® or if the Member State of origin has completgydred this issue in
the court proceedings, then such situation will m®tsubsumed to the norm included in
Article 21 (1) (c). Moreover, the norm of Articld Z1) (c) includes also the presence of
the guilt on the part of the debtBf.

32 Rauscher, T. Der Europaische Vollstreckungstitel dnbestrittene Forderungen. Miinchen : Sellier,
2004, S.69; Rauscher, T. (Hrsg.). Européischesl|pogess- und Kollisionsrecht EuZPR / EulPR
Kommentar. Minchen : Sellier, 2010, Art. 21 EG-¢oiTitelVO (Pabst S.), S. 174; Wagner, R. Die neue
EG-Verordnung zum Européischen VollstreckungstifiRax 2005, Heft 3, Mai/Juni, S. 198.

326 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 21 EG-VollstrTitelv@abst S.), S. 174; Péroz, H. Le réglement CE n°
805/2004 du 21 avril 2004 portant création d'uretiéxécutiore européen pour les créances incoatesté
Journal du droit international. 2005, n° 3 (juatdt-septembre), p. 672.
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403. By applying Article 21 (1) of the Regulation 805020 the subject matter of the
application of the debtor is the request to reftise enforcement of court judgement
(certified as EEO) of another Member State in Latvihus, the application definitely
should be appended not only the EEO, but alsodhsgn court judgement certified as
EEO (see Section 644aragraph two Clause 1 of the CPL), angriori irreconcilable
judgement, since both of them will have to be exediby the Latvian court when
deciding on the irreconcilability of decisions ae base for the refusal of enforcement.
404. When deciding issue regarding refusal of the eefment in Latvia of a foreign
judgement certified as EEO, the court may not mevas to the substance neither the
foreign court judgement (court settlement or auticénstrument*’, nor the EEO (in the
international civil procedure this is also callég tprohibition ofrévision au font).
Here attention should be drawn to the inaccuracy tld Latvian text of the
Regulation 805/2004, namely, in Article 21 (2) thierase "may [..] be@ppealedas to
their substance" is used. However, here the phhasg [..] bereviewedas to their
substance" should have been usdte responsible Latvian authorities should correct
this error in the Latvian text of the Regulation.

2.10. Relations of the Regulation 805/2004 with other lasv

405. Brussels| Regulation The interaction of Brussels| Regulation and
Regulation 805/2004 has to be examined in sevemdasFirst, the technical relations
between the regulations has to be assessedeaondd the content-related interaction.
406. Technical interaction. Article 27 of the Regulation 805/2004 stipulateattthis
Regulation shall not affect the possibility of siegkrecognition and enforcement, in
accordance with Brussels | Regulation, of a judgdreecourt settlement, or an authentic
instrument on an uncontested claim. Similar normalso included in the Brussels |
Regulation. Namely, Article 67 thereof states tinggt Regulation shall not prejudice the
application of provisions governing jurisdictiondathe recognition and enforcement of
judgements in specific matters which are contaimecCommunity instruments or in
national legislation harmonised pursuant to sudtriments. Thus, the parties are not
forbidden to use the mechanism for recognition @mforcement of the Brussels |
Regulation, especially if the case does not fab ihe scope of the Regulation 805/2004
or does not match any of the criteria ("uncontestéaim”, "minimum procedural
standards"§?°

327 Only Article 21 (1) of the Regulation 805/2004 rist applicable to court settlements and authentic
instruments. Article 21 (2) remains applicable (&eticle 24 (3) and Article 25 (3) of the Regulatjo

328 Erench — review as to the substance.

329 Recital 20 of the preamble to Regulation 805/2084plication for certification as a European
Enforcement Order for uncontested claims shouldgi®mnal for the creditor, who may instead chodee t
system of recognition and enforcement under Reignla(EC) No. 44/2001 or other Community
instruments.
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407. Content-related interaction. As already mentioned in this Study, there is gean
of notions ("domicile of natural and legal persofc¢onsumer”, "jurisdiction”, etc.) that
shall be interpreted as in Brussels | Regulatibms &specially important that within the
scope of substantive matter, all the regulationscdieed in the Study have to be
interpreted in accordance with Brussels | Regulabyg assigning the notion "civil and
commercial matters" a united autonomous intergoetat

408. However, in the context of Regulation 805/2004 flesdiction regarding
consumer is narrowed. Namely, if Brussels | Reguagllows the consumer to bring
proceedings against other party to a contract rithéhe Member State in which that
party is domiciled or in the Member State where ¢baesumer is domiciled, then the
second sentence of Article 6 (1) (d) of the Reguta805/2004 states only one kind of
jurisdiction in consumer claims, i.e., in claimsisarg from contract relations of
consumers, the case may only be decided in the obuhe Member State where the
consumer is domiciled. If this requirement hashe#n complied with and, for example,
the judgement has been made in a Member State wegher party, not the consumer,
is domiciled, then it will be impossible to issua BEO regarding such judgement;
however, it will be possible to recognise and etdosuch judgement pursuant to
Brussels | Regulation.

409. Regulation 805/2004 also bears several direct ertes to Regulation 44/2001
(Brussels | Regulation), when Brussels | Regulalias to be consulted in parallEirst,
according to Article 6 (1) (b) and (d) of the Regidn 805/2004, the court when
certifying a judgement as EEO shatiter alia, asses if the judgement does not collide
with the provisions of jurisdiction provided for Bections 3 and 6 of the Chapter Il of
Brussels | Regulation and if the judgement has liestared in the Member State where
the debtor is domiciled in the meaning of Articke & Brussels | Regulation.

410. Third countries. Article 22 of the Regulation 805/2004 stipulatdsatt this
Regulation shall not affect agreements by which MentStates undertook, prior to the
entry into force of Regulation (EC) No. 44/2001 ({Bsels | Regulation), pursuant to
Article 59 of the Brussels Convention, not to retieg judgements given, in particular in
other Contracting States to that Convention, agaletendants domiciled or habitually
resident in a third country where, in cases pravitte in Article 4 of that Convention,
the judgement could only be founded on a groungirigdiction specified in the second
paragraph of Article 3 of that Convention. Arti@@ of the Brussels Convention in
connection with Articles 3 and 4 of the Conventioegulates the issues of both
jurisdiction in relation to defendants that are domiciled in the Contracting State to the
Convention, and recognition and enforcement of sumigements, as well as non-
application of national laws in such cases. Onetmogte, that Latvia has not been a
contracting state to the Brussels Convention.
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3. Regulation 861/2007

3.1. Introduction

411. In 2002 the European Commission adopted the GraparFOn a European Order
for payment procedure and on measures to simplifg apeed up small claims
litigation®*°, by exploring and examining the content of the Raiipn being developed
at that time. In 2005 proposals to Regulatforwere adopted, but in 2007 the
Regulation 861/2007 was adopted.

412. According to Article 1 of the Regulation 861/20@fis Regulation establishes a
European procedure for small claims, intended topBfy and speed up litigation
concerning small claims in cross-border cases,tangduce costs. Small claim in the
meaning of this Regulation is claim in the amouritexceeding EUR 2000.

413. Basically, this Regulation introduces a simplifis@chanism that is similar to the
one in the national laws for small claims. The pahare provided for in the Regulation is
available if it is established that a cross-bordase exists. It must be noted that the
procedure provided for in the Regulation is not detary, but alternative to the national
procedures for small claims in the Member State® (Recital 8 of the preamble to
Regulation 861/2007 and Article 1). That means thatclaimant may choose whether to
use the national or European procedure for smailng in a cross-border case. The aim
of the Regulation is to reduce costs and to simplifis procedure; however, the
Regulation also charges Latvian courts with unusimigations, like, the court has to
provide the parties written information on the mdaral issues, including filling in of
standard forms. The courts are also invited toasseimple and inexpensive procedural
means as possible to examine such cases. Smaihscleases usually are written
procedures, but in special events oral hearingshal@ through video conference (See
Article 5 (1) and Article 8 of the Regulation).

414. Further, each article of the Regulation and itdiapfion have been analysed.

415. Standard forms of the Regulation are available ‘here
http://ec.europa.eu/justice_home/judicialatlastitihl/sc_filling_Iv.htm

3.2 Notion of small claim

339 Green Paper On a European Order for payment guoeeand on measures to simplify and speed up
small claims litigation [2002] COM 746, p. 58-59.

31 proposal of the Commission of the European Comtiesnior a regulation of the European Parliament
and of the Council establishing a European proeethrsmall claims, COM (2005) 87.
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416. Article 2 (1) of the Regulation 861/2007 stipulateat the net value of a claim
does not exceeHUR 2000 (LVL 2845,74)at the time when the form A is received by
the court. This amount is excludes all interespesses, and disbursements. Thus, it is
possible that larger amount is shown in the opexaiart of the judgement.

417. In Latvia this amount should be calculated accaydmthe official exchange rate
of the day when the claim is lodged with courthaitgh the Regulation does not
stipulates how the exchange rate should be caémildthus, here the law of the forum
should be followed.

418. In the draft regulation there were many discussregsrding the amount and if it
has to be indicated at &ff Some of the Member States and the European Eccorandi
Social Committee considered that the amount of ROBO is too small, but some of the
new Member States stated that this amount is pd*bDiscussions were also raised due
to the different amounts of national small claimstihe Member States, starting from
EUR 600 to EUR 30000. In the result, EUR 2000 wasrapromise and was regarded an
amount possible to involve sufficient number ofesas relation to this Regulation. It is
possible, that in future this amount will be reveglhand that the scope of the Regulation
could include claims exceeding EUR 5080.

419. So the scope of the Regulation will include a cl#mm amount of which does not
exceed EUR 2000. The amount of claim shall be ewatlin connection with other
criteria of the scope of the Regulation. For exanpt one of the cases examined by a
Latvian court, the claimant asked to recover maiatee from the defendant residing in
another EU Member Stat®> Based on this Regulation, the defendant was levied
maintenance in the amount of LVL 60 per month uthii child reaches majoritirst,
according to Article 2 (2) (b) of the RegulatiohetRegulation is not applied to matters
concerning rights in property arising out of man#ece obligationsSecond on the
moment of making the judgement, the child had semans left until reaching majority,
which means that the total amount of claim is LMJ46, which exceeds the amount
stipulated in the Regulation for several times.

420. The Regulation directly does not solve the isétiee amount of claim exceeding
EUR 2000 can be divided into parts. According teeachers, it follows from the
meaning of small claims that the claim should netdivided into parts. Or else, the
claimant will divide a claim the total amount of iwh is EUR 10000 into five different
small claim forms. If the actual amount of the wklais more than EUR 2000, the
European Small Claims Procedure will not be appleaBut if the amount of the claim

332 See: Green Paper On a European Order for paymeoegure and on measures to simplify and speed
up small claims litigation [2002] COM 746, p. 58:59

333 Opinion of the European Economic and Social Caitemion the Proposal for a regulation of the
European Parliament and of the Council establishiggropean Small Claims procedure COM [2005] O.J.
2006/C 88/14, para 6.1.

334 EU Citizenship Report 2010: Dismantling the Obkets to EU citizens’ rights COM [2010] COM
(2010) 603 final p.13.

3% Judgement of 13.03.2012 in matter No. C1229221Mdnygavpils City Court [not published)].
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is EUR 10 000 and the claimant agrees to recovgrEldR 2000 from the defendant, the

European Small Claims Procedure will be applical@é. course, in such case the

claimant will not be able to turn to court for rgeang the remaining EUR 8000 (or else

there would be two matters having the same padiélsem, the same subject matter, and
cause of action).

421. According to the Regulation, a party may not omgaver a debt, but also ask for

the reduction of cost, award of expenses for eliny inconsistencies of goods or

services, reimbursement of the amount of money;, jgdid

422. Example:

A consumer living in Latvia purchased high-quabg for EUR 996 in a French on-
line store. When receiving the purchase, the coeswastablished that the handle is
stitched askew.

The consumer sent a claim to the e-mail address/stom the web page of the on-line
store, but no reply was received. The consumeretlino the European Consumer
Centre in Latvia (www.ecclatvia)lvbut the French merchant did not answer also the
claim sent by the ECC The consumer ordered an ex@@mination, which stated
that the bag has a manufacturing defect.

The consumer decided to use the European Smalin€l&rocedure. According to
Article 2 of the Regulation 861/2007 and Article (1§ of the Brussels | Regulation,
the claim was lodged according to the domicilenef tonsumer, i.e., Latvia. Iltem 7 of
the form A indicates that the claimant asks to pedthe price of the goods by
EUR 100. A request to reimburse all the costs tajdiion (costs of State fees and
expert examination) was also included.

The court accepted the form A, which matches th@irements of the Regulation,
and together with form C in Latvian sent to the ewof the on-line store in France.
In the specified term, no reply was received.

The court when applying the written procedure, leisthed, first, if the Regulation
can be applied. Second, the court established @habrding to Article 6 (1) of the
Rome | Regulation, the substantive law of the eguwhere the consumer has his
habitual residence has to be applied. In this casdegal norms of Latvia. Thus,
when making a judgement, the court takes into auc8&ection 28 of the Consumer
Rights Protection Law allowing the reduction ofqgariof goods if they are not in
conformity with the provisions.

423. Within this example there are, however, some diffies in assessing the
appropriate formula for calculating the amount ¥drich the price should be reduced.
Thus, an expert should be asked to establish treepage-based nonconformity of the
bag with its price.

424. As already mentioned, the Regulation in question ba applied not only to
monetary claims, but also teon-monetary claims for example, delivery of goods,
compensation of damage, etc. Item 7 of form A erglahat in such case the items 7.1
and/or 7.2 should be filled in by indicating thebget regarding which the claim has
been lodged and the amount of the claim. Explanatio this item show that "in the
event of non-monetary claim, it has to be also mark there is any secondary claim on
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the compensation in the event it is not possibleatitsfy the initial claim.” This sentence
has not been formulated clearly enough and regotarsumer may have certain
difficulties in understanding its meaning.

425. The Regulation does not stipulate how the claintantourt should assess non-
financial claims; thus, the answer should be lookedin the national laws of the
Member States, which, in its turn is a negativedégity, since the Regulation was
developed as an alternative to the national smiaims procedures. If the court
experiences difficulties in the interpretation diist term, the possibility to ask the
preliminary ruling to the ECJ should definitely lrged.

426. Example

A Latvian limited liability company ordered one f@ssional commercial washing
machine for the price EUR 1896 from an Italian digrpvia e-mail. The Italian
supplier accepted the order of the Latvian compamy agreed to deliver the washing
machine within the time period of five weeks. Thehing machine was not delivered
in the defined term. The seller promised the bugeateliver the washing machine in
the nearest time, but the buyer did not receivihdgugh.

The Latvian company decided to use the Europear &faams Procedure; however,
since the contract was concluded by exchanging itsnzad only the washing
machine, its price and date of delivery are mergtim the correspondence, due to
the complexity of the matter the company decidedrtoto a sworn lawyer for help.

Scenario 1

By examining the materials of the case, the swawyér established that the washing
machine had to be delivered to Latvia, thus, acecmydo Article 5 (1) (b) of the
Brussels | Regulation, the jurisdiction is in theemdber State where, under the
contract, the goods were delivered or should haenkdelivered.

By lodging the claim form A with a Latvian countjtially the claimant indicated in
Item 7.2 that the claim is non-financial, i.e., idety of goods. In addition, the
claimant indicated that in case the goods are radivéred, the claimant suffers loss
in the amount of EUR 500. It was also asked to emsg@te the costs of lawyer
services, State fee, as well as to recover thedst¢o it.

In the proceedings, the court established thatgheies had not agreed on the law
applicable to the dispute as to the substance. wiocg to Article 4 (1) (a) of the
Rome | Regulation, a contract for the sale of goslisll be governed by the law of
the country where the seller has his habitual resmk Y— in this case this is the law
of Italy. However, the court also established thaith Italy and Latvia are
Contracting Parties to the United Nations Convention Contracts for the
International Sale of Goods and according to itgiédde 1 (1) (a) in such case the
Convention is applicable.

The court applied Article 46 of the Convention adany to which the buyer may
require performance by the seller of his obligation

The court established that by not delivering thedg Articles 31 and 33 of the
Convention have been violated, thus also the istete it shall be recovered.
However, Article 78 of the Convention does notutdife the interest rate, which
could be calculated pursuant to the applicable ol law. In order to establish only
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the interest rate according to the law of Italy dadnal burden would be put on the
court in such simple proceedings. Thus the coaking into account Article 7 (1) of
the Convention stipulating that in the interpretetiof this Convention, regard is to
be had to its international character and to theedeto promote uniformity in its
applicatior?>®, chose to apply the interest rate stipulated irtiode 7.4.9 of the
UNIDROIT Principles of International Commercial Goacts >’

However, such legal remedy — delivery of goods #-bwichosen by the claimant
(buyer) only in the event the goods are unique r@adly necessary to it. In the event
the delivery of goods is not possible, the claimiadlicates the incurred losses.
Usually the losses have to be proved with evidenbeh has to be only described in
this proceedings, however. This, in its turn, masg gise to objections from the part
of the defendant, and to the necessity for thetdouradditional documents.

If the claimant has already paid the whole price thlte goods, then prior to lodging
the claim he has to inform the defendant on theniteaition of the contract, since
restitution in the meaning of Article 81 (2) of tBenvention can only be possible if
the contract has been terminated.

Scenario 2

By examining the materials of the case, the swawyér established that the buyer
had to receive the goods in Italy, thus accordiagobth Article 2 (domicile of the

defendant) and Article 5 (1) (b) of the BrusseRdgulation the claim against the
Italian merchant shall be lodged with an Italianucb To avoid excessive costs, the
sworn lawyer suggested to use the European OrdeP&yment Procedure, not the
European Small Claims Procedure.

427. Article5 (5) of the Regulation 861/2007 stipulatek in his response, the
defendant claims that the value of a non-moneté&ymcexceeds the limit set out in
Article 2 (1), the court or tribunal shall decid@&in 30 days of dispatching the response
to the claimant, whether the claim is within these of this Regulation. There is no such
separate item in the answer form C, thus the def@ngill have to make a note at item 1
of the answer form that the amount of non-financlaim exceeds EUR 2000, and thus
the claim does not satisfy the conditions of theogaan Small Claims Procedure. The
court has certain freedom of action when decidmg issue; however, in practice it could
be quite difficult to establish if such claim exdsehe set threshold or not. In addition,
such court decision may not be appealed.

336 See Schlechtriem & Schwenzer, Commentary on The QdiNvention on the International Sale of
Goods (CISG) (3rd edition, ed. Schwenzer 1.), Oafdniversity Press, 2010, p. 1057-1060.

37 Article 7.4.9 (2): The rate of interest shall bee taverage bank short-term lending rate to prime
borrowers prevailing for the currency of paymenthat place for payment, or where no such rate ®xaist
that place, then the same rate in the State ofuhency of payment. In the absence of such aatagéther
place the rate of interest shall be the appropriate fixed by the law of the State of the currenéy
payment. (UNIDROIT Principles of International il@mercial Contracts, availablegyww.unidroit.org
Since the transaction takes place in the Europesionthe lending rates laid down by the European
Central Bank may be used.

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Kaevska 146



428. Also a Latvian court has faced a claim that cafreoevaluated only in financial
terms. The claimant has ordered summer shoes froamgany registered abroad; after
some time of non-intensive wearing, a defect hgeared. The claimant, by submitting
the form A on the European Small Claims Proceduas,indicated in item 7 that claim is
financial, but in item 8 (explanation of claim) hdseclared an additional request to
change the shoes for new similar or equivalentjrbaase it is not possible to revoke the
contract®® In a separate decision the court asks the clairmspecify the claim by
indicating that:
according to Section 128 Paragraph two Clause thefCivil Procedure Law, in a
statement of claim the claims of the plaintiff $td set out. The claims of the
plaintiff shall match the subject-matter of theiglaThe claims shall be specific,
executable, and they shall create legal consequence

429. Thus, the court asked the claimant to specify #gouest part of the claim by
stating concrete claims, i.e., so that they arec@able and create legal consequences.
The request by the court is understandable simoe fohas not been formed accurately;
however, in this event several conditions had tétubiédled.

430. Unlike stipulated in the Regulation, the court hast used the form B in
Appendix Il regarding request of court to supplemand/or rectify form of claim,
application. Forms are specially designed to ehsewtork of the court, as well as to
allow the parties, which are not provided profesaldegal assistance, to understand the
forms owing to their simple form and language. Allse provision, set out in Article 11
of the Regulation, stating that parties have tpioeided practical assistance in filling in
the form has to be fulfilled. It is important toomember that Regulation is created as
autonomous and simple system, therefore it shooldbe compared to the national
proceedings as it has been done in the aforemewtidecision.

431. In this case the claimant by providing informatmmthe claim has stated request
both for changing the goods, and terminating thareat. First, item 8 (information on
the claim) of form A is not intended for statingquests on the claimSecond
termination of the contract cannot be assessedhascial claim in the meaning of this
Regulation, since it is establishing not impartiegmand. Thus, the court when receiving
similarly incorrectly filled in forms should indit® in simple and understandable
language, in the specially provided for item innfioB, that in the information on the
claim only description of the problem has to bevmted, and that item 7.2 should be
specified by stating the replacement of goods.hl§ treplacement of goods is not
possible, as were also in the mentioned eventatheunt of money, which has been
indicated in item 7.2.2 (calculated amount of claimill be recovered.

432. As stated in Recital 10 of the Preamble to the Reigun, in order to ease the
calculation of the amount of clainnpterest rate, expenses, and other costse not

338 Judgement of 27.01.2012 in matter No. C15285811elyava City Court [not published].
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included in the amount of the claim. So the basistanay be up to EUR 2000, but it will
be possible to request the recovery of other costs.

433. The European Small Claims Procedure stipulatesrheddition to the basic debt,
also interest set by law and interest set by cohffianglish —interest German —
Zinsen French —intérétg can be recovered.

434. If parties have not agreed on the interest in th@ract, the interest rate and date
for calculation shall be set out in item 7.4.1 @i A. If parties have agreed on such rate
or calculation ofinterest set by contractthat cannot be expressed in simple percentage
(fraction), the item "another rate" should be mdrkethe mentioned form. For example,
these would be cases when a person has agreed toopgosite interests, different
amounts in irregular periods, or if mixed intereste has been set out — both in set
amount and percentage.

435. However, if a party has not appended the contradtthe defendant does not
object, the court should trust the interest ratermed by the claimant. Moreover, as can
be seen from form A, only the interest rate andddwe from which the interest has to be
calculated have to be indicated. It means, thajutige will have to calculate the interest
himself. Even in the event the claimant would likeease the work of the court, then, by
filling in the form electronically in the Atlas, i not possible to indicate the total amount
of the interest calculated. Moreover, the claimstiit have to calculate it in order to
establish the State fee to be paid; therefore,hen future the possibility should be
assessed to include such item in the form of thguRéon, where the claimant could
indicate both the formula of calculation and amaunfrthe interest.

436. Under the mandatory interest rate stated in itehR27f the form, thénterest set

by law should be understood. However, here the claimaes chot have to indicate the
amount or calculation of the interest rate, buydhke date from which the interest has to
be calculated. That means, that the court, fiiss, to establish the applicable substantive
law pursuant to which the interest set by law wiillve to be calculated. Second,
according to this rate, the court calculates diganterest due to the claimant. This again
is a case when the court is obligated a duty tbatdcbe done by the submitter of the
claim.

437. The court upon its initiative, without request Ine tclaimant, does not have to
recognise the right to receive the interest selalayfrom the amount recovered but not
received by the court for the period until the eoéonent of the decision.

438. The Regulation clearly stipulates thadstsare costs resulting from services of
lawyer and costs arising from the service or tiamsh of documents (Recital 29 of the
Preamble), but costs of the proceedings shoulcebamined in accordance with national
law. For example, by submitting form A (applicatiohclaim), the State fee will have to
be paid according to Section 34 of the CPL. Thiushe amount of the claim is up to
LVL 1500 (EUR 2136,75) and up to the threshold eat in the Regulation, i.e.
EUR 2000 (LVL 2845,74), the State fee shall be & the amount of the claim, but
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not less than LVL 56%* If the claim is non-monetary one, neverthelesshall be
assessed, by correspondingly calculating the f@® fthe amount of the claim. The fee
has to be calculated from the amount to be recdvaceording to Section 35 paragraph
one of the CPL. For more on stating and calculatibeosts refer to the specific sub-
section of the Study.

439. It must be noted that the Regulation does not deovor additional recovery of
contractual penalty or other possible fines. In contrast to the Reijuial896/2006
where it is possible for the claimant to indicdte tontractual penalty in item 8 of the
standard form A (application for European Order Paiyment), there is no such item in
the Regulation 805/2004. Since the intef@saccording to their legal nature cannot be
compared to contractual pendfty the authors do not support of the practice thstead
of interest at item 7.4.1 in the form of the Regjola805/2004 contractual penalty is
indicated. Neither the recitals of the Preamblethi® Regulation, nor the text of the
Regulation itself do not offer the parties the oy to apply for the contractual
penalty, thus the Regulation cannot be interpretetbned. If a party, though, want to
recover contractual penalty, it can be done by stiimg a separate claim by using the
same Regulation, but in this form the amount of toatractual penalty has to be
indicated as the basic claim.

3.3. Material scope of application

440. The aim of the Regulation is to simplify and spegdcross-border litigation in
small claim cases by reducing the costs of litmati Therefore, also the scope of
application of the Regulation has been subordin&atethis aim. Article 2 (1) of the
Regulation 861/2007, just like the Regulation 80542 and Brussels| Regulation,
stipulates that ishall apply [..] to civil and commercial matters whatever the nature of
the court*?

441. 1t shall not extend, in particular, to revenue, cutoms or administrative
matters or to the liability of the State for acts and omis®ns in the exercise of State
authority @cta jure imperi).

442. The Article 2 (2) stipulates the cases where thguReion shall not be applicable:
the status or legal capacity of natural persons; ghts in property arising out of a

33% On statement of claim that can be evaluated fasuarnof money and that have been received at court
until 31 December 2012, State fee shall be paithénamount not exceeding 1000 lats — 15% from the
amount of the claim, but not less than 50 lats.: $a& “Amendments to the Civil Procedure Law" of
15.11.2012 (“LV", No. 90 (4792), 04.12.2012), eimtgrinto force on 01.01.2013

349 Section 1753 of the Civil Law stipulates that fet shall mean the compensation to be given for
granting use of, or for lateness relating to a sfimoney or other fungible property.

%1 pyrsuant to Section 1716 of the Civil Law, cortinat penalties are penalties which a person unkiesta
to bear regarding his or her obligation in suctecas he or she does not perform the obligatiodpes not
perform it satisfactorily.

%42 It must be added that the English text of the Ramn mentions not only the court, but also
tribunals — “the court or tribunal".
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matrimonial relationship, maintenance obligations, wills and succession;
bankruptcy, proceedings relating to the winding-upof insolvent companies or other
legal persons, judicial arrangements, compositionand analogous proceedings;
social security; arbitration. Since also these norms are similar to those latiga in
Article 2 of the Regulation 805/2004, for their &dmpation refer to the respective
comment &1 on the Regulation 805/2004.

443. Here it should be mentioned that since the Requie861/2007 does not stipulate
a mandatory obligation to submit contracts to caie court will not be able to establish
if the claimant and defendant have agreed on sgttlisputes aarbitration . Thus, the
proceeding can be used in bad faith, unless thendaht objects during the proceedings
by using form C. However, if the defendant recoggsishe claim in the court, then
according to the theory of arbitration, it is redgd that the parties have stepped back
from the arbitration contraét?

444. The Regulation 861/2007 has some peculiarities pgflieation that are worth
discussing themkirst, this Regulation will apply only to unconteste@inis. Second
Article 2 (2) (f) to (h) of the Regulation stiputat for additional exceptions.

445. In the scope of the Regulation both contested, anghcontested claims fall
Moreover, these claims can also be non-finan@&at in cases relating to non-financial
claims, it has to be possible to assess the damEgs. assessment cannot exceed
EUR 2000, for the claim to fall in the scope of tRegulation. In the event of non-
financial claim, the claimant shall fill in itemZ of the form A and indicate regarding
what the claim has been lodged and what is theulzdibsd amount of the claim.

446. So, in the scope of the Regulation, non-finandihts like on the discrimination
of people with particular needs or unequal accessetvices could fall. The Regulation
does not provide clearer information regarding swthims, which can result in
uncertainties in the process of its applicationadidition, in separate jurisdictions cases
of this category are excluded from the scope ofllsolaims procedure, since when
deciding cases of set categories, different evidenand expert reports have to be
examined** Despite being small claims, non-financial clainas de quite complicated
and disputable, which, on its part, will make tloeirt to consider the possibility to hold
an oral hearing according to Article 8 of the Ragjoh.

447. One of theadditional exceptionsincluded in the Regulation employment law
namely, the Regulation shall not be applicabléndé tlaim arises from employment law.
It must be noted that this exception shall be preted wider than the notion
"employment contracts” since it is applicable nalydo separate employment contracts,
but also to issues related to trade unions. Thgsstope of this Regulation is narrower

343 See: Kaevska, |. Starptautiak komercilas arbitaZas tiethas. LU disedcija, 2010, p.128, available
at: https://luis.lanet.lv/pls/pub/luj.fprnt?1=1&fn=F82683342/Inga%20Kacevska%202010.pdf

344 For example, cases regarding personal injurieserckided in the Northern Ireland. House of Lords.
European Small Claims Procedure: Report with Evids2006] 23rd Report of Session 2005-06, para
107 et seq.
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than in the event of the Brussels | Regulationth& same time it should be noted that
agent contracts will fall within the scope of thedrlation, since agents will not be
regarded as subjects of employment law.

448. In one case, a judge of a general court of Latvsifjably refused to accept an
application of a natural person for the EuropearalS@laims Procedure regarding the
recovery of unpaid work remuneration from a muradiy, by stating that, according to
Article 2 (2) (f) of the Regulation, the Regulatias not applicable to employment
relations®® It should be added that in this case the Regula#mnot be applied also due
to its cross-border nature, but in this case tien® cross-border element.

449. The next special exception of the Regulation isntdaregarding tenancies of
immovable property, with the exception of actions on monetary claifgicle 2 (2) (g)

of the Regulation in Latvian has been translatdgt aa "rent", although it is applicable
also to "lease". Such exception has been includedalthe fact that immovable property
rights have exceptional jurisdiction which is ceendingly widened also to rights of
lease and rent. Meaning that usually disputes deggrimmovable property rights and
rights of lease or rent will fall in the jurisdioti of the Member State in the territory of
which the immovable property is locat&d This is due to the fact that in the national law
regulating issues of lease and rent, several inigeraorms can be included to protect
the tenant?’

450. Here with rent of immovable propertienanciesyent of any residential premises
or summer cottages or lease of land or non-resaleptemises shall be understood.
Claims regarding validity or interpretation of cadts on such immovable property shall
not be submitted pursuant to this Regulation. Haxeit will be possible to satisfy all
claims, if they can be assessed, related with nbitrient of contract, unpaid invoices,
or losses, by using the legal mechanism providedyathe Regulation. For example, if
any of tenants of recreation villa disturbs anottegrant (makes noise, consumes more
electricity than agreed before, or cause any atf@mveniences), the latter may lodge a
claim against the first one to recover losses erldht holidays and any ancillary cdéfs
by use of this Regulation, if it is establishedttiee amount of the claim does not exceed
EUR 2000 and it is a cross-border case.

451. The next exceptioryiolations of privacy and of rights relating to personality,
including defamation was added during the draft regulation phase btingtahat
similarly to exceptions stated in Article 2 (2) (6 (g) of the Regulation these issues are

345 Decision of 06.02.2012 in matter No. 3-10/004kkabpils District Court [not published)].

346 gSee Article 22 of the Brussels | Regulation Hoerevhis Article of Brussels | Regulation provides

an exception — in proceedings which have as thgeab tenancies of immovable property concluded for
temporary private use for a maximum period of siRgecutive months, the courts of the Member State i
which the defendant is domiciled shall also havésgliction, provided that the tenant is a natumilspn
and that the landlord and the tenant are domidilede same Member State.

347 | aw on Residential Tenancy: Law of the Republfitatvia, Latvian Herald No. 19, 29.04.1993

348 See 15 January 1985 ECJ judgement in the case244¢83Erich Rosler v Horst RottwinkdfCR
1985, p. 00099.

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Kaevska 151



decided differently in each Member State and pdssiben by special courfé? So, also
such cases do not fall within the scope of the Rxigun.

452. Thus, it can be regarded that in a way this Remgulatarrows the notions "civil
liability" and "commercial liability"; however, ihas been specially devised for the needs
of consumers Moreover, this Regulation does not include themon the exclusive
jurisdiction of consumer disputes as it is in Agié (1) (d) of the Regulation 805/2004
of Article 6 (2) of the Regulation 1896/2006. Pbssi it is because the Regulation
861/2007 can be applicable only to uncontestednslaiHowever, certain difficulties
could arise for a regular consumer, for exampleemwfiling in item 4 of the Appendix |
regarding the jurisdiction, and during the enforeatnof the judgement the consumer in
general will have no protection, since the judgemersuch matter is enforceable in the
whole EU.

453. Summarising, the Regulation will be applicable bmtltontested and uncontested
pecuniary (monetary) claims not exceeding EUR 200fis Regulation can be applied
by both consumers, who have purchased goods ah@stores from other consumers or
companies, and, for example, sworn lawyers wheovexting unpaid remunerations from
clients.

3.4. Geographical scope of application

454. The Regulation is applicable in all EU Member Statdso the United Kingdom
and Ireland (Recital 37 of the Preamble), but ias applicable in Denmark pursuant to
Article 2 (3) or and Recital 38 of the Preambléhie Regulation.

3.5. Application in time

455. According to Article 29 of the Regulation 861/2007:
This Regulation shall enter into force on the daljofving its publication in the
Official Journal of the European Union. It shall @g from 1 January 2009, with
the exception of Article 25, which shall apply frékrdanuary 2008.

456. Apart from Regulation 805/2004, the legislator lo¢ tEU in this Regulation has
not specified the date on which the Regulation 38Q7 shall enter into force.

457. Date of entering into forc&ince the Regulation 861/2007 has been published in
the Official Journal of the European Unioon 31 July 200%7°, it enters into force on the
next day, i.e.1 August 2007

349 Kramer, E X. “Small Claim, simple recovery? Therr&ean small claims procedure and its

implementation in the member states" (2011) ERAURg.121, available:
http://www.springerlink.com/content/88w50426x5135h3

30 See the date of publishing the Latvian text ef Regulation: L 1990Qfficial Journal of the European
Union, 31.07.2007, p. 1-22.
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458. Date of applicationAlthough the Regulation 861/2007 enters into foure
1 August 2007, it is applicable from the same d&ke legislator of EU has set two dates
starting from which particular articles of the Rigion are applicable:

458.1. Article 25 of the Regulation shall be applicablarsng from1 January
2008 The Atrticle 25 stipulatesbligation to Member Statesto communicate to
the European Commission specific information:

458.1.1. which courts or tribunals have jurisdiction to gigejudgement in the

European Small Claims Procedure;

458.1.2. which means of communication are accepted for thegses of the
European Small Claims Procedure and available ¢octhurts or tribunals in
accordance with Article 4 (1);

458.1.3. whether an appeal is available under their proadamw in accordance
with Article 17 and with which court or tribunalishmay be lodged;

458.1.4. which languages are accepted pursuant to Articl@pb); and

458.1.5. which authorities have competence with respechforeement and which
authorities have competence for the purposes dappécation of Article 23.

458.2. all other articles of the Regulation (except fartidle 25) are applied
starting from 1 January 2002 That means that applications for the European
Small Claims Procedure can be submitted startiogp ft January 2009.

459. But which date can be regarded as the day of lgdtfie application — the day
when the application has been sent to the courtherdate when the application is
received by the court? According to the first seageof Article 4 (1) of the Regulation:
The claimant shall commence the European Smalh@adrocedure by filling in
standard claim Form A, as set out in Appendix 4 Enadging it with the court or
tribunal with jurisdiction directly, by post or by any othaneans of
communication, such as fax or e-mail, acceptabletheoMember State in which
the procedure is commenced.
460. As it can be seen, the decisive is the date ofihgdthe application to the court.
The lodging may take place both on the moment wtien applicant lodges the
application to the court in person, and on the mameéhen it is sent via fax, or by e-
mail. In the last two cases fax and e-mail candrg ® the court starting from 1 January
2009"%, but not earlier.
461. Latvia has communicated to the European Commission fhaications can be
lodged to the court directly or by mallithuania has communicated to the European
Commission that applications can be lodged to thetdirectly or by mailEstonia has
communicated to the European Commission that agtpes can be lodged to the court
directly, by mail, by fax, or via electronic dat#érchange channel®’

%! Similar see also: Rauscher, T. (Hrgs.). EuropéiscZivilprozess- und Kollisionsrecht EuZPR/EulPR
Kommentar. Miinchen : Sellier, 2010, Art. 29 EG-Bal®O (Varga |.), S. 544

“ http://europa.eu/justice_home/judicialatlascivil/

352 http://europa.eu/justice_home/judicialatlascivil/
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3.6. Notion "cross-border case"

462. As already mentioned before, the aim of the Regquie861/2007 is to simplify
and speed up cross-border litigation in small cla&ses, as well as to reduce the costs of
litigation. This Regulation shall be applicable yom the event the claim has a cross-
border element in it. The definition of a "crosgder case" in this Regulation is almost
identical to the one in Article 3 (1) of the Redida 1896/2006, and it is also similar to
the one in Article 2 of the Legal Aid Directive 2008/EC>**

463. According to Article 3 (1) of the Regulationceoss-border casds one in which

at least one of the parties is domiciled or haltifrasident in a Member State other than
the Member State of the court or tribunal seisedicks 3 (2) adds to it that domicile
shall be determined in accordance with ArticlesaB@él 60 of Brussels | Regulation.

464. Thus, from Article 3 of the Regulation 861/200¢d#n be concluded at least one
of the parties has to be domiciled or habitualkident in a Member State other than the
Member State of the court or tribunal seised. llbfes from the aforementioned that also
domiciles of both parties (and not only one pangy be in this another Member State,
except Denmarf>* The court to which an application regarding Eussp&mall Claims
Procedure is submitted shall always be a courhefEU Member State. For example,
cross-border cases will be in the following events:

33 Council Directive 2002/8/EC of 27 January 2003m@rove access to justice in cross-border disputes
by establishing minimum common rules relating tgaleaid for such disputes [2003], L 026, Official
Journal of the European Union.

%4 see Rudevska, EEiropas maksjuma rikojuma procedra: pieméroSana un prolimjautzjumi. Jurista
Vards, Nr. 24/25, 19.06.2009
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465. So, in order to establish if there exists a crazsix element, the domicile or
habitual residence of the parties shall be defifiée. existence of a cross-border case is
not created by other possible linking factors, like location of property or the place

Application on
FOPP
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where the contract has been concluded. Cross-boades shall not be formed also in the
event the domicile of the Member State of the cand of the both parties is located in
the same EU Member State, or in the event the dlm®miof both parties are located
abroad. However, as explained further, even inetent a cross-border case arises the
court shall establish if it has the jurisdictiondiecide the dispute.

466. The notion ofdomicile of a natural person within the scope of this and
Brussels | Regulation, is not an autonomous nosarge the court of the Member State
that has received the case shall interpret it gumsuo the national law. Namely,
Article 59 (1) of Brussels | Regulation stipulatést in order to determine whether a
party is domiciled in the Member State whose coarts seised of a matter, the court
shall apply its internal law. Unfortunately, thetioa of "domicile” is significantly
different® across Member States, which can cause certaitiepnsbin establishing it.

467. For Latvian court in order to determine the donei@f a natural person of Latvia
it has to be initially defined pursuant to the Civaw. **° Section 7 of the Civil Law
stipulates that place of residence (domicile) &t thlace where a person is voluntarily
dwelling with the express or implied intent to pamently live or work there. A person
may also have more than one place of residencepdiary residence does not create the
legal consequences of a place of residence andl lshadjudged not on the basis of
duration, but in accordance with intent. This noshould be applied to establish the
domicile of a person from the point of view of lafvLatvia.

468. On its part, Section 3 Paragraph one of the Deteraf Place of Residence Law
stipulates that a place of residence is any placiéh (an address) connected with
immovable property freely selected by a personwinch the person has voluntarily
settled with an intention to reside there expressiegttly or implicitly, in which he or
she has a lawful basis to reside and which has tmgnised by him or her as a place
where he or she is reachable in terms of legaltioas with the State or local
government®’ This norm in the terms of its legal nature and &mmore appropriate for
the solutions of internal situations of Latvia, .® establish which particular address in
the territory of Latvia is the place of residende@erson. Also Section 6 Paragraph five
of this Law suggests of the internal nature of éfi@ementioned norm, which, in the
event of a foreign domicile refer to the procedspecified by the Population Register
Law.>*® It must be noted that also the latter does nog¢ giconcrete answer on how to

355 See Heidelberg Report, para 181-184. For exarntmeCivil Procedure Code of Lithuania stipulates
that domicile of a natural person shall be thakesta its part, in which he permanently or ordiyaresides,

but the Civil Law of Estonia stipulates that dor@ds the legal place of residence of a personhitiwhe
permanently resides.

3% Civil Procedure Law: Law of the Republic of Latyiatvian Herald No. 1, 14.01.1993

%7 Declaration of Place of Residence Law: Law of Bepublic of Latvia,Latvian Herald No. 104,
07.07.2002

38 Section 6 Paragraph five: If a person’s place asiidence is abroad, the duty to declare a place of
residence is fulfilled if the declarant of a plagferesidence has submitted information regardirgplace

of residence according to the procedures spedifjeithe Population Register Law.
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establish the existence or non-existence of a dtemad a person in the territory of a
Member State. The only thing that can be conclddem Section 6 Paragraph five: if a
Latvian national resides outside Latvia for morantlsix consecutive months, it can be
regarded that his or her domicile is in the coroesling state, provided that this person
has informed his or her address of residence inaabto the Office of Citizenship and
Migration Affairs. While the Latvian national hastrinformed on this address it shall be
regarded that his or her domicile is not outsideviae>®

469. Brussels | Regulation Article 59 (2) regulates htmwvestablish if a person has
domicile in another Member State, i.e., if a pastynot domiciled in the Member State
whose courts are seised of the matter, then, iarai@ determine whether the party is
domiciled in another Member State, the court s@pply the law of that Member State.
Thus, the court shall apply the law of that Mem®tate where the person is domiciled. If
a Latvian and American agree that jurisdiction lath a British court, then the British
court shall establish if the Latvian has domicite@ding to Latvian law in order to
establish if Article 23 of Brussels | Regulatiorgaeding prorogation of jurisdiction is
applicable.

470. Brussels | Regulation does not give an answer of twestablish if a party is
domiciled in a third country, thus it shall be édished pursuant to the norms of private
international law.

471. It must be noted that Article 59 of the BrusseRelgulation does not refer also to
the term place of habitual residencg although this term has been mentioned in
Article 3 (1) of the Regulation 861/2007 since &haray be cases where the domicile of a
party cannot be established, but it is possiblestablish the place of habitual residence.
Thus, the place of habitual residence shall bebbsked in each separate case
autonomously by the court guided by the conditiointhe case. Fore example, in order to
establish if the place of habitual residence exasicurrently with the actual presence in a
Member State, other factors shall be taken int@@atthat can testify that this presence
is not temporary or accidental and that the pldaesidence is characterised by a certain
integration in the social and family environmentspEcially the length, regularity,
conditions and reasons for residing in the teryitof a Member State and moving of a
family to the Member State, nationality, place aondditions of educating, knowledge of
language, and family and social connections inMeenber State have to be taken into
account. Intention to move to another Member Stag indicate the change of place of
habitual residence, the intention is revealed bijage external conditions as purchase or
lease of a house. Another indication could be sabiom of a request to the competent
authorities of the specific Member State for altamaof a social flaf®® Thus, the phrase
"place of habitual residence" shall be interpretedhe place where the person has strong

%9 Rudevska, BEiropas maksjuma rkojuma proceflra: pienero$ana un prolimjautjumi. Jurista
Vards, Nr. 24/25, 19.06.2009
30 5ee 2 April 2009 ECJ judgement in the case: CE&R2&/[2009] ECR, 2009, p. | -02805, para 38-41.
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connection to and where the centre of the sodrldf the person is located. It is also
suggested to use this term based on analogy, nabelsing Article 59 of the Brussels |
Regulation for establishing also the place of habitesidencé®*
472. Domicile of a legal personon its part, is an autonomous notion which das n
oblige the Member States to turn to norms of pevaiternational law. Namely,
Brussels | Regulation clearly sets out the critéorethe domicile of a legal person:
For the purposes of this Regulation, a company treo legal person or
association of natural or legal persons is domidil the place where it has its:
(a) statutory seat, ofb) central administration, ofc) principal place of business.

473. "Company or other legal persommeans legal persons of any form and
organisations without the status of a legal person.

474. Thus, the domicile of a legal person is charaatdrigy three important criteria,
which have been adopted from Article 54 (formeridet48) of the Treaty on the
Functioning of the European Unidff These criteria shall be applied equally, not
subsidiary. Moreover, the Regulation does not #ipuhierarchy of these elements; they
are exhaustive.

475. All the mentioned locations may be in one Membexté&tbut also other variants
are possible, for example, when a company is rgidtaccording to Latvian law, but the
principal place of business is in Lithuania, angl ¢entral administration is in Estonia. So
according to the Regulation, the company has thiiferent domiciles, thus making
several cross-border elements. This norm shall gg@icable also if the company is
registered in a third country, for example, Rusbia, the principal place of business is
Latvia.

476. It must be added, that establishing of domicilealso useful in choosing the
jurisdiction in which application for small clainhall be lodged. For example, according
to item4 of the form A, jurisdiction shall be dsiahed pursuant to Brussels |
Regulation, but item 2 of the form A stipulatestttiee defendant may be sued according
to its domicile, thus, a legal person having thewtbry seat, central administration, or
principal place of business in different Membert&a may be sued in any of these

%1 Rudevska, B.Eiropas makgjuma fikojuma procedra: pieméro$ana un prokimjautzjumi. Jurista
Vards, Nr. 24/25, 19.06.2009

362 Article 54: Companies or firms formed in accordamdth the law of a Member State and having thEEO
registered office, central administration or prpai place of business within the Union shall, fbe t
purposes of this Chapter, be treated in the sameasanatural persons who are nationals of Member
States. "Companies or firms" means companies onsficonstituted under civil or commercial law,
including cooperative societies, and other legat@es governed by public or private law, save fase
which are non-profit-making. Consolidated Versidntlee Treaty on the Functioning of the European
Union. Latvian textOfficial Journal of the European Unioi€ 83, 30.03.2010, p. 47-201.

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Kaevska 159



Member State®>® Such norm gives comparatively wide range of pdisiis to creditors

to use the tactics ddrum shopping

477. "Statutory sedtis location in the Member State according to lafmwvhich the
company has been registered. In the event of Laifvihe company has been registered
pursuant to the Commercial Law and entered intcbmmercial Registé¥, it shall be
regarded that the statutory seat of the compabgtiga even in the event legal address is
not indicated in the Articles of Association pumstui#o Section 144 of the Commercial
Law.

478. As indicated also by Article 60 (2) of the Regudati such term is not known in
the United Kingdom and lIreland, thus "statutorytseaeans the registered office or,
where there is no such office anywhere, the pldaaamrporation or, where there is no
such place anywhere, the place under the law oftwthie formation took place.

479. Central administratignon its part, is the place where the centre of pzmy
management and control (the real seat) is locatdith perhaps is more difficult to
establish than the statutory seat, because in eusht the actual conditions have to be
evaluated which are known to the creditor. Thisnsindependent term and cannot be
interpreted pursuant to the national &

480. Principal place of business the place where the main commercial activitse
place, which can also be established accordinge@cttual conditions.

481. Article 60 (3) of Brussels | Regulation clearlypstiates that in order to determine
whether a trust®is domiciled in the Member State whose courtssaised of the matter,
the court shall apply its rules of private interoaél law. In such event the Convention
on the Law Applicable to Trusts and on their Redtigm®®’ can be consulted if the
Member State has joined to this Convention (Lahaa not joined to it). Although the
institute of trust is more familiar in the comma@wi, it is applicable also in the civil law,
therefore it should be admitted that the regulatisnnot clear and may cause
complications.

482. Article 3 (3) of the Regulation 861/2007 stipulatbat the relevant moment for
determining whether there is a cross-border casieeiglate on which the claim form is

363 Magnus, U., Mankowski, P. (edEuropean Commentaries on Private International LBmssels I.
Regulation(2nd edn, SELP 2012), p. 811.

364 Commercial Law: Law of the Republic of Latvlaatvian Herald No. 158/160, 04.05.2000

365 Magnus, U., Mankowski, P. (edEuropean Commentaries on Private International LBmssels |.
Regulation(2nd edn, SELP 2012), p.812.

3%¢ Trusts— in English. For unknown reason, in the Latvian translatiomricle 60 (3) and Article 5 (6)
of the Brussels | Regulation, as well as item 0%hef Paragraph 3 of the standard form in Annexth&o
Regulation 1896/2006, the term “trests" (in Latyiaas been mentioned. “Trests" (in Latvian) is augrof
companies, but “trasts" (in Latvian) means leghdtirenship that have been established in writinyvieen
the person creating the “trasts" and the persoragiag the “trasts".

37 Convention of 1 July 1985 on the Law ApplicableTiusts and on thEEO Recognition, available:
http://www.hcch.net/index_en.php?act=conventions&teid=59. Article 2 of the Convention provides a
definition: Legal relationships created inter vivosor on death — by a person, the settlor, when asset
have been placed under the control of a trustethéobenefit of a beneficiary or for a specifiedpmse.
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received by the court or tribunal with jurisdictiomhus, since a cross-border case is
established according to the principle of domidites creditor should assess whether the
domicile or place of residence of a party is intaro Member State than that where the
proceedings have been initiated, upon the momentsubmitting the form A.
Unfortunately, the court is not able to verify since the Regulation does not require
submission of evidence for jurisdiction and croesder case — only the information
required by item 4 and 5 of the form A has to bevjated. If after submitting the form A
and during the litigation the debtor has changed dbmicile or place of residence, it
shall not affect the jurisdiction of the court otistence of the cross-border case. In this
event the principle ofperpetuatio forl shall be applied, which provides that jurisdiatio
is not changed automatically.

483. It must be added that there are events when a daioounter claim has been
submitted exceeding the limit of EUR 2000, in swastent the case is proceeded with
according to the corresponding national procedara) as provided for by Article 5 (7)
of the Regulation 861/2007 (see6®0 of the Study and further). There can also be a
situation when only in the event of enforcementaofiecision it can be established
whether the case is of cross-border nature. Ireteeents, the mechanism provided for
by the Regulation 1896/2006 can be used, althoyglo@edure could be stipulated in the
future in the Regulation and CPL for changing taéanal small claim procedure for the
European Small Claims Procedure aick versa

3.7. Commencement of procedure

484. According toArticle 4 of the Regulation 861/2007:
1 The claimant shall commence the European Smalh@I Procedure by filling
in standard claim Form A, as set out in Appendiarid lodging it with the court
or tribunal with jurisdiction directly, by post oby any other means of
communication, such as fax or e-mail, acceptabletheoMember State in which
the procedure is commenced. The claim form shalude a description of
evidence supporting the claim and be accompanidéd@revappropriate, by any
relevant supporting documents.
2 Member States shall inform the Commission whiearms of communication are
acceptable to them. The Commission shall make swoidtmation publicly
available.
3 Where a claim is outside the scope of this Reigulathe court or tribunal shall
inform the claimant to that effect. Unless the mant withdraws the claim, the
court or tribunal shall proceed with it in accordeg with the relevant procedural
law applicable in the Member State in which thegeure is conducted.
4 Where the court or tribunal considers the infotima provided by the claimant
to be inadequate or insufficiently clear or if tledaim form is not filled in
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properly, it shall, unless the claim appears to dearly unfounded or the

application inadmissible, give the claimant the ogipnity to complete or rectify
the claim form or to supply supplementary informatior documents or to
withdraw the claim, within such period as it spesf The court or tribunal shall

use standard Form B, as set out in Appendix Il tfiis purposeWhere the claim

appears to be clearly unfounded or the applicatioadmissible or where the
claimant fails to complete or rectify the claimrfomithin the time specified, the
application shall be dismissed.

5 Member States shall ensure that the claim forraveilable at all courts and

tribunals at which the European Small Claims Pragedcan be commenced

3.7.1. Claim form — standard form A

485. The claimant when commencing the European SmaliSI®rocedure has to fill
in the standard form A in the Appendix | to the Riagjon 861/2007. This standard form
is mandatory. The form in Latvian is available inetEuropean Judicial Atlas:
http://ec.europa.eu/justice_home/judicialatlastitihl/sc_filling_Iv_Iv.htm

486. At the beginning of the standard form, there igerthat it shall be drawn up in
the language of the Member State in which the cisudcated (and not the language of
the place of residence or native language of thienent).

487. It follows from the structure of the form A thattielaimant has to start the filling
in of the standard form from Item Lburt". However, in order to know with which
specific court the application shall be lodgedyauld be better for the claimant to start
by filling in item 4 of the form, namely, by estaling the Member State whose courts
has the international jurisdiction. Only after whiérmas been established, the claimant
may indicate a specific court of the respective MemState having the territorial
jurisdiction. These courts (and their addresses) lwa found in the European Judicial
Atlas:
http://ec.europa.eu/justice_home/judicialatlastiihl/sc_courtsjurisd_Iv.jsp?countrySes
sion=19&#statePage0

488. Item 2 of the form Claimant":

2 Claimant

2.1 Surname, name/name of the company or orgamisati
2.2 Street and number/number of PO box:

2.3 City/town, postal code:

2.4 Country:
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2.5 Telephone (*):
2.6 E-mail (*):
2.7 Representative of the claimant and its contdictmation, if applicable:

2.8 Other information (*):

489. In item 2, the claimant has to provide informatmm itself. If the claimant is a
natural person, it has to indicate the name andasoe (personal identification number
may be provided in item 2.8). If the claimant ikgal person, it has to indicate its name.
It is advisable that the claimant indicates in it also its registration number and other
information that could assist in the identificatiointhe claimant.

490. Initem 2.2, the claimant has to indicate the asl@d the place of residence (or at
least the number of the P. O. box) as clearly asipte. Legal person has to indicate its
legal address.

491. In item 2.7, the claimant has to indicate its reprgative (name, surname), if
there is one. For example, if a minor is represerig its legal representatives —
parents — then the minor has to be indicated aslt#imant, but the parents have to be
indicated in item 2.7 as the legal representatiltesiust be admitted, thatem 2 does
not require from the claimant to indicate the yearof birth, thus it is impossible to
actually establish if the claimant is or is not a nmor. In civil proceedings in Latvia
this issue is solved by the duty on the part of ¢k@mant to indicate the personal
identification number, which includes also the yeabirth (see Section 128 Paragraph
two Clause 2 of the CPL).

492. Standard form A allows also for co-claimants. Irclswevent each of the co-
claimants shall fill in item 2 of the form sepatgt&®

493. Item 3 of the form Defendant':

3 Defendant

3.1 Surname, name/name of the company or orgamisati

3.2 Street and number/number of PO box:

3.3 City/town, postal code:

3.4 Country:

3.5 Telephone (*):

3.6 E-mail (*):

3.7 Representative of the defendant and its contéatmation, if applicable:

3.8 Other information (*):

358 Mayer/Lindemann/Haibach. Small Claims Verordnuvginchen : C.H.Beck, 2009, S. 52.
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494. In item 3 the claimant has to provide as precisermation on the defendant as
possible: for a natural person — name, surnameafteggal person — name, and it is
desirable to indicate the registration number ami3.8, if it is known. In item 3.8
another alternative address of the defendant maypdieated where it could be found.
The same relates also to personal identificatioombmrs and other identifying
information.

495. Next, precise address of the domicile or placeesidence (or at least the number
of the P. O. box) of the defendant has to be indtaSince item 3.2 only asks to indicate
the street and number, it has to be concludedhibi also any other address in which
court documents may be serviced to the defendaptomandicated, not only the address
of the domicile or place of residence of the defamidFor example, it can be the address
of the workplace of the defendant, if the addrdghi® domicile is not known. But, if the
address of the domicile is known, then the addoé$se workplace may be indicated in
item 3.8%%°

496. In item 3.7, the representative of the defendanhdscated, if there is one. For
example, if it is known that the defendant is mjrtbee parents may be indicated as the
legal representatives. The same also relates & otpresentatives acting on the basis of
power of attorney or law.

497. Standard form A allows also for co-defendants. uohsevent the claimant shall
fill in item 3 for each of the co-defendant sepelsat

498. Item 4 of the form Jurisdiction™:

4 Why do you think the issue is in the competenteeatourt?

4.1 Domicile of the defendant:

4.2 Domicile of the consumer:

4.3 Domicile of the insured person, the insuredherbeneficiary of the insurance compensation:
4.4 Place of enforcement of the corresponding abbgs:

4.5 Place of causing damage:

4.6 Location of immovable property:

4.7 Choice of court according to the agreementhefparties:

4.8 Other (please, indicate):

499. In item 4 it has to be indicated why the claimaas lthosen to lodge the claim
with the court of the specific Member State. Foaraple, why courts of Latvia, and not
Sweden, have been chosen. Thus, item 4 relatés taternational jurisdiction of courts.

500. By establishing this international jurisdiction,ethexplanations (but not the
Regulation 861/2007 itself) on filling in item 4 agks that: The court shall have

369 Mayer/Lindemann/Haibach. Small Claims Verordnuvginchen: C.H.Beck, 2009, S. 53.
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jurisdiction pursuant to the provisions of the CaurRegulation (EC) No. 44/2001 on
jurisdiction and the recognition and enforcemenjuoigements in civil and commercial
matters (Brussels | Regulation). However, it mustdamitted that it follows from the
Regulation 861/2007 itself that this internatiopalsdiction may be based also on other
law (not only Brussels | Regulation), for examphere the law of the forum is meant
establishing the international jurisdiction of cisu®

501. Item 5 of the form Cross-border casé:

5 Cross-border case
5.1 Member State of the domicile or permanent ptdaesidence of the claimant:
5.2 Member State of the domicile or permanent ptdaesidence of the defendant:

5.3 Member State of the court:

502. In item5 it has to be justified why this is a @d®rder case. Pursuant to
Article 3 (1) and (3) of the Regulation 861/20@7¢ross-border cases one in which at
least one of the parties is domiciled or habituadlgident in a Member State other than
the Member State of the court or tribunal seisgde®ablishing if the concrete case is a
cross-border case, the relevant moment for detamqwvhether there is a cross-border
case is the date on which the claim form (standamch A) is received by the court or
tribunal with jurisdiction.

503. Initem 5.1, the claimant indicates the Member&tidtthe domicile — the same
as in item 2.5 (for example, Estonia).

504. In item 5.2, the claimant indicates the Member &tat the domicile of the
defendant — the same as in item 3.4 (for exam@eyid).

505. The domiciles of the parties shall be establishedymnt to Article 59 (if it is a
natural person) or Article 60 (if it is a legal pen) of the Brussels | Regulation; see
Article 3 (2) of the Regulation 861/2007.

506. Initem 5.3, the claimant indicates the Membere&tath the court of which it has
decided to lodge the claim. Here the Member Stétthe court having the territorial
jurisdiction that has been indicated in item 1@r @xample, Lie@a City Court) has to
be indicated, which, in its turn, is based on thiemational jurisdiction of courts (for
example, Latvia), as indicated in item 4.

507. Item 6 of the form Bank data (not mandatoryy)':

6 Bank data (*)
6.1 How are you going to cover the costs of thdieajion?

1.1.6 With bank transfer:

370 Rauscher, T. (Hrsg.). Européaisches Zivilprozessd Wollisionsrecht EuZPR/EulPR Kommentar.
Munchen : Sellier, 2010, Art. 4 EG-BagatellVO (Varg), S. 457.
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6.1.2 With credit card:

6.1.3 With direct debit from your bank account:

6.1.4 Other (please, indicate):

6.2 Account to which the demanded or imposed ambasto be transferred by the defendant:
6.2.1 Owner of the account:

2.2.6 Name of the banB|IC, or other corresponding bank code:

6.2.3 Account number/IBAN:

508. Initem 6.1, the claimant indicates the form in evhit will cover the costs of the
litigation. In Latvia it is possible via bank trdes (thus, in Latvia, the supplement to the
standard form A does not have to be filled in). agment order shall be appended to
the claim form (standard form A) showing that th&roant has performed the payment
(see Article 19 of the Regulation 861/2007 and i8act29 Paragraph 2 Clause 1 of the
CPL).

509. In Latvia, costs of adjudication are: 1) court costs; and 2) costs related to
conducting a matter (Section 33 Paragraph 1 oCfPk).

510. Court costsare: State fees, office fees, and costs relatedijicdicating a matter
(Section 33 Paragraph 2 of the CPL).

511. Costs related to conducting a matterare: costs related to assistance of
advocates, costs related to attending court s#ttiegsts related to gathering evidence
(Section 22 Paragraph 3 of the CPL).

512. Costs of adjudication have been established inrda@artially compensate the
costs arising on the part of the State for thenfomag of the activities of the court,
compensating the costs of the litigation to thetyp&or the benefit of which the court
decision has been made, urging the debtors td fifir obligations voluntarily’*

513. In Latvia, the State fee shall be transferred ® ftiilowing account’? Fee for
activities carried out in judicial institutions (State fee):

Receiver: The Treasury

Registration No. 90000050138

Account No. LV55TREL1060190911200

Receiving bank: The Treasury

BIC: TRELLV22

Purpose of the payment: here data has to be piitae¢he identification of the matter
514. _Office fee shall be calculated as follows (Secti@8 of the CPL):

For issuing a true copy of a document in a ma#tenyell as for reissuing a court judgemehtiats
or decision

371 Seehttp://www.tiesas.lv/index.php?id=26
372 Information available heréuttp://www.tiesas.lv/index.php?id=26
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For issuing a certificate 2 lats
For issuing a duplicate of a writ of execution 10 lats

For certifying the coming into effect of a courfadication, if such adjudication is to be |3 lats
submitted to a foreign institution

For summoning witnesses 3 lats per
person

515. Office fees shall be paid into the State basic kbtd8ection 38 Paragraph two of
the CPL) by transferring to the following accodftOffice fee at court institution
Receiver: The Treasury

Registration No. 90000050138

Account No. LV39TREL1060190911100

Receiving bank: The Treasury

BIC: TRELLV22

Purpose of the payment: here data has to be pa¥dehe identification of the matter

516. The claimant can learn the information on what $ypepayment are accepted in
each Member State either by contacting the concraig, or by consulting the European
Judicial Network:

http://ec.europa.eu/civiljustice/case_to_court/csecourt_gen_Iv.htm

517. By lodging a claim for the European Small Claim®d&dure with a Latvian
court, a State fee has to be paid the amount aflwdkepends on the amount of the claim.
As known, this amount of the claim may not exceddRE2000 for European Small
Claims Procedure (see Article 2 (1) of the Regata861/2007). Starting from 1 January
2013, pursuant to Section 34 Paragraph one ClaG#ilause b of the CPL of Latvia,
in regard to claims assessable as a monetary anwd®00 lats, State fee shall be paid
in the amount of 15% of the amount claimed, butless$ than 50 lat§?

518. Initem 6.2, the claimant indicates the account Ineinto which the defendant can
transfer the claimed amount or to which the baitiin later transfer the amount
recovered from the defendant. In this way the dddeaty when receiving the claim form
(standard form A) and recognising it, will be alite fulfil the claim and pay the
respective amount.

519. Item 7 of the form Claim": First, it has to be taken into account that for
European Small Claims Procedure only those claiotsexceeding EUR 2000nay be
lodged. In this amount no interest, expenses, astutsements are included (see
Article 2 (1) of the Regulation 861/2007). Firsetblaimant has to establish if the claim
will be "monetary claim” (which can be expressedairspecific amount of money) or
"other claim”, i.e. claim that cannot be expresisechonetary terms (for example, on the
delivery of goods, replacement of goods, etc.).

373 |nformation available heréuttp://www.tiesas.lv/index.php?id=26
374 See: Law “Amendments to the Civil Procedure Laiv1$.11.2012 (“LV", No. 90 (4792), 04.12.2012),
entering into force on 01.01.2013
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520. If it is "monetary claim’, the claimant shall fill in item 7.1 by indicagnthe
amount of the basic claim (i.e. the amount exclgdirierest and disbursements) and the
currency separately. In item 7.1.2, also the LatJat (LVL) has been included as the
possible currencyFor example the claimant requests the court to recover LVQQO
from the defendant. The claim has been expressetbiretary terms, which means that
the claimant wants the defendant to fulfil the gations in money (and not in some other
way).

521. If it is anon-monetary claim, the claimant shall fill in item 7.2 by indicatinige
subject of the claim and at the same time alsecah®ulated amount of the clairBubject

of the claim: the type of fulfilment of the obligations (excefur payment) by the
defendant shall be indicated by the claimant.

522. Example

The claimant asks the defendant to return the TtWwalkle of which at the moment of
lodging the claim was appraised as LVL 300. Thuasjtem 7.2.1 the claimant shall
indicate that the court should decide that the ddémt has to return the TV set (by
providing also identifying information on the T\W,skke "Samsung"). In item 7.2.2 the
claimant shall indicate the current value of the @&, t.i., LVL 300.

523. In a non-monetary claim the claimant may also dsk ¢ourt to oblige the
defendant to replace the goods, to repair the iego,In other words, we are speaking on
action for performanceationes cum condemnatigneSince the claim has to be
expressed as amount of money (see Article 2 (1}hef Regulation 861/2007), the
Regulation does not relate to declaratory judgemerdctiones sine condemnatioffer
example, to declare a contract void, to recognispeaty rights to immovable property,
etc.)

524. Calculated amount of claimmeans that the claimant (although there is not a
request for recovering money) still has to asshssclaim in monetary terms at the
moment when the claim is lodged with a court (ske &forementioned example
regarding TV set).

525. Instruction on filling item 7 of the form A statek the event of non-monetary
claim, it should be indicated if there is any setany claim on the compensation in the
event it is not possible to satisfy the initialillaHowever, here the national procedural
law of the Member State of the court seised shbeldaken into account regarding the
types of claims and their admissibility (see A#idl9 of the Regulation 861/2007).
Section 134 Paragraph one of the CPL of Latviawalgoining of several mutually
related claims in one statement of claim, i.e.jncéaseparate adjudication of which
would not be possible or appropriate, which cougutt in mutually contradictory
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judgements, or if the joinder favours quicker andnare correct adjudication of the
matters:’
526. The claims included in the statement of claim idesrfor them to be mutually
related shall be specific enough. The clarity ofduag of a claim is closely related to the
obligation of the court to take as explicit judgermas possible. The CPL allows the
claimant submit such statement of a claim in whultually related claims have been
joined. At the same time the court, with a viewetwssure legal certainty and rights of the
parties to justice, has been granted the freedorachbn to provide legal evaluation
regarding which claims cannot be regarded mutualgted and adjudication of which is
not possible within the framework of one proceedit§
527. Jelgava City Court in its judgement of 06.07.201dlecided that the claimant had
not specifically and clearly indicated the claimfamm A (as provided for by Section 128
Paragraph two Clause 7 of the CPL). The claimadtexg@ressed the claim as follows: 1)
states that the claim is monetary claim; 2) initifermation on the claim (item 8 of the
form) requests to replace the shoes with similaeguivalent ones, but, if it is not
possible, to revoke the purchase contract anditabregse the money paid for the shoes.
During the litigation, the claimant specified tHaim by requesting to replace the shoes
with similar ones. By examining the case, it watlglsshed that the defendant cannot
replace the shoes with similar ones since such hwfdehoes is not manufactured any
more. The defendant expressed wish to reimbursesahe of shoes, which has been
made obligatory for the defendant in the opergpiad of the judgement of 27.01.2012 by
Jelgava City Coutf®
528. In the opinion of the authors of the Study, statets®f claims for the European
Small Claims Procedure should be accepted for adjtidn in Latvia if the claims
expressed in them conform with the respective sultise norm. For example, according
to Section 28 Paragraph one of the Consumer RRylotgction Law’®
A consumer to whogoodsnot in conformity with the provisions of a contrace
sold or given for use is entitled to require thefpemance of one of the following
actions by the manufacturer or trader: 1) appropeaeduction of the price of the
goods; 2) rectification of the non-conformity oétgoods with the provisions of
the contract, or compensation for the expenses hef ¢onsumer for the
elimination of the non-conformity; 3) exchange lté goods for the same goods
or equivalent goods with which conformity with grevisions of the contract is

37 See Judgement of 01.11.2012 in the matter No.-P81@1 by the Constitutional Court, page 8.
Available at:http://www.satv.tiesa.gov.lv/upload/spriedums-2@B201.pdf

376 See Judgement of 01.11.2012 in the matter No.-B61@1 by the Constitutional Court, page 19.
Available at:http://www.satv.tiesa.gov.lv/upload/spriedums-2@B201.pdf

377 Judgement of 06.07.2011 in civil matter No. [naniier] by Jelgava City Court [not published].

378 Judgement of 27.01.2012 in civil matter No. C15BEby Jelgava City Court [not published].

37° Consumer Rights Protection Law: Law of the Repuldf Latvia. Latvian Herald, No. 104/105,
01.04.1999
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ensured; or 4) revocation of the contract and rapant to the consumer of the
amount paid for the goods.

529. The same relates also a service not conformingdagtovisions of the contract.
According to Section 29 Paragraph one of the CoesuRights Protection Law, a
consumer to whom service not conforming to the provisions of the contraat tbeen
provided, is entitled to request that the servicavigder perform one of the following
activities: 1) appropriate reduction of the pridete service; 2) rectification of the non-
conformity of the service provided with the prowiss of the contract free of charge or to
reimburse the expenses of the consumer regardatifjaation of the non-conformity; 3)
manufacturing of another article from the same neter material of the same quality,
or provision of service in conformity with the pisons of the contract; or 4) revocation
of the contract and repayment to the consumereoathount paid for the service.

530. As it may be observed, the substantive law alldvesdonsumer to lodgeined
claims against manufacturer, seller, or provider of aviser i.e., by lodging the main
claim (for example, to replace the goods with samibr equivalent one) and secondary
claim (for example, to revoke the contract andeionburse to the consumer the money
paid of the goods). As it can be seen from theguugnt by Jelgava City Court, the court
has still satisfied the secondary claim on reimimgrg¢he price of the goods in the
operative part of the judgement.

531. Initem 7.3, the claimant has to indicate if thexe request for reimbursing also
costs of litigation by indicating the specific costs. In Latvia these be only the costs
of adjudication as provided for in the CPL. Moreg\aso limitations of proportionality
set out in Article 16 of the Regulation 861/2007stnie taken into account, i.e., costs for
expert examination should not exceed the priceootlg for several times, etc.

532. In item 7.4, the claimant indicates if there isemuest for recoveringhterest
from the amount from the defendant. These can berest set both by law and by
contract. If the claimant wishes to recover sudbrast, the interest rate and the date for
calculation shall be set out.

533. Example:

In Germany, dnis bought a used car Audi A3 (from car sales carngg@&B GmbH") for
EUR 3000. In the purchase contract the parties adrhat dnis would pay to the seller
each month EUR 200 until full payment of the pusehprice. The parties also agreed
that Jinis would pay to the seller 1% from EUR 200 (fréva inonthly amount) for each
month of delay. At the beginningnis performed payments as agreed by the partids, bu
now he has made no payments for 3 months, thusutheowing is EUR 600. The seller
wants to recover this amount fromnis, therefore a claim was lodged with a Latvian
court for the European Small Claims Procedure.temis 7.1.1 and 7.1.2 of the form A,
the claimant shall indicate EUR 600, but in item The claimant shall indicate that it
would like to recover also interest (according be rate as agreed upon in the contract);
in item 7.4.1 the claimant shall indicate the im&lr rate in the amount of 1%, and that
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interest shall be calculated starting from the datiethe last payment (for example,
15.08.2012y%°

534. It is important to remember that in Latvia intersst by law is 6% per year (see
Section 1765 Paragraph one of the Civil Law). Ténefll interest amount for the late
payment of such a money debt, which is contracbech$ compensation in the contract
for the supply of goods, for purchase or provisibrservices, shall be seven percentage
points above the basic interest rate (which is 986, Section 1765 Paragraph three of the
CL) per year, but in contractual relations in asioner participates — six per cent per
year (Section 1765 Paragraph two of the CL).

535. Unfortunately, there is no item in the form A te@tRegulation 861/2007 allotted
for the contractual penalty to be recovered. Does it mean that there is neilpii/ to
recover contractual penalty within the European IE@lkaims Procedure? In trutihack

of such item can be regarded as material deficiencygf the form A (and thus also
form D), which should be eliminated by the legislair of the EU in future (by
supplementing item 4.3.1 of the form D with an itenfor contractual penalty, at the
same time). Reason for this is the fact that contractual pgnes one of the most
widespread ways of reinforcement of obligation$itsgand is often used in transactions.
According to the authors of the Study, the Regota861/2007 does not exclude
contractual penalties from the scope of its appboa Article 2 (1) of the Regulation
only interest is mentioned. However, since intesxt contractual penalty fulfil similar
functions of civil liability — reinforce the obligens rights and in a way impose penalty
for not fulfilling obligations — Article 2 (1) ofite Regulation should also be applicable
to contractual penalties, based on analogy. Neskedh, problems still arise from the
form A which is not suited to to contractual perat The only solution to this situation
could be the submission of a separate claim (fojnmeRplicitly for the contractual
penalty (by filling in item 7.1.1 for contractuaépalty in the second form; it must be
remembered that the contractual penalty may notek@&UR 2000). A Latvian court
could join these two statements of claim in onecpealings as mutually related claims
(see Article 19 of the Regulation and Section 1a4aBraph two of the CPL). In such
event the Latvian court would make one judgemerntitbehould issue two copies of
form D — one for the basic debt, and the othertha contractual penalty (entered in
item 4.3.1 as "principal®).

536. Item 8 of the form Ihformation on the claim": In item 8.1, the claimant shall
clearly and explicitly state the essence of thengldy indicating the most important
facts leading to the claim.

537. Initem 8.2 evidence shall be described with whilad claim is substantiated. The
evidence (corresponding documents) shall be appendethe statement of claim

380 See also: Mayer/Lindemann/Haibach. Small Claimsoktéung. Miinchen : C.H.Beck, 2009, S. 76.
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(form A). It is important to take into account tekgibility of evidence, namely, only the
evidence relating to the specific matter shall ivery

538. In Latvia the following kinds of evidence may benatled: testimonies of
witnesses, documentary evidence, real evidencesreggamination. For example, facts
acknowledged to be universally known, shall nopbeved (Section 96 Paragraph one of
the CPL). Also facts established pursuant to aguagnt that has come into lawful force
in one civil matter need not be proved again inudidjation of other civil matters
involving the same parties (Section 96 Paragraghdirthe CPL). In item 8.2, it shall be
indicated which fact is proved by which kind of @ence.

539. Initem 8.3, the claimant shall indicate if it pges an oral hearing of the case. If
this is the case, then reasons for which the ctiould be heard in an oral hearing have
to be provided. It must be noted that the court @nly hear the case orally if it finds it
appropriate, or if it is requested by any of theipa. The court may refuse such a request
if it considers that with regard to the circumses\@f the case, an oral hearing is
obviously not necessary (see Article 5 (1) of tlegation 861/2007).

540. Item 9 of the form Certification": If the claimant wishes the court judgement to
be later enforced in another EU Member State, atl ggromptly — upon submitting the
claim — indicate to the court that he or she wanteceive the form D "Certification of
judgement pursuant to provisions of European Sn@Hims Procedure” in the
Appendix IV to the Regulation 861/2007 after makimfigthe judgement. According to
Section 541 Paragraph “of the CPL, the aforementioned form D shall beiéssby the
court upon the request of a participant to the enaffhis form D together with the
judgement should then be sent by the court to tmerete participant to the matter (see
Section 208 of the CPL).

541. Item 10 of the forniDate and signaturé:

10 Date and signature

I, the undersigned, hereby ask the courtaeyjudgement against the defendant
based on my claim.

O
“\/

Hereby | confirm that the information provided igg and provided in good faith, as far
as | know.

Place:

Date: [/

Name, surname, signature:

542. Here the debtor shall indicate the place, date, enasurname and put his
signature. At the same time, the signature confilmasthe claimant has indicated correct
information in the claim (form A).
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3.7.2. Means of communication

543. Pursuant tdArticle 4 (2) of the Regulation 861/2007, Member States shdkin
the Commission which means of communication areepteble to them. The
Commission shall make such information publiclyitalde (see also Article 25 (1) (b) of
the Regulation). Latvia has informed that in Latiia claimant may submit the statement
of claim directly to the competent court or senblyitmail.

544. Notifications of Member States regarding means ofammunication®*

No. EU Member | Means of communication
States
1 Belgium The only mean of communication acceptable to canrBelgium for the

purposes of the proceedings pursuant to Articlg)df the Regulation is
direct submission of standard forms A in Appendix| and the
corresponding documents to the office of the calfrtfirst instance
having the territorial jurisdiction AND sending thflerm A and the
corresponding documenits registered mail to the office of the court of
first instance having the territorial jurisdiction.

2 Bulgaria Claim form (standard form A) for initiation of th&uropean Smal
Claims Procedure shall be submitted to the compeiumrt in Bulgarial
either directly, or by mail.

3 The Czech| In The Czech Republic the following "other meanscommunication”
Republic are acceptable:

a) e-mail by using the electronic signature in adaoce with the
Electronic Signatures Act No 227/2000 with latereawisiments;

b) e-mail;

c) fax.

If application is submitted by e-mail of fax (meaofcommunication
mentioned in (b) and (c)), the original of the apgmion shall be
submitted to the court within three days, othervifee application is not
taken into account.

4 Germany In all events the following means of communicatioay be used: mail,
including private courier services, fax.
In Brandenburg electronic access to all local courts of lowerelev
(Amtsgericht and Brandenburg District CourDberlandesgerichtis
possible. Pursuant to Article 130a of the Civiloggdure Code
(zivilprozessordnungZPO), there is a possibility to submit electron
documents on the web pagevw.gerichtsbriefkasten.dby using the
electronic mailbox of the court. Technical provissofor submission of
data pursuant to the procedural requirements aaéable on the wek
pagewww.erv.brandenburg.deadditional information can be found on
the web pages of the specific courts.
In Bremen, pursuant to Article 130 a of the CivibBedure Code (ZPO),
electronic access to all local courts of lower lef&amtsgerichty and
Hansa District Court Hanseatischen Oberlandesgerichs possible.
Technical provisions for submission of data pursuarnthe procedural
requirements are available on the web pages dfi&eific courts

In Hessenpursuant to Article 130 a of the Civil Proced@ede (ZPO),
electronic submission of documents is possible ltdogal courts of
lower level Amtsgerichte Technical provisions for submission of data

C

381 Seehttp://ec.europa.eu/justice _home/judicialatlasftivihl/sc_communicationshtml_Iv_Iv.htm
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D

pursuant to the procedural requirements are aveilab the web pag
www.hmdj.hessen.de

Estonia

Means of communication that are allowed for use andessible tdg
courts in Estonia for the European Small ClaimscBdare pursuant t
Article 4 (1) of the Regulation, are: personal gedy, as well as sendin
by mail, fax, or communication channels of elecitodatabases. B
submitting documents, requirements stated in Agsid34-336 of the
Civil Procedure Code have to be met.

Pursuant to these requirements, applications tot ahall be submitted
in A4 paper format in eligible typing. It is appdisle to document
signed by hand. According to this normative actitipipants to the
matter, if possible, shall submit to the court adectronic copies of th
written litigation documents.

It means that by sending a regular electronic maitligital signature of
other certification for the authenticity of thettatis necessary, thus the
work of court in the field of document processiagriade easier.

If documents have been sent to the specific addiiasax or e-mail, o
any other form allowing receiving of written prodhe original of th

written documents shall be submitted to the coonmnéediately or, a
latest, at the court proceedings, or the time pestipulated in th

written procedure for submission of documents. uthsevent it i

regarded that the term for submitting written apgdiion or appeal h

been complied with.

Applications and other documents that have to lavdrup in writing
may be submitted to the court electronically, i ttourt can print ou
and copy these documents. In such event the dodensall bea
electronic signature of the sender or the docursleall be sent in by sa
mode allowing identifying of the sender. Electrodioccument shall b
considered as submitted to the court when it has lbegistered with th
database of the court used for receiving documéftse information on
the procedure for submitting electronic documentxdurt and on th
requirements regarding the form of the documensstegen included i
the regulations adopted by the Minister of Justice.

Court may consider that applications or other dcents of the matter
that have been sent via e-mail by participant rttatter are acceptable
also if these documents have not be signed by lanelectronically
provided that the court have no doubt regardingdkatity of the sender
or the manner of sending the documents, especiilljthe same
participant to the matter has previously sent edeitally signed
documents to the court from the same e-mail addressin the
framework of the same matter or if the court hagead that application
and other documents may be submitted also in sagh w

Within the European Small Claims Procedure, thertcouay deviate
from the provisions of the Civil Procedure Code the service of
documents of the matter and form of the documentsmgted by
participants to the matter, except for cases wherdefendant is serviced
a notice regarding initiation of the matter.

<G O

Uy

11°

14

Greece

Claims are brought by submitting a written applmatto the registry
office of a magistrate or by submitting the appgima, which is then
registered, to the magistrate in person.

Spain

Application for claim may be submitted either ditgcor by mail or fax.

France

Application for initiation of proceedings may bens¢éo the court by mai
or electronically.

Ireland

Means of communication are mail and fax.

Italy

For the purposes of the European Small Claims Eioree the acceptabl
mean of communication is mail.

[¢)
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11

Cyprus

The available means of communication that are dabépin relation to
the European Small Claims Procedure, are: submisdithe application
to the registry office in person or sending by nmailby other means qf
communication, like, fax or electronic mail.

12

Latvia

In Latvia the claimant may submit the statementlaim directly to th
competent court or send it by mail.

13

Lithuania

If the European Small Claims Procedure is appliadiding Article 4
(1) of the Regulation 861/2007), documents forgheceedings shall b
submitted to the court either directly, or by mail.

)

14

Luxembourg

For Luxembourg acceptable mean of communicatioseisding by
mail.

15

Hungary

In Hungary
1) filled-in standard form (form A) to the form dhe claim may be
submitted to the court;

2) the application may be sent by mail; or

3) the application may be submitted to the cotatlyp.

16

Malta

The acceptable means of communication are registaedl and fax.

17

The Netherlands

According to civil procedure laws of the Netherlar{@rticle 33 of Civil
Procedure Code), the application form provided fan
Regulation 861/2007 may be sent in electronic fdrsach is allowed by
the procedural rules of the court. Currently nofi¢he courts provides
for such a possibility. Only the following types slibmission are
allowed:

- by mail;

- by delivering at the office of court.
Currently, also other kind of communication wittethourt cannot be
done electronically.

18

Austria

Pursuant to Regulation (EC) No. 861/2007 of theopean Parliament
and of the Council of 11 July 2007 establishinguadpean Small Claim
Procedure, within the proceedings documents magubenitted not only
in paper, but also electronically and via WebERV efAbasierter
Elektronischer Rechtsverkehr). WebERYV is availablall natural and
legal persons. The technical provisions providetfa involvement of
special application software and sending institutibist of the sending
institutions is available on the web page:
http://www.edikte.justiz.gv.at/edikte/km/kmhlp05ffadl/erv. Documents
may not be submitted via fax or e-mail.

"2

19

Poland

Written.

(Article 125 Paragraphs 1 and 2 of the Civil Proueel Code in
connection with Article 126 Paragraphs 1 and 2 loé Civil Procedure
Code and in connection with Article 187 Paragraplof the Civil
Procedure Code)

20

Portugal

The acceptable means of communication are: regibtenail, fax, ¢
electronic mail.

21

Romania

¢

Pursuant to Article 4 (1) of the Regulation, theegtable and availabl
means of communication for courts within the Euap&mall Claims
Procedure armail and fax.

22

Slovakia

Pursuant to Articlel (1) of the Regulation, the acceptable mear
communication have been set in Section 42 of Law996.963 (Civi
Procedure CodeMotions may be lodged in writing, orally on record
telegraph or by fax. Motions on the merits filed telegraph must t
submitted also in writing or orally on record in maore than three day
original copies of motions filed by fax must bemiited inno more tha
three days.

23

Slovenia

Means of communication that have been certifiedratation to the
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European Small Claims Procedure and that are abtes® courts
pursuant to Article 4 (1):

- Claim form (standard form A) in Appendix | may babmitted to the
court having the jurisdiction

by mail, e-mail, by using communication technolagiey submitting
directly to the court, or by using services of afpssional agent who will
forward the claim (Section 150 b of the Civil Prduee Law).

24 Finland The form mentioned in Article 4 (1) of the Regutatimay be submitted
directly to the registry of Helsinki Regional Colay mail, by fax, or by
e-mail, as stipulated in the Act on Electronic $=s and
Communication in the Public Sector.

25 Sweden Application for initiation of the European Smalla@hs Procedure shall
be submitted to the competent court either direciiyoy mail.

26 United Kingdom 1 England and Wales

For communication with courts in England and Walgghin the
European Small Claims Procedure, mail services Ineaysed (because |it
is necessary to collect fee on the initiation aiqeredings — for now it i$
not possible to pay court fee in England and Whiesise of credit card
or debit card). However, the following documentsyrba sent by mail,
fax, or electronic mail according to Part 5.5 of @ivil Procedure Rule
and Practical Instructions including rules on suling and sending
documents to court.

2 Scotland

Means of communication available to courts in Soullfor purposes o
initiating the European Small Claims Proceduresamglar to those use
in relation to national small claims procedure, efm first class
registered mail.

3 Northern Ireland

Means of communication available to courts in thetNern Ireland for
purposes of initiating the European Small ClaimscBdure are similay
to those used in relation to national small claprscedure, namely, firs
class registered mail.

4 Gibraltar

The only means of communication acceptable to sofrtGibraltar are
by mail (since court fee has to be collected on bhiéiation of
proceedings).

(*2

. —h

—

3.7.3. Supplementing and Rectifying the Claim

545. According toArticle 4 (4) (1)of Regulation 861/20Q7

Where the court or tribunal considers the inforrmatprovided by the claimant to
be inadequate or insufficiently clear or if the iataform is not filled in properly,
it shall, unless the claim appears to be clearlyfoumded or the application
inadmissible, give the claimant the opportunityctimplete or rectify the claim
form or to supply supplementary information or doemts or to withdraw the
claim, within such period as it specifies. The ¢aurtribunal shall use standard
Form B, as set out in Appendix I, for this purpose
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546. Where the claim (Form A), in the court's opiniomntains one of such
drawbacks:

546.1. Information provided by the claimant is inadequate;

546.2. Information is insufficiently clear;

546.3. Form is not filled in properly;

546.4.  The claim is clearly unfounded;

546.5.  Application is inadmissiblehen,
547. The court shall give the claimant opportunity:

547.1.  To supplement claim application form; or

547.2.  To rectify claim application form; or

547.3.  To provide supplementary information; or

547.4.  To provide supplementary documentation; or

547.5.  To withdraw the claim within the period specifieglthe court.
548. In all cases, the court shall userm B "Request by the Court or Tribunal to
complete and/or rectify the claim form", as set outAppendix Il of the Regulation
861/2007. Consequently, Form B may be filled inydmy} the court. In Form B, the court
must specify, which parts of the application aradiequate, incorrect or unclet.
Language, in which Form A shall be filled in, istadished by Article 6 (1) of
Regulation 861/2007, namely, the claim form (Form ghall be submitted in the
language or one of the languages of the court iburtel. In Latvia, it is official
language — Latvian (See Section 13 of CFP).
549. When issuing Form B, the judge shall set the timmét lfor the claimant to fulfil
actions specified by the judge. The court or tridumay extend the time limits in
exceptional circumstances, if necessary in ordsafeguard the rights of the parties (See
Article 14 (2) of Regulation 861/2007). For mordaled information on time limits, see
sub-section "Time limits" of this researdsil@. § and further). Counting of the term shall
begin not from the day of preparing or dispatchiimgm B, but from the day of receipt
thereof by the claimant (See Sentence 2 of Arbdl8) and Article 13 of Regulation).
550. The concepts of "the claim is clearly unfounded'd aof "the claim is
inadmissible" should be determined in accordandé wational law (See Recital 13 of
Preamble to Regulation 861/2007).
551. The concept of'the claim is clearly unfounded" shall be referred to those
claims, where it is obvious that they cannot besBatl. Example:

The claimant has stated in Row 8 of Form A thankighbour — the respondent — is an
alien agent, thus, he is the only one to be blafmedhe fact that the claimant's TV set
has failed during the guarantee period.

382 Mayer/Lindemann/Haibach. Small Claims Verordnudginchen: C.H.Beck, 2009, S. 121.
383 See European Judicial Netwolktp://ec.europa.eu/civiljustice/case_to_court/césecourt_lat_Iv.htm
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552. Example:

The claimant has stated in Row 8 of the Form A tiethas no trust in the Estoni
court, thus, he pursues claim in the Latvian cgbeving no international jurisdiction to
review this application>*

553. The concept ofthe claim is inadmissible” shall mean that any of preconditions
of Regulation 861/2007 in relation to the Europ&amall Claims Procedure has failed to
be fulfilled. For instance, the Latvian court has international jurisdiction, the claim
fails to be within the material scope of applicatgpecified in Article 2 of Regulation,
value of the claim exceeds EUR 2000, the case timmwoss-border case (Article 3 of
Regulation) etc.

3.7.4. Dismissal of the claim

554. According toArticle 4 (4) (2)of Regulation 861/20Q7
Where the claim appears to be clearly unfoundetherapplication inadmissible
or where the claimant fails to complete or recttie claim form within the time
specified, the application shall be dismissed.

555. The abovementioned legal norm includes sevgralinds for dismissal of the
application, namely:

555.1.  The claim is clearly unfounded,;

555.2. The application is inadmissible; or

555.3.  The claimant fails to complete or rectify the claiorm within the time

specified by the court.

556. First two grounds for dismissal have been alreddytl/ described above. The
third ground isfailure to observe the term by the claimant The court, when
completing Form B, shall specify the term, withitioh the claimant must perform the
respective amendments or supplements in Form felfclaimant neither has observed
this term nor has requested the court for extentheneof, the court shall dismiss the
claim.
557. How the concept of'dismisses the claim" used in Regulation shall be
understood? According to the Latvian Civil Proceguhe claim may be dismissed by
adjudgement, if the court has adjudicated the oasthe merit{Section 193, Paragraph
six of CPL). Procedural situation mentioned in éldi4 (4) of Regulation 861/2007 is
similar to the refusal to accept the statement laing known in the Latvian Civil
Procedure (CPL, Section 132). In other words, éf tkaimant has failed to register Form
B within the specified term, the Latvian judgieall take decision on refusal to accept a

34 See also: Mayer/Lindemann/Haibach. Small Clairasowinung. Miinchen: C.H.Beck, 2009, S. 126.
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statement of claimand returning the statement to the applicant. Acillary complaint
may be submitted in relation to this decision by thatvian judge (Section 132,
Paragraph three of CPL), and such refusal by agjuolgccept a statement of claim is not
an impediment to the submitting of the same stat¢éroé claim to the court after the
deficiencies in regard to it have been eliminateele( Section 132, Paragraph four of CPL
and exceptions mentioned therein).

3.8. Conduct of the procedure

3.8.1. Written and oral process

558. Regulation was intended as a specifically simaliffgocedure comparing to the
legal procedure of the claiffi> It means that the party, with no specific effoarsd
profound knowledge of law, may use benefits prodidhy this procedure and resolve
their dispute in a simple, quick and accountablg.wr example, according to Article
12 of the Regulation, party shall not be requiredrtake any legal assessment of the
claim, unlike in legal proceeding where conditionsst be stated, upon which the claim
is based. Furthermore, the Regulation emphasiz¢gptrty should not be obliged to be
represented by a lawyébee Recital 15 of Preamble), though, at the same, tit has
been endeavoured for the process to ensure aniedfézgal protection and rule of law.
559. To facilitate course of the procedure, Article Slué Regulation providesritten
procedure. This issue was one of the most controversial aha@sng the course of
elaboration of the Regulation, since balancingiwipte and cheap processes with rights
to be heard was requirél. However, aims of the Regulation — quick and f&aiéd
legal proceedings — may be achieved only in casa eiritten process and use of
modern technologies and Internet. ECT has specifiat an oral process shall not be
considered an absolute righif, it must be maintained in an emergency case when
reviewing of specific legal and technical issuesilistbe required® Consequently,
majority of processes, when applying the Regulatsmll be conducted in writing,
however, the Latvian jurisprudence shows the contra

560. It must be noted that these processes may take pking ODR @nline dispute
resolution) tools. For example, small claims may be reviewe specific online e-
platforms, where the entire process takes plaagsing only the Internet environment —

3> Green Paper On an European Order for paymeneguwe and on measures to simplify and speed up
small claims litigation [2002] COM 746, p.66.

36 Kramer, E X. “Small Claim, simple recovery? Ther&ean small claims procedure and its
implementation in the member states® (2011) ERA uRor p. 124, available at:
http://www.springerlink.com/content/88w50426x5135h3

%7 Judgement of ECT, dated by 12 November 2002, énctiseDéry v. Swedemo. 28394/95, ECHR —
2002- V, para 37.

38 Judgement of ECT, dated by 10 November 2005,drct#seSchelling v. AustridNo. 55193/00 ECHR-
2005- 1X, para 30.
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the claim forms are submitted and judgements aentan this e-environment. This
process is not only cheap, centralized, but al$ect¥e, automated and less formal.
Currently, the Regulation leaves at discretion @nhber States the opportunity of using
e-environment for such requirements, although, ighinbe that, in the nearest future,
resolving of such disputes will be ensured at Bl ll2*

561. Oral review of the casemay be performed in two events — at court's digmme
or at request of a party, which is similar to tmegedure of review of analogous national
small claims according to CPL Section 250Text of the Regulation unambiguously
states that in both events the court will be the tmestablish, if oral reviewing of the
case shall be required. However, it may be presutnadoral process will take place
rarely, since the Regulation includes presumption Written reviewing of the case
(Recital 13 of Preamble), enabling quick and ftatéid reviewing of the case.
Furthermore, the court, without summoning the parthas an opportunity to request in
writing further details and evidences, if requi@dticle 7 (1) (a) and (b)).

562. First, the court hearing may take place, if the coudndle it necessary, though,
the Regulation fails to specify criteria to be abed by the court, ensuring freedom for
the court itself. When analyzing objectives of fegulation, the reason to decline oral
reviewing of the case shall be, if the court essalels that oral reviewing may hinder or
raise the cost of the process, for example, summgonii one party for oral court hearing
may raise additional costs.

563. However, according to Recital 8 of Preamble, oedring shall take place, if it
jeopardizes a party's right to justice and righb&heard, recognised by the Charter of
Fundamental Rights of the European Union, conseatydfiCHR practice must also be
taken into account. For example, the court maysasseéas a result of an oral hearing
right to justice will be used in a more practicaldaeffective way and if, during oral
hearing, the party will be able to defend itseléauiately**°

564. Second Article 5 of the Regulation states that orabhtiion may be requested by
any of the parties, noting it in Sub-item 8.3 offRcA and stating the reasons, however,
stating the reason shall not be mandatory. Theipuias different attitudes towards
participation in the court proceedings — there @@eple who tend to avoid visiting the
court, but there are parties considering litigateon entertainment, thus, the court shall
assess justification of these reasons with a speeai@. Reason shall be considered
justified, if the case, despite the small claingasnplicated, it requires hearing of experts
as well as witnesses. In particular, it shall bgeased in case of hon-monetary claims,
where the claim requires additional justification.

339 See: Proposal for the European Parliament and éldDitective on Alternative Dispute Resolving and
Amendments to Regulation (EC) No. 2006/2004 anceddive 2009/22/EC (Directive on consumers’
ADR) COM (2011) 793 and Proposal for the Europeanli#dment and Council Regulation on Online
Dispute Resolution for Consumers COM (2011) 794.

390 ECHR casd\irey v. IrelandApp No 6289/73 (9 October 1979), para 24.

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Katevska 180



565. If the party has failed to state reasons, or reasae not ofprima facia
significance, oral hearing shall not be held. Raeador refusal shall be stated by judge in
their decision, furthermore, the court may refeRigcital 14 of Preamble. No ancillary
complaint may be submitted for this decision.

566. While analyzing type of the procedure, we will tseexample from the Latvian
court practice. A Latvian claimant— consumer hasnsitted an European Small Claims
Procedure claim against the respondent — residdfinand®** The respondent states in
the answer form that he/she agrees to pay valgeads, and states that the case may be
litigated without presence of the respondent, siatendance at the court hearing is
complicated and time-consuming. The case was re&deat an open hearing with
participation of a claimant's representative, whten-attendance of the respondent is
considered justified. The judgement states thatcthenant, at the court hearing, agreed
that value of goods and legal expenses shall Iebrgised, and the claimant refused to
provide any further explanation. As facts of theecauggest, litigation at an open court
hearing in presence of the claimant has no effedhe motive and resolution part of the
judgement. Furthermore, the claimant could and edsho provide no further
explanation, since she had submitted evidencesoadidging justification of the claim,
furthermore, the respondent had recognized thencl@onsequently, in this case, a fair
court proceeding was not jeopardized; on the contra written process would save the
court's time. The claimant in this case also suiechitlaim for repayment of fuel costs in
relation to attending the court hearings, consetiyewritten procedure would have
reduce the claimant's costs.

567. However, if due to complicity of the case the comay hold anoral hearing
through video conference or other communicatiomnetogy if the technical means are
available according to Article 8 of the Regulatidhe Regulation does not impose on the
court a request to use such ways of communicatiowever, aim of the process shall be
taken into account — the simplest and least coséthod of taking evidence shall be used
(Recital 20 of the Preamble). For example, if tlaetyis in another country, it should
spend considerable sum of money to attend the bearing. As specified below, in this
Research (Sub-section "Taking of evidencé§8. § and further), increasingly more EU
Member States are encouraged to use these moddotegies. Even initial draft
Regulation accurately identified such means of camoation as fax, audio and
telephon€®® however, use of these technologies significantffed across the court
practice in the Member States, thus, current edigmtitles the court to establish
technical means to be used, providing they arelahlai and permitted by national law.
For example, in other countries, including Englaridis usual practice to question
witnesses via telephone or by use of the Voice dmearnet Protocol (for instance,

%1 pecision of the Jelgava Court, dated by 27 JanR@afy, in the case No. C15285811 [unpublished].

392 Council of the European Union Proposal for a Ratjoih of the European Parliament and of the Council
establishing a European Small Claims ProcedureN@@ember 2005] 15054/05 JUSTCIV 221, CODEC
1107, para 13-15.
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Skype)*®® However, even in the states with highly developetbrmation and
communication technologies in the court, while dwesng consumers and
representatives of small businesses, it has beeéablished that practically this
opportunity is still only theoretic&?*

568. Currently, courts in Latvia are equipped with videmference and sound devices,
and respective amendments have been made to CRkgen our courts may use video
conferenceg? however CPL is not adapted to such procedure arfdils to solve
number of procedural issues, particularly, if thigation involves another EU Member
State.

569. Apparently, in Latvia, other technical means (chaice over IP), in the nearest
future, will not be used, although these methodspapular in alternative resolution of
small disputed?® Furthermore, explanations or testimonies may loerded by use of
technical means, recording conversation or makimgtqut of a chat conversation, and
preparing a protocol on such recording or printduthe party to be questioned fails to
understand the litigation language, according tcti®e 714 of CPL, an interpreter shall
participate in taking of evidence in Latvia or ificieign country, using technical means.
Furthermore, Section 13, Paragraph three of CPitlestthe court to allow certain
procedural actions to take place in another languag

3.8.2. Representation

570. Recital 15 of Preamble of the Regulation states$ tha parties should not be
obliged to be represented by a lawyer or anothgal I@rofessional, and Article 10
specifies that representation by a lawyer or amotbgal professional shall not be
mandatory. These norms are included to achieve aintee Regulation — to review
small claims in a quick and non-expensive procegsvever, the Regulation provides
that costs, including those for legal assistancay e redeemed, if proportional and
justified (Article 16), consequently, the party mag/ provided by legal assistance.

571. Although, it has not been mentioned in the Regogtit may be allowed that
consumer's interests may be represented by a mgmdabut, for instance, consumer

393 House of Lords. European Small Claims ProceduepoR with evidences [2006] 23 rd Report of
Session 2005-06, para 126-127.

394 European Consumer Centre Irelafidiropean Small Claims Procedure. First Year of Qgien in
Ireland [2010], p. 8 ahttp://www.eccireland.ie/downloads/ESCP.pdf

3% See 2011.09.08 law "Amendments to the Civil Pdoce Law" ("LV", 148 (4546), 2011.09.20), valid
from 30.09.2011.

3% See, for example, online mediation service: Ristive. RisolviOnline are Milano arbitrary institan
services, which allow solving of commercial dispui@ a simple and economical way by use of the
Internet. RisolviOnline allows achieving satisfagtagreement via neutral mediator and expert irflcbn
managemenin an informal and closed environment. Attempt leé agreement is made while discussing
the issue in a real time discussion chat or forymuge of the Internet site area available onlyddies,
mediator and employees of the arbitrary court, gaesi for this specific service. Available at:
http://risolvionline.com/?Ing_id=37
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associations or consumer right protection orgaiumat however, as stated further, in
Latvia, costs for such representation may not beuered.

572. Though, it shall be expected that due to this negsty will have to complete
application itself, the court will have to use FoB1o inform the claimant on flaws in the
executed document in such a simple and understndaly.

3.8.3. Authority of the court

573. Article 12 of the Regulation divides the court catence into three partBirst,

it is stated that parties are not required to makg legal assessment of the claim.
Second the court shall inform the parties about procatigquestionsThird, the court
shall seek to reach a settlement between the paRigther, short review of each of these
items is provided.

574. First item of the article under review states ttit court shall not require the
parties to make aniegal assessmendf the claim. Party shall have no obligation to
specify reason of the claim, but only to state essethereof (See Appendix I,
Article8 (1)). Consequently, unlike in the natiorahall claim procedure where the
claimant themselves shall seek and state the afdiclegal norms, this European
procedure binds the court to research the reaspan wvhich the claim has been
submitted. As shown by few cases in Latvia, claiteduiaving no representation decide to
pursue a claim according to the Regulation, thgyegence difficulties in completing
Form A and stating their claim. For example, inadready reviewed case, the claimant
stated in Sub-item 7.1 the sum of the claim toéaeeld, but to the information on the
claim stated in Sub-item 8.1, added request on itation of the agreement and
exchange of good¥’’

575. Consequently, when receiving standard form of thplieation, competence of
the court shall include establishing of adequatgts in relation to the dispute and
provision of the court's legal assessment of thercl

576. Part two of this Article states that, if necessé#ng, court shalinform the parties
about procedural questions Recital 21 of Preamble supplements the Articirsg that
the information about forms shall be made availaileourts. While Article 11 states
even more specifically — the Member States shadluen that the parties can receive
practical assistance in filling in the forms.

577. Thereby necessity to involve lawyer in small clginocedures is being reduced,
however, duties of a lawyer are partially transdrto the court. Despite the fact that
forms were made as simple as possible for pargvtad involving professional layers,
filling thereof may cause some difficulties for fsohaving no specific legal education,
for example, when answering in Form A the questibaut competence and domiciles of
the court (See Article 4). Furthermore, in someesablank information fields must be

397 Decision of the Jelgava Court, dated by 27 Jan2@iy, in the case No. C15285811 [unpublished].
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filled in, providing information on the claim anestribing evidence (See Item 8.1 and
8.2 of Form A) that also can be complicated. Thius,court shall ensure assistance to the
party requiring such assistance; however, it muststrictly assessed, to avoid such
technical assistance and provision of informat@mbdécome provision of legal assistance.
578. When enforcing this obligation stated by the Retyoig an active role is assigned
to personnel of the court The court's personnel shall assist to party toptete forms
and provide information on procedural issues, idiclg in relation to rights and
obligations, consequences of non-observance of limmes (Recital 28 of Preamble), or
in relation to commensurability of costs.

579. The poll revealed deficiency of information on tiiRggulation in courts of EU
Member States and the obligation to assist togmttas not been properly fulfillé In
Latvia, such practice also is not customary, namedgearchers in some registries of
Latvian courts requested information on the abovdimeed Regulation and issuance of
forms. This information was not available at anytd visited courts, although, one court
stated that the information may be found in Atl@bkus, to facilitate the courts work,
making of brochures in the courts shall be recondadrwith instructions and examples
on how to fill in the respective forms, as wellehucate court employees in relation to
application of the Regulation. However, at the saime, limits for such assistance by
employees must be clearly defined.

580. Articles 12 and 13 of Regulation establish anothbligation for the court,
namely, the court, when possible, shall attempesxhsettlement This provision may
be interpreted in two waysirst, the court shall establish, whether the partiesrpn
submitting of the claim to court have attempteddbieve agreement and/or used any of
the procedures for settlement of disputes outsiwe dourt, established in laws and
regulations.Second the court, if aware of the possibility to maketlsenent between
parties, shall give such opportunity.

581. Consequently, the court shall consider whetherigmttave performed specific
actions prior to submitting the claim to prevenbmission of the claim to the court. For
example, consumer right protection laws estabhsih @ claim of consumer shall be, first,
reviewed by service provider or salesperson, tli@consumer may apply to consumer
protection institutions, which may assist in regavdispute situations, or to submit
claim to the respective busin€$8.Though, similar to commercial disputes, it may be
difficult to establish, since the Regulation stat@srequest to submit any agreements,

3% ECC-Net European Small Claims Procedure Reporéptédnber 2012, available at:
http://ec.europa.eu/consumers/ecc/docs/small_cl@di392012 en.pdfp.19. 41% of courts of the
Member States fail to fulfil the requirement to emesthe forms are available in courts, ka veiathagr
jabat pieejamam tiess, tongr 12% daibvalstu tieds 3 informacija ir pieejama, 23% inforacija tiek
izlikta tiesu najas laf.
39 SeeConsumer Protection Law: Law of the Republic ofviat Latvijas \&stnesis, No. 104/105,
01.04.1999; European Council and Parliament Divec@000/31/EC (8 June 2000) on certain legal
aspects of information society services, in paldicalectronic commerce, in the Internal Market
(Directive on electronic commerce) PV L 178, Artidl7.
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documents and other evidence, but only to descthiben, thus, a party may not consider
such document significant and fail to include itoimapplication. For instance, the
claimant submits a claim to the court despite a thct that the Commercial Law
provides two-phase procedure of resolving disputefirst, by negotiation, then, in the
court. Should the court have any suspicion thatiggmmhave used no opportunity of
settlement of the dispute through negotiations, adbert may apply right contained in
Article 7 (1) (a) and request further informatioorh the parties. If it is established that
the parties have failed to use the establishedi+pludtse procedure to resolve the dispute,
the judge may take this fact into account whendiing costs.

582. Alternatively, the above-mentioned article recomdeensing ADR &lternative
disupte resolutionmethods, thus, the judge becomes a mediatoreoptbcess, making
the process even less formal and, possibly, satgBims of both parties, contrary to the
standard litigation.

583. For example, the informative material of the UK daiates: prior to hearing the
small claim procedure, parties are encouraged & free mediation service, which
usually is held by phon®° Since such process is voluntary, both parties sigaee on
mediation. If a party has not considered such dppdy, the court may not to recover
proceeding costs or to request covering costseobther party.

584. However, in Latvia, it might be difficult to achievencouraging of settlements
between. The judge themselves, when using ADR, snsethe specific skills or must
refer the parties to a professional mediator. Furttore, ADR procedure shall be
voluntary, unlike in other states, thus, less eifec And, it must be noted that
unnecessary use of such methods may take pleritgnefand assets, furthermore, these
methods are not applicable to all cases. For instahthe parties do not reach agreement
about a settlement, the procedure must be contimieereas the goal of the Regulation
about fast and cheap procedure has not been adhieve

585. Furthermore, the Regulation does not clearly dfz¢ a judge may advance the
settlement procedure, because the court forms toimpleted do not specify information
to the parties regarding the possibility of a settnt, therefore the court may ask the
parties to consider an agreement only in oral moee that in accordance with this
Regulation is held rather rarely.

3.8.4. Applicable law

586. According to Article 19 of the Regulation the Eveap Small Claims Procedure
shall be governed by the procedural laihe Member State in which the procedure is
conducted. The fact that the Regulation establisngsbasic procedural provisions, and

“0 Her Majesty's Courts Service. Making a Claim?-Son@uestions to ask yourself, at
http://www.newham.gov.uk/NR/rdonlyres/FASE5FA6-3186C1-8868-
C8CF82001917/0/HMCEX301.pdf
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deficiencies therein must be made up using natipmatedural law of the Member
States, thus, forming no autonomous system. Proakgwovisions differ across the
Member States, including those in relation to appeeecution and indemnification of
costs, causing differences in legal protection ted parties and having effect on the
duration and costs of the procedure.

587. For instance, as stated in this Research, in Latvithe term issues non-defined
by the Regulation 1182/71 national court legiskatanactments shall be applied (See
Article 19 of the Regulation 861/2007 a®@4 8§ and following paragraphs of this
Research). Similarly, when reviewing a claim acocuydo appeal or cassation procedure,
the small claim procedure requirements establishede Regulation shall be observed,
however, to issues not resolved in the Regulatravipions of CPL of the Republic of
Latvia shall be applied (See Article 19 of the Ratan and Section 5, Paragraph three
of CPL, as well a697 § and following paragraphs of this Research).

588. Regulation fails to state the way to establishapplicable law for the dispute in
its merits As we may conclude from the nature of the Reguiatt will be task of the
court — to find the applicable law, since the pavfen submitting Form A, shall have
no obligation to specify justification of the clailout to state essence thereof.

589. After analysis of the Latvian court practice, appdy the Regulation 861/2007,
researchers have established that the court failsxplain, how it has arrived at the
applicable law for the dispute in its merits, spgng that the Preamble of the Regulation
clearly states that, when hearing the case, legadtments of the Republic of Latvia shall
be applicablé®* However, the court shall assess, if the applicktvlemay be established
according to Rome Regulatioff4 (or Rome Conventidfi) or to the Regulation on the
law applicable to non-contractual obligations (feaéter referred to asRome I),*%*
however, this process may be extremely complicateparticular, if the dispute refers to
facts of the case.

590. Should the court establish that the parties haikedfao agree on the applicable
laws, thus, Rome | Regulation must be applied, the,example, service provision
agreement will be governed in accordance with #lve df the state, in which the service
provider has their permanent residence, while tisrilbution agreement shall be
governed in accordance with the law of the statewhich the distributor has their
permanent residence etc. (See Article 4 of the Régn). Procurement agreement shall
be governed by the national laws of the court, mclw the vendor has their permanent
residence; however, the European Union Member State Member States to the ANO

1 Decision of the Jelgava Court, dated by 27 JanR@fy, in the case No. C15285811 [unpublished].

92 Eyropean Parliament and Council Regulation (EC)398/2008 (17 June 2008) on the law applicable
to contractual obligations (Rome I). @177, 04/07./2008, p. 6-16

“%3 The Convention on the law applicable to contrdoniiigations, open for signing in Rome, on 19 June
1980: International Agreement of the Republic of\ia Latvijas \estnesis 29 December 2006, No. 209.

04 European Parliament and Council Regulation (EC)86&/2007 (11 July 2007) on the law applicable
to non-contractual obligations (Rome Il1). D199, 04/07./2008, p. 40-49
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Convention on contracts for the international salegoods (CISGJ® according to
Article 1 of which the convention will be applieditamatically, if the buyer and the
seller are located in different Member States te tonvention, and the dispute will be
reviewed in the scope of conventitffi.

591. Example:

A Polish businessman as a seller and a Latviannassman as a buyer agree that
seller will produce and supply 1000 stools madenfrearnished pine-tree for EUR 9
per item under INCOTERMS 2010® DAP (Delivered aacB) provisions to
Jekabpils, Latvia®®” Payment has been done and the goods are delivaen
accepting the goods, the buyer discovers that tih@shave not been varnished, and
informs the seller about this fact. The seller replthat there is no varnish available
at the moment. The Latvian businessman like thelsstthey decide to keep them,
however, they fail to agree with the Polish partrar possible legal protection
means, thus, the buyer submits the European SnialnCio the Latvian court,
specifying amount of the claim as EUR 1500. Inittiermation on the claim, the
claimant explains that they wish to levy from thspondent the amount, which they
have overpaid. The respondent fails to respondoian~C.

The Latvian court, when applying Article 5(1) oluBsels | Regulation shall state that
in case of sale of goods one party may sue the ptrgy in the court of the Member
State, where the goods have been delivered acaptdiagreement.

Furthermore, the Latvian court established thatc@cling to Article 4(1)(a) of the
Rome | Regulation, laws of the state, in whichsiléer has their permanent place of
residence, consequently, in this case — Polandll sieaapplied to the agreement,
however, both Latvia and Poland are Member Statethé Convention on contracts
for the international sale of goods, and tt@nvention shall be applied even, if goods
are only to be produced (Article 3), the partiesrdanot refused application of the
convention, thus, the court, when reviewing theuies in its merits, shall observe
thereof.

According to Article 53 of the Convention, if godds to comply with the contract
requirements, irrespective of whether the pricalready paid, the may reduce the
price at the same proportion, in which the valughaf supplied goods at the moment
of delivery relates to the value, which the goodsilal have at that time, if the goods
would comply with requirements of the contract.

Since the respondent has had no objections ag#estclaimant's calculation, the
court decides to satisfy the claimant's claim tduee the price and to levy from the
respondent the sum specified in the application.

3.8.5. Issuance of documents

405 United Nations Convention on Contracts for theeinational Sale of Good#/CONF.97/18 1980.
2010.

406 See Kaevska, I. Application of the Convention on Contsaftr the International Sale of Goods. Jurista
Vards No. 51/52, 22 December 2009.

407 INCOTERMS 2010®. ICC Services, 2010.
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592. Article 13 (1) of Regulation 861/2007 establishesbaomous system for issuance
of documents, namely, they shall be served by postavice attested by an
acknowledgement of receipt including the date ckngt. If service in accordance with
Paragraph 1 is not possible, service may be effdayeany of the methods provided for
in Articles 13 or 14 of Regulation (EC) No. 805/20Qe.,

592.1.  personal service attested by acknowledgement efgec

592.2.  personal service attested by a document signethdoxampetent person
who effected the service stating that the debter tegeived the document or
refused to receive it;

592.3.  service by electronic means such as fax or e-natgsted by an
acknowledgement of receipt including the date aokigt, which is signed and
returned by the debtor;

592.4. orally in a previous court hearing on the samentlaind stated in the
minutes of that previous court hearing

592.5.  personal service at the debtor's personal addrepersons who are living
in the same household as the debtor or are emptbogee!

592.6. in the case of a self-employed debtor or a legedqe personal service at
the debtor's business premises on persons whorguieyed by the debtor;

592.7. deposit of the document in the debtor's mailbox;

592.8. deposit of the document at a post office or withmpetent public
authorities and the placing in the debtor's mailbbxvritten notification of that
deposit;

592.9.  postal service without proof where the debtor has dddress in the
Member State of origin;

592.10. electronic means attested by an automatic confiomabf delivery,
provided that the debtor has expressly acceptesl riethod of service in
advance

593. Detailed description of use of these methods segulmparagraph of Articles to
be commented of Regulation 805/20843 § and further).

3.8.6. Language of the procedure

594. EU invests efforts into elaboration of various améded translation tools and
forming of interpreters' databa®8 however, in the researchers’ opinion, languagaés

of the most significant challenges of the Reguitgtisince translations and certification
thereof affects the procedure both from the aspieassets and time. Regulation supports
use of e-forms available in the Atlas, howeversthimclude questions requiring not only

P Communication from the Commission to the Countie European Parliament and the European
Economic and Social Committee: Towards a Europedustce Strategy [2008] COM (2008) 329 final
p.9.

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Kaevska 188



marking of the respective fields, but also provedelanations, which cannot be done
having no court language skills, thus, automatadsiation is often used. However, such
translation is not always accurate and reliableth@rmore, inaccurate translation can
deteriorate position of the party rather than askisignificant errors shall not affect the
procedure, and courts shall not require correatiosupplementing of the application, if a
reasonable person is able to understand whattexdsiathe forms, for example, whether
the information on the claim and evidences ara@gfitly described (See Item 8 of Form
A), etc.

595. Currently, Article 6 (1) states that the claim foriime response, any counterclaim,
any response to a counterclaim and degcription of relevant supporting documents
shall be submitted in the language or one of tihguages of the court. Consequently,
forms shall be translated into the language of theourt having jurisdiction in the
case,but, to reduce costs and facilitate the procedumetjes shall submit only document
description in the specified language, while thewtoents itself are not required to be
attached and translated.

596. According to Article 25 (1) (d) of the Regulatiadember States until 1 January
2008 had to announce acceptable language of iha&tiitn, and pursuant to the European
Judicial Atlas in Civil Matters, to the moment ofisnission of this Research, the
following languages have been staté&t:

Belgium Official language (i.e. French, Netherlandic,
German)

Bulgaria Bulgarian

Czech Republic Czech, Slovak and English

Germany German

Estonia Estonian and English

Greece Greek

Spain Spanish

France French, English, German, Italian and Spanish

Ireland Irish and English

Italy Italian

Cyprus Greek and English

Latvia Latvian

Lithuania Lithuanian

Luxembourg French and German

Hungary Hungarian

Malta Maltese and English

Netherlands Netherlandic

Austria German

Poland Polish

499 European Judicial Atlas in Civil Matters, Sectifmropean Cross-border ProcedureSub-section:
Relationship among Member States - acceptable ey available at:
http://ec.europa.eu/justice_home/judicialatlaséhiinl/sc_information_Iv.htm?countrySession=1&
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Portugal Portuguese

Romania Romanian

Slovenia Slovenian (as well as language of minorities —
Italian and Hungarian, in the court regions where
those are used)

Slovakia Slovak
Finland Finland, Sweden or English
Sweden Swedish or English

United Kingdom (England and Wales, Scotlandsnglish
Northern Ireland, Gibraltar)

597. Consequently, if the claimant submits the Europe&mall Claim at the
respondent's domicile in Estonia, Form A may be @eted in Estonian or English. It is
doubtless that English as a supplementary langisagery adequate and it actually will
reduce costs of such procedure, however, it taldegejs to acquire the language skills.
598. Article 6 (2) of the Regulation states that, if asther document received by the
court is not in the language in which the procegsliare conducted, the court may
require translation of that document only if thenslationappears to be necessary for
giving the judgment Thus, the court shall have choice — to require nmt
supplementary evidence translations. However, doat# raised, whether the court has
any difficulties to assess, if the document is ssagy for giving the judgement, since
evidences may be executed in a language, in whefutige has no sufficient skills. This
must be balanced between the principle establisheithe Regulation that the court
should use the simplest and least costly methodakig evidence (Recital 20 of
Preamble) and the right to a fair trial and the@ple of an adversarial process (Recital 9
of Preamble). Namely, when requesting translatiod adequate certification of a
contract on several pages, the procedure will becorare costly, but in case of non-
translating of such a significant evidence risk naise that the court is unable to
establish objectively all the circumstances indhse, thus, this issue must be assessed on
a case-by-case basis considering facts of thefgpease.
599. Atrticle 6 (3) governs the phase of the procedunemexchange of the submitted
forms occurs between the parties and the court.@lgrthe provision states that a party
may refuse to accept a documenthe following two cases:

599.1. If the document is not in the official language thie Member State

addressed!®

599.2. If the document is not in tHanguage which the addressee understands.
600. Recital 18 of Preamble explains that the concepMamber State addressed"
is the Member State where service is to be effeotetd where the document is to be
dispatched. The abovementioned provision of Art&lg) is in compliance with Article
8 of the Regulation on a service of documents, wimcludes the principle of refusing to
accept documents only in extraordinary situations.

“19 Or, if there are several official languages inttNeember State, the official language or one of the
official languages of the place where service ibaeffected or to where the document is to beaditéyed.
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601. It shall be explained that for the purposes of CJihictice document' shall
mean such a document, where the specific subjebieatlaim and justification thereof is
stated, as well as summons to participate in tbequture and pursue a clafi.For the
purposes of the Regulation 861/2007, such docunvetitee Forms A and C rather than
written evidences attached by the parties. Howesteould the court establish that the
respondent is the consumer at a weaker positiomugt assess whether the consumer
will be able to understand the essence of the thsfnom the forms. Nevertheless,
translation of all documents will significantly aft costs of the procedure, thus, aims of
the Regulation will fail to be achieved.

602. For instance, if the respondent in the United Kmgdreceives Form A from the
Estonian court in English, he/she cannot refuse@ence of these documents, since the
official language of the United Kingdom is EnglisWhereas, if the Estonian court
delivers these documents to the respondent in &datwe/she may refuse acceptance
thereof, unless the party has knowledge of English.

603. Regulation has no direct requirement to the partprove their language skills,
when applying Article 6 (3) (b) of Regulation. Hoves, according to the practice of
CJEU, in order to establish whether the addresd$etheo document understands the
official language of the Member State where theudoent must be dispatched, in which
the document has been executed, the court musk @leceferences submitted by the
claimant in relation theretd? Various criteria must be assessed here, for instan
nationality and domicile of the addressee — physécdity, professional qualification,
former communication language between the parties, in case of legal entity —
domicile, size of the business and former collationdanguage between the partf&it
must be noted that even, if by the contract theigmhave agreed that communication
language shall be the official language of the Menfitate where the document must be
dispatched, it shall not be base for assumptionttis language is known, but it shall be
considered only a reference, which the court mig tato account when verifying, if the
specific addressee understands the official languafgthe Member State where the
document must be dispatch®d.In practice, verifying the language knowledge Iskil
might be comparatively difficult, since in this Bpean Small Claim Procedure, the party
has no obligation to submit any evidences, for glamcontracts, communication
between the parties, which might assist in estaibigs mutual practice in relation to the
language, because evidences must be only desaiigethe court may request them only
in disputable cases. Furthermore, if a party hasseel to accept the documents, even if

“1 Judgement of ECT, dated by 8 May 2008, in theec&14/07Ingenieurbiiro Michael Weiss und
Partner GbR v. Industrie- und Handelskammer BEE@R, 2008, p. | 03367, para 75-76.

12 Judgement of ECT, dated by 8 May 2008, in the:c@s14/07 Ingenieurbiiro Michael Weiss und
Partner GbR v. Industrie- und Handelskammer B&{@R, 2008, p. | 03367, para 80.

*13 Bohunova P. Regulation on Service of Documentan3lations of Documents Instituting Proceedings
Served Abroad i2008 Days of LawBrno: Masarykova univerzita, 2008, p. 10.

44 Judgement of ECT, dated by 8 May 2008, in theec&14/07 Ingenieurbiiro Michael Weiss und
Partner GbR v. Industrie- und Handelskammer B&{IR, 2008, p. | 03367, para 88.
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there is evidence that they understand the languhgeRegulation shall not give any
right to the court to continue the procedure andsater that the party has received the
documents, although it would be reasonable thapérgy referring to this provision has
acquired evidences, and the court may assess wtlibthgarty only attempts to defend
the procedure.

604. Recital 19 of Preamble of the Regulation 861/20@fes that a party using their
right to refuse shall return the documevithin one week Consequently, if the party
receives any of the forms specified in the Reguoitatn the language, which is not the
official language or which they fail to understamthcuments must be returned to the
court within the specified period of time. Shouhe term be delayed, the documents will
be considered accepted.

605. If the document, however, is translated wrongly ithe official language of the
Member State addressed, for example, using autdniegaslation tool, the party shall
have no right to refuse acceptance of the forms.

606. In Latvia, this article of the Regulation has nelerapplied, while, for example,
in an European Small Claim Procedure in the Nedineld, documents in Dutch were sent
to the respondent living in Latvia, but the respamiddecided to use his right of non-
acceptance provided in Article 6. However, the tdenied these objections, stating that
the court language in the Netherlands shall be IDated the respondent has provided
insufficient justification for his objectiorf$> It cannot be concluded from the case
description, what was legal motivation of the cas®,well as, if all documents were
dispatched to the respondent in Dutch, or only agpes thereof. However, reference of
the Netherlands' court about the language is itradittion to the respondent’s rights to
refuse documents stated in the Regulation, becaufi@is case, if the respondent fails to
understand Dutch, he/she shall have the right fosee acceptance of forms under
Article 6 (3) (b) of the Regulation, but, if thewrd has any evidences that the respondent
is able to understand Dutch, this measure may eapplied. As mentioned above, the
Regulation fails to resolve the issue, what shaltibne in this situation, if, irrespective of
the language knowledge, the respondent fails temcdocuments. The court may
consider these circumstances, when hearing the aaderecovering, for example,
translation costs from such part. Regulation estialsio direct obligation for the party to
prove that it fails to understand the specific laexge, furthermore, in this case, the party
will be unable to provide explanations in the laage, which they know.

607. Article 6 (3) of the Regulation 861/2007 statest tliathe party has refused to
accept a document, the court shall request the ptnty to ensure translation. The other
party will have to ensure translation of formshe shortest possible time. The court shall
establish term for the translation consideringuinstances of the case, complexity of the

45 Kramer, E X. “Small Claim, simple recovery? Ther&ean small claims procedure and its

implementation in the member states" (2011) ERA uRgr p. 131, available at:
http://www.springerlink.com/content/88w50426x513h3
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document, as well as, if documents shall be tréedlanto the language, for which no
translators are availabfé® Translation shall be executed in line with natigmacedural
provisions by a person qualified to make transtetim one of the Member StatEs.

3.8.7. Taking of evidence

608. Regulation aims to implement a simplified procedukere one of the principles
is not to overload the court, including with varsodocuments. By submitting the claim,
the party may only to specify the documents sigaiit for this case. Recital 12 of
Preamble states that supplementary evidence shaltdvided only, if required, and also
in the foreign language, although the court shalkhtitled to request translation thereof
according to Article 6 (2) of the Regulation. It stbe noted that, if the party is not
represented by lawyer, the party itself may be lenat assess, which evidences shall
apply to the case. In this procedure, the court b@ the one to assess necessity,
applicability and admissibility of evidence.
609. Article 9 (1) of the Regulation 861/2007 establshaincipal provisions for
taking of evidence. Item 1 of this article states following:
The court shall determine the means of taking emdeand the extent of
the evidence necessary for its judgment under ukes rapplicable to the
admissibility of evidence. The court may admit thking of evidence
through written statements of witnesses, expertpasties. It may also
admit the taking of evidence through video confegeror other
communication technology if the technical meansaaaglable.

610. First, the court shall assess content of the compleiedd to establish, if they
can make justified judgement or if any further mf@ation or evidence from parties shall
be required. The court may require translation ttédched documents according to
Article 6 (2), or provision of further informatioon the claim using Form B in
accordance with Article 7. It may be concluded th&t some extent, this is a
demonstration of the court's procedural assistancgarties, as well as fixing the
provision that a party shall have no obligatiorptovide their own legal assessment on
the claim in accordance with Article 12 of the Riagjon.

611. |If the court fails to obtain evidence from the padcated in another Member
State, though, such evidence is required to fulligeas the case, other available EU
instruments may be used. Namely, already draft Régn stated® that for taking

1% Judgement of ECT, dated by 8 November 2005 érctise C-443/0G6tz Leffler v. Berlin Chemie AG
ECR, 2005, p. | — 09611, para 64.

17 See Regulation 861/2007, Article 21, Part 2, Paty (b), last sentence.

*18 Council of the European Union Proposal for a Ratoih of the European Parliament and of the Council
establishing a European Small Claims ProcedureN@@ember 2005] 15054/05 JUSTCIV 221, CODEC
1107, para 15.
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evidence the Council Regulation No. 1206/2001 arpeoation between the courts of the
Member States in the taking of evidence in civicommercial matters, which tries to
enhance, simplify and accelerate cooperation betwamirts in taking of evidence
(hereinafterTaking of Evidence Regulatipt® Thus, if additional evidence for a small
claim case shall be requested from another EU Mei&tage, according to Chapter 84 of
CPL the court shall apply two methods of takingeefdence: Direct taking of evidence
or referring to the court in another Member Sta#en establishing method of taking of
evidence, Article 9 (3) of the Regulation 861/205)&ll be taken into account, stating
that the court shall use the simplest and leastdmgsome method of taking evidence. The
court may use the Taking of Evidence Regulatioatedbook at this poirit’

612. Second the court will assess necessity, applicabilityl aadmissibility of the
provided evidences according to national procedugats. If the procedure takes place
in Latvia, Chapter 15 of CPL shall be applied.

613. Some_types of evidenaae listed in Article 9 (1) of the Regulation. Nelyy the
procedure allows taking of evidence through writatements, including those of
witnesses, experts or parties. However, consideximg of the Regulation and item two
of this article, inviting an expert or oral explana of the parties should be used only in
specific cases, since it will not only extend thegedure, but also will increase costs
thereof.

614. In such cases when parties or experts shall belhedwo are located in another
Member State, this article of the Regulation sutgdse the court using modern
technologies (See also Recital 20 of Preambleclarf) (3)), in order to ensure better use
of less costly and quickest ways of talking of evide and to avoid further burden to the
court and partiesNamely, according to Article 13 (2), communicatiwith the parties
may be effected also by electronic means of comeaatiioin. Thus, if questioning of the
other party, witness or expert located in anothemder State is required, the court may
use advantages provided byvaleo conferenceto reduce consumption of time and
assets. In this case also shall be used the Takiktyidence Regulation and practical
manual on the use of video conferent®@s.

615. The court wishing to take evidence directly frore thitness in another Member
State may do this in accordance with Article 17Taking of Evidence Regulation, which
states that, if the court requests opportunityate tevidence directly in another Member

“19 Council Regulation (EC) No. 1206/2001 ( 28 May 2D@n cooperation between the courts of the
Member States in the taking of evidence in civicommercial matters, which tries to enhance, siiypli
and accelerate cooperation between courts in taKiegidence. Oll 174, 27/06/2001, p. 1-24

20 practical manual for application of the Taking dfvidence Regulation. Available at:
http://ec.europa.eu/civiljustice/publications/dogsde taking_evidence_lv.pdf

42 Use of video conference for taking of evidenceiiril matters and criminal matters according to the
Council Regulation (EC) No0.1206/2001 of 28 May 200Practical manual. Available at:
http://ec.europa.eu/civiljustice/publications/dagsde videoconferencing_lv.pdf Brochure "Video
conference part of the European e-rule of law"  labe at.  https://e-
justice.europa.eu/attachments/vc_booklet Iv.pdf
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State, it shall submit request to its central taitn or competent authority (for example,
to the court), using Form | attached as appendixetio. Advantages of such request are
that evidence is obtained in accordance with tlgeilegory enactments of the Member
States, which submits request. The latter meansriteaich case the Latvian court leads
the procedure as prescribed by CPL; however, unately Chapter 84 of CPL does not
in detail regulate the issues that in case of daking of evidence differ from usual
proceedings. For instance, how in such cases aesdtprovides his signature on a
warning for knowingly providing false testimony ($en 169 of CPL), etc. The
legislator should pay greater attention to thedermatioan! civil procedural issues.
Moreover, Article 5 of the Regulation determinesattihequest to the court of another
Member States or competent authority is handed ovehe official language of the
recipient authority or in another language whicle tlequested Member State has
indicated it can acceft® It means that a judge must involve interpretersrisure taking
of evidence.

616. As stated before, request to take evidence mussubenitted to the central
authority or competent authority of the Member &tathich receives request by using
Form | provided in the appendix to the Regulatismereas the central authority or
competent authority shall inform the court, whiclbsnits request, within a time period
of 30 days about whether the request has been \@maprand if yes, under what
conditions. Also a video conference is possibladnordance with Articles 10-12 of the
Taking of Evidence Regulation if the court demafrdsn the court of another Member
State to take evidence. The court, which receiggaest, fulfils the request within a time
period of 90 days from the day of the receipt tberelowever, the court fulfils the latter
in accordance with regulatory enactments of its MenState. European E-Justice Portal
includes information about the provision of the Mmm State courts with equipméfit.

It is possible to involve interpreters in such mdere (Section 692, Paragraph two of
CPL) and, if allowed by national law, such courahiegs may be recorded.

617. Summons to a court hearing through the mediaticenwfleo conference, like the
usual court hearing, must be notified 30 days leef@nding out summons (Article 7 (1)
(c) of the Regulation).

618. Up-to-date technologies would significantly infleenthe speed and costs of
procedures; however, it is necessary for the LatVegislator to also create a clear
national law platform so that the court would béeatio use these new means in legal
proceedings, including the European Small Clainc@dares, more actively.

422 see Information on languages notified by a Men8tate for Taking of Evidence Regulation
http://ec.europa.eu/justice_home/judicialatlasfiitihl/te _otherinfo_Iv.htm

“%See:  Information about equipment in  Member Stategvailable at: https:/e-
justice.europa.eu/content_information_on_natiorailifies-151-EU-Iv.da
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3.8.8. Time limit

619. According toArticle 14 of Regulation 861/2007:
1. Where the court sets a time limit, the partycawned shall be informed of the
consequences of not complying with it.
2. The court may extend the time limits providedricArticle 4(4), Article 5(3)
and (6) and Article 7(1), in exceptional circumstas, if necessary in order to
safeguard the rights of the parties.
3. If, in exceptional circumstances, it is not polesfor the court to respect the
time limits provided for in Article 5(2) to (6) anftticle 7, it shall take the steps
required by those provisions as soon as possible.

620. Regulation 861/2007 autonomously establishes pwoeédime limits in the
following cases specified in the Regulation:

620.1. The court's right to establish time limit itself: The court shall establish
for the claimant time limit to supplement or rectify entries in ttlaim statement
form; to provide further information or documents;withdraw the claim. The
court for this purpose shall use Form B attachefigsendix Il to the Regulation
(Article 4 (4) of the Regulation). The abovemenédntime limits may be
extended (Article 14 (2) of the Regulation).

620.2. Time limits established for the court and parties ly Regulation
861/2007:

620.2.1. 30 dayterm — thedefendant shall submit his response within 30
days of service of the claim form and answer fobw filling in Part Il of
standard answer Form C, accompanied, where apptephy any relevant
supporting documents (Article 5 (3) of the Regulali

620.2.2. 14 dayterm — any counterclaim (submitted by the claimaand
any relevant supporting documents shall be servethe claimant by the
court within 14 days (Article 5 (6) first sentence oétRegulation).

620.2.3. 30 day term —the claimant shall have 30 days from service to
respond to any counterclaim (Article 5 (6) secorghtence of the
Regulation).

620.2.4. 30 daysterm — the court within 30 days shall give a judg) or
perform other actions specified in Article 7 (1) ofie Regulation
(Article 7 (1) of the Regulation).

620.3. The abovementioned time limits may be extende@rticle 14 (2) of the

Regulation).

620.3.1. 14 days term — (after receiving the properly filled in ©ta
statement Form A)the court shall dispatch to the defendant documents
specified in Article 5 (2) of the Regulation (Atec5 (2) of the Regulation).
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If it is not possible for the court to respect time limits, it shall take the
steps required by those provisions as soon ashpeggirticle 14 (3) of the
Regulation).

620.3.2. 14 days term— within 14 dayghe court shall dispatch a copy of
the response, together with any relevant suppordoguments to the
claimant (Article 5 (4) of the Regulation). If & hot possible for the court to
respect the time limits, it shall take the steppineed by those provisions as
soon as possible (Article 14 of the Regulation).

620.3.3. 30 days term— the court or tribunal shall decide within 30 days
of dispatching the response to the claimant, whethe claim is within the
scope of the Regulation 861/2007 (Article 5 of Begulation). If it is not
possible for the court to respect the time limitsshall take the steps
required by those provisions as soon as possibleicl& 14 of the
Regulation).

620.3.4. 14 days term— the court within 14 days from receipt of
documents specified in Article 5 (6) of the Regualatshall deliver them to
the claimant. If it is not possible for the coustrespect the time limits, it
shall take the steps required by those provisiosisseon as possible
(Article 14 of the Regulation).

3.8.8.1. Calculation and extension of procedural terms

621. All the abovementioned procedural terms statedrenntmusly by the Regulation
861/2007 the court shall calculate according to p#ra5 of CPL ("Procedural time
periods"), rather than according to th@ouncil Regulation (EEC, Euratom)
No. 1182/71 (3 June 1971) determining the rules alpmable to periods, dates and
time limits*** (See Recital 24 of Preamble of Regulation 861/20@Wicle 3 of
Regulation 1182/71 establishesginning and end of the calculatior{thus, Sections 46-
48 of CPL shall not be applicable).

622. According to Article 3 (1) second sentence of Ratiah 1182/71 "where [..] a
period, expressed in days, is to be calculated tftmmmoment at which an event occurs
or an action takes place, the day during which évant occurs or that action takes place
shall not be considered as falling within the pé&no question”. A period expressed in
days shall start at the beginning of the first holuthe first day and shall end with the
expiry of the last hour of the last day of the pdri(Article 3 (1) (b) of Regulation
1182/71). Where the last day of a period expresslbdrwise than in hours is a public
holiday, Sunday or Saturday, the period shall efid the expiry of the last hour of the

424 Council Regulation (EEC, Euratom) No. 1182/71 (®ie) 1971) determining the rules applicable to
periods, dates and time limits. 0124, 08/06/1971, p. 1-2
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following working day" (Article 3 (4) first sentemcof Regulation 1182/71). It shall be
noted that for the purposes of Regulation 1182k&Lterm "public holidays" means all
days designated as such in the Member State dreifCommunity institution in which

action is to be taken (See Article 2 (1) of thiggRation).

623. Example:

According to Article £(6) second sentence of Regulation 861/2007 claimant shall
have 30 days from service to respond to any coclaien. The respective action —
dispatch of the counterclaim, as well as dispattithe claimant's response — shall be
effected in the claimant's Member State. For examntple claimant resides in Germany,
the defendant resides in Latvia, and the smalinclaiatement is reviewed by the Latvian
court. The Latvian court shall dispatch the counkaim to Germany for issuance to the
claimant. Since the claimant resides in Germang, rsspective action (dispatch of the
claimant's response) also will be effected in Garydf the last day of 30 days time
period falls on Thursday, 1 November (which isavai holiday in Germany, but not in
Latvia), then 30 days time period will end on Fgd@ November, at midnight.

624. Time period issues not established by Regulatidd2A71L shall be governed by
national legislation of the Member State in whilkh procedure is conducted (See Article
19 of Regulation 861/2007). For example, accordimArticle 14 (2) of Regulation
861/2007 the court magxtend specific time limits provided for in the Regulatio
Procedure, according to which the time periods b&gxtended, is established neither in
Regulation 1182/71 not Regulation 861/2007. Thughis case (based on Article 19 of
Regulation 861/2007) Section 52 and 53 of CPL shalhpplied. According to Section
53 of CPL, an application regarding extension tifree period shall be submitted to the
Latvian court where the action had to be carried. @&uch application shall be
adjudicated by written procedure, the participaintsthe matter shall be notified in
advance regarding adjudication of the applicatignwritten procedure, concurrently
sending them an application regarding extensiorthef time period. A time period
specified by a judge may be extended by a judgegialone (for example, time periods
provided for in Article 4 (4) of Regulation 861/Z0D@nay be extended by the Latvian
judge sitting alone).

3.8.8.2. Consequences from non-observance of procedunal ter

625. Legal consequences autonomously provided for in Relgtion 861/2007
Regulation 861/2007 provides for consequences fnomobservance of specific time
limits. For example, if the court from th#efendant within 30 days (or during the
extended time period — Atrticle 14 (2)) has not reee an answer to the claim, i.e. part
Il of the Form C, as set out in Appendix Il (Afgc5 (3) of Regulation), the court shall
give a judgment on the claim (See Article 7 (3Refgulation). Thus, the defendant must
duly respond to the claim. "Silence tactic" in these will be bad for the defendant. It
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shall be noted that the court must inform the paoycerned of the consequences, if they
fail to duly provide their response explanationrétation to the claim (Article 14 (1)).
This information is already printed in the introthuy part of the standard Form C, as set
out in Appendix Ill, which states the followingPlease note that if you do not answer
within 30 days, the court/tribunal shall give a gement. It would be more accurate, if
the EU legislator includes in this sentence indicato the moment from which the
counting of these 30 days shall begun (See Aréc(@) of Regulation), i.e. within 30
days after the defendant has received the claiterstnt form and answer form.

626. If the court from theclaimant within 30 days (or during the extended time
period — Article 14 (2)) has not received an answerthe counterclaim (See
Article 5 (6) of Regulation), the court shall give judgment on the claim (See
Article 7 (3) of Regulation). Regulation does npesify, which form shall be applied to
the claimant's response to counterclaim. Howewer Regulation system suggests that it
shall be part Il of Form C, as set out in Appendlixwhich this time shall be filled in by
the claimant. Thus, when sending to the claimanintarclaim submitted by the
defendant, the court must attach the standard Ebas well.

627. Where theclaimant fails to complete or rectify the claim statememiries or fails

to provide further information requested by thertovithin the time specified, the court
shall dismiss their application(See Article 4 (4) second sentence of Regulation).

628. In the abovementioned cases the defendant or éivarht may request the court
to extend these time limits in exceptional circumstanc&ee Article 14 (2) of
Regulation). Request shall be submitted to theiaateourt according to Section 53 of
CPL, at the same time, taking into account thajudge will have to assess precondition
stated in Article 14 (2) of Regulation 861/2007 fextension of time limits —
"exceptional circumstances, which prevented theertddnt or the claimant from
performance of the specified procedural actionbiwi80 days period".

629. Legal consequences specified in national law of thBember States. If
Regulation 861/2007 in specific cases fails to ldisth legal consequences in case of
non-respecting time limits specified in Regulatisach legal consequences shall be in
accordance with the national procedural norms ef Member State of the court (See
Article 19). For example, Latvian CPL will estalblilegal consequences in case of non-
respecting of the time limit for submitting of apper cassation claim (See Article 19
and 17 of Regulation).

630. Latvian court practice in relation to time limit issues.Until the date, in the
Latvian courts, four decisions in relation to tidmmits stated in Regulation 861/2007
have been taken.

631. The Jelgava City Court in their decision dated byuly 201£% pursuant to
Article 4 (4) of Regulation 861/2007 establishaddilimit — 3 August 2011 — for the
claimant to specify the claim. Consequently, 28sdagm the date of the decision. At the

2> Decision of the Jelgava City Court dated by 6 A@¢1in the civil matter [no No.] [unpublished)].
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same time, the court pursuant to Section 133, Papagone of CPL of the Republic of
Latvia left the statement of the claim not procekdetting a time limit for rectifying the
deficiencies. In this case, the court acted cdyrdéatm the procedural aspect, namely, it
has left the claim (completed Form A) not proceed®ehulation 861/2007 does not state
what shall be done with the claim, if any time linsi established to the claimant pursuant
to Article 4 (4) of Regulation. Thus, this issuaklbe governed by the procedural law of
each specific Member Stat®ee Article 19). In Latvia, the claim (the compliorm A)

is left not proceeded. At the same tintes necessary that the Latvian court in such
case in their decision on the leaving of the claimot proceeded would specify legal
consequences if the time limit is not respecte(See Article 14 (1) of Regulation),
namely: a) If a plaintiffectifiesthe deficiencies within the time limit set, thatsiment of
claim (standard Form A) shall be regarded as subdibn the day when it was first
submitted to the court (CPL Section 133, Paragripée); b) If a plaintiffdoes not
rectify the deficiencies within the time limit set, thatsiment of claim (standard Form A)
shall be considered to not have been submittedshiadl be returned to the plaintiff
(Section 133, Paragraph four of CPL). However,&e¢té (4) second sentence states that
"the application shall be dismissed". Howeverhdlsnot mean the same as "dismissal of
claim statement" in the Civil Procedure of the Rdjmuof Latvia. Thus, the concept of
"dismissal of an application” used throughout thegéation shall be interpreted
according to the aim (teleologically rather thaargmatically; c) return of a statement of
claim to the plaintiff shall not be an impedimentte repeated submission thereof to the
court in compliance with the general procedureseigard to submitting statements of
claim prescribed in Regulation 861/2007 (Sectio®, Faragraph five of CPL).

632. On 20 April 2011, a claimant applied to therdala City Court with request to
extend the time limit established by the court fectifying deficiencies in his claim
(standard Form A) by 2 montf€ The dirmala City Court with their decision dated by
26 April 2011 extended this time limit until 20 3A011. As we may see, the claimant in
this case has himself requested extension of the limit. The court extended the time
limit for slightly less than 2 months. It is predbie that the court in such cases refer to
Article 14 (2) of Regulation 861/2007, accordingvwtbich reason for extending the time
limits may be "exceptional circumstances” (for epésn difficulties in taking of
evidence, the claimant's iliness, etc.), which ¢bert must assess. If there is no such
exceptional circumstance, extension shall be demtiesl due to the fact that one of aims
of Regulation 861/2007 is to accelerate proceedmgsall claims.

633. In the abovementioned matter, the claimant withie time limit established by
the court failed to submit the required correctjoas a result, theadmala City Court
decided to consider the submitted claim as not #tdnand to return it to the claimant
(Section 133, Paragraph four of CPL).

26 See Decision of theifmala City Court dated by 4 August 2011 in the lcimatter No. 3-11/0087/01
[unpublished].
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634. In two cases, the Latvian claimants had taken natismall claim proceedings
(according to Chapter 36f CPL) against defendants located in other Mengiates (in
one case the defendant lived in Lithuania; in teeosad one — in Germany). Both the
Daugavpils City Couft’ and Liegja City Courf?® decided that these were cross-border
matters and established time limits for the claitean modify the claim according to
Regulation 861/2007. In both cases CPL of the Ripuld Latvia was applied to the
issue of time limits (which was correct, since Begulation fails to provide for or even
mention such time limits). However, it must be mbtkat the mechanism of Regulation
861/2007 shall not be considered mandatory in selalms with a foreign element.
According to Recital 8 of Preamble and Article 1tloé abovementioned Regulation, the
European Small Claim Procedure offers choice aleitly the national procedures of the
Member States not influenced by this Regulation.

3.8.9. Completing and issuance of the answer Form C

635. Article 5 (2) of Regulation 861/2007 states that:

2. After receiving the properly filled in claim far the court shall fill in Part | of
the standard answer Form C, as set out in Appeldix

A copy of the claim form, and, where applicableth& supporting documents,
together with the answer form thus filled in, shHad served on the defendant in
accordance with Article 13. These documents shaltlispatched within 14 days
of receiving the properly filled in claim form.

636. Consequently, if the court establishes that thenckpplication form is properly
completed, the court shall fill in part | of Formi€the official language (in Latvia — in
the Latvian language). Part | of the form shallvile only basic information in relation
to the matter, since important information andrinsions to the defendant are already
given at the beginning of Form C. Namely, it is kexped that a claim according to the
European Small Claim Procedure is submitted agdivstdefendant, the defendant is
given a time limit— 30 days — for providing answand other information on the
process.

Part | (to be filled in by the court)
Name of claimant:

Name of defendant:

27 Decision of the Daugavpils City Court dated by M@y 2012 in the civil matter No.590/2012
[unpublished].
“28 Decision of the Liegja City Court dated by 1 February 2012 in the civitter No. 3-11/0052/11
[unpublished].
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Court:
Claim:

Case number:

637. Attaching claim application forms, if any — otheoaliments, the court shall
dispatch Form C to the defendant.

638. First, the judge must perform these procedural actioitisirwl4 days from the
date of receipt of claim application form. To asleaims of the Regulation, the court
must act immediately, i.e. according to Recitalo2Regulation, the court should act as
soon as possible. This norm grants right to digalion in cases of the European Small
Claims.

639. Second documents shall be dispatched according to &rtld of the Regulation,
mainly using document delivery by mail with theuret message, but, if not available,
according to other ways of delivery described beld# mentioned below, the defendant
may refuse to accept documents, if they are natwgrd in the official language or in the
language, which the defendant understands (Ar@i¢[@)). There is possibility that, when
receiving the form in Latvian, a citizen of Belgiumill fail to understand what is stated
therein, thus, he/she may use his/her right toseefto accept the documents. The
documents will be returned to the court, but thercavill obligate the claimant to
translate the form and will re-send it to the delfmt.

640. Article 5 (3) establishes the defendant's righp#sticipate in the procedure. It
shall not be considered obligation, namely, theedéant may choose, if they wish to
provide an answer or not. If the defendant decidesise such right, they are given
30 days from the date of receipt of the forms andudhents. Form C provides both
guidelines for proper completion thereof and vasitstructions to the defendant. One
of the principal conditions is that Form C shall tmmpleted by the defendant in the
language of the court, which has dispatched this fo

641. Thus, when receiving and accepting Form C, therdkfiet, first, shall fill in part
Il. The defendants attitude towards the claimldtabkpecified in Column 1.

Part Il (to be filled in by the defendant)

Do you accept the claim?
Yes

No

Partially

If you have answered "no" or "partially”, pleasdigate reasons:

The claim is outside of the scope of the EuropeaalSClaim Procedure 0

please specify below
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Other reason

please specify below

642. As mentioned before, in the frame of Regulation/86Q7, there are not only
unappealed, but also appealed claims, thus, eversiftated that the defendant does not
accept the claim or accepts it partially, the judgk assess all evidences in the case.
Furthermore, the defendant must explain why heddijects against the claim fully or
partially. It may be stated here, for example, thatire amount of the debt or a part
thereof has been paid, or as stated in the follgwkample:

The claimant in the column 7.2.1 of Form A has datbd his/her request that t
defendant shall return his/her TV set with the galuamount of LVL 300 to the moment
of submission of the claim.

The defendant, when completing Column 1 of Forna@s that he/she does not accept
the claim, while in explanatory part he/she stdtesfollowing: the claimant has sold the
TV set for LVL 300, which is justified by the pagptader.

643. Moreover, the defendant may specify that the cltilts outside of the scope of
the European Small Claim Procedure, namely, thenaéxceeds EUR 2000, or it is not a
monetary claim. For example, if the claimant haquested repair of an article or
recognizing an agreement invalid, this box shalhisked, at the same time, providing
explanation why the defendant considers that tné lralue specified in Regulation has
been exceeded or that it is not a monetary cldimig column is filled in, according to
Article 5 (5), when receiving back Form C, the d¢alrall decide within 30 days, whether
the claim is within the scope of this Regulatio®,. iwhether there is a dispute for a
monetary claim to EUR 2000. In Column 1, as otleason, the fact that the claim in this
case is submitted to the court of the Member Statech has no jurisdiction may be
specified.

644. However, Column 2 shall be filled in by the defemniglaf they wish to specify
evidence to contest the claim. The defendant méyidantify these evidence, however,
it is advised to attach documents justifying theaisition, even in a foreign language,
since according to Article 6 (2) of Regulationth& court considers that the translation is
critical for giving the judgment. In the previousaenple with a TV set the defendant may
not only to present No. of the payment order, bst attach it to verify their position.
Furthermore, the defendant may request participatioa witness at the court hearing,
however, it is advisable to provide specific infation in relation to such witness and
state, what significant circumstances the witnessbie to confirm. If in the defendant's
opinion the case requires an expertise, it shatidted in Column 2.3.

2. If you do not accept the claim, please desdhiesvidence you wish to put forward to contesPiease
state which points of your answer the evidence stppWhere appropriate, you should add releyant
supporting documents.
2.1. Written evidence [please specify below
2.2.Witnesses [please specify below
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2.3. Other [please specify below |

645. At the beginning of Form C the defendant is infodrikat the European Small

Claim Procedure shall be a written procedure, hawnethe defendant may request
hearing at the court, noting it in Column 3. Reasavhy the defendant wants to

participate at the court hearing shall not be meogastated, though, they are advisable
for the court to assess significance of this isdmeany case, in accordance with
Article 5 (1) of Regulation, the court may refusels a request if it considers that with
regard to the circumstances of the case, an oaairteis obviously not necessary for the
fair conduct of the proceedings.

3. Do you want an oral hearing to be held?
Yes

No

If yes, please indicate reasons (*)

646. Should the defendant bear any litigation expersashe should fill in Column 4.
As mentioned above, in Latvia, those may be origdtion costs provided for in CPL
(Section 33, Paragraph one of CPL), which in acaocd to Article 16 of Regulation
shall be reasonable. Most probably, the defendamy mclude herecosts related to
conducting a matter (Section 33, Paragraph three of CPL): costs rtlatessistance of
advocates, costs related to attending court s#tirend costs related to gathering
evidence.

4. Are you claiming the costs of proceedings?
4.1. Yes

4.2. No

4.3. If yes, please specify which costs and if fidssindicate the amount claimed or incurred go fa

647. Information contained in Form C states that theedeé&nt may submit a
counterclaim, filling Form A. In Column 5, the @eidant may state whether he/she will
submit a counterclaim.

5. Do you want to make a counterclaim?
5.1. Yes
5.2. No

5.3. If yes, please fill in and attach a separaterFA

648. In Section 6 the defendant may specify any othirmnation, but in Section 7 —
date and place where the form has been signedatBignwill certify that the defendant
has provided true information.

6. Other information (*)

7. Date and signature
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| declare that the information provided is truette best of my knowledge and is given in good faith

Done at:

Date: / /

Name and signature

649. This form is relatively easy to complete in Atlagmvironmerit™ in your native
language, marking the necessary fields, and therform may be printed in the language
specified by the dispatching Member State. Howewsr,soon as the defendant must
provide further information, difficulties may ariseom translation thereof into the
required language.

650. Article 5 (3) states that the defendant may notige Form C, but dispatch the
answer to the court in any other appropriate waysequently, the court must accept
explanations executed in a free written form.

651. If the defendant fails to submit the answer fornthvm the established time limit,
the court shall pass the judgement.

3.8.10.Submission of counterclaim

652. Recital 17 of Preamble states that, in cases wherdefendant invokesraght of
set-off during the proceedings, such claim should not tifors a counterclaim for the
purposes of this Regulation. This consideration wasduded, because in some EU
Member States two situations may be observed.

653. One situation is when the defendant, while defendingird) the proceeding,
states that they have a claim against the clain@amt,such claim may fully or partially
cover the claimant's claim, consequently, mututdetfwould be possible. Such defence
is usually used to allow the defendant justifyifegl to observe their obligatiof¥ Other
situation occurs when the defendant submits a eociaim in relation to the same
process>! The difference is that the counterclaim is closelated to the procedure,
reason thereof is the same agreement or factse wiel indemnity claim may arise from
other legal relations between the parties, it hasnmutual relation to the claim.
Consequently, as mentioned below, the court willehdo assess, whether claim
submitted by the defendant is a counterclaim shatl be considered an indemnity claim.
654. According to Article 5 (6) of Regulation, the deflamt shall be entitled to submit
a counterclaim, filling in Form A. In this case theurt shall review the documents no

429 Seehttp://ec.europa.eu/justice_home/judicialatlasftivihl/sc_information_Iv.htm?countrySession=2&
430 Conclusions of ECT Lawyer General Leger, datedlByMay 1995, in the case C-341/8&nvaern
Production v. Schuhfabriken OtterbeelCR, 1995, p. 1-02053, para. 33.

431 Judgement of ECT, dated by 13 July 1995, in theer C-341/93anvaern Production A/s v.
Schuhfabriken Otterbeck GmbHCR, 1995, p. I-02053, para. 12.
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longer than for 14 days and shall dispatch Formuhnstted by the defendant and
partially filled in Form C to the claimant. The kfeant is given 30 days to prepare the
answer.
655. The concept of counterclaim™ according to Recital 16 of Preamble should be
interpreted within the meaning of Article 6 (3) Bfussels | Regulation as arising from
the same contract or facts on which the originalnclwas base®? As mentioned, a
simple claim of the defendant against the claimahtall not be considered a
counterclaint
656. Since a counterclaim shall be arising from the sametract or facts, it may
considered that such formulation is more limitiagher than "closely related" principle
provided for in some national laW¥'"
657. For example, Section 136, Paragraph three providgs
A court or a judge shall accept a counterclaimlij: a mutual set-off is
possible as between the claims in the initial acémd the counterclaim;
2) allowing the counterclaim would exclude, fullypartly, the allowing
of the claims in the initial action; 3) the courtkrim and the initial
actions are mutually related, and their joint exaation would favour a
more quicker and correct adjudication of the matter
658. When looking from the aspect of this provision &?1C it may be concluded that
the Regulation would exclude those counterclaintsiclv have only mutual relation or
which are closely related, since the counterclainsinbe related to the same contract or
facts on which the original claim was based. Couosatly, assessment of the
counterclaim for the purposes of Regulation 8617280d Brussels | Regulation shall be
provided autonomously and narrowly, not applyind-@®the counterclaim.
659. The concept of "the same contract or facts" mayseatertain interpretation
difficulties, thus, it is recommended to transldtein a flexible manner to exclude
reviewing of claims arising one from another durioge procedure; however, such
interpretation cannot be the one accepting two netated claimé3> Namely, "the same
contract or facts” may be in cases when the dispateerns related agreements, for
example, the principal distribution contract withated resale contracts.
660. Furthermore, the counterclaim must be submittethéncase involving the same
parties, and it may not concern proceedings innghany third parties.

32 Translation of Article 6 (3) of Brussels | Regidat into Latvian is slightly inaccurate. Namely, in
English it states thattbunterclaim arising from the same contract or $&agh which the original claim was
based is translated as “pretprd®, kuras iemesls ir tas patgums vai fakti, kas bijis pamatprhas
pamas.”

33 Judgement of ECT, dated by 13 July 1995, in theec C-341/93Danvaern Production A/s v.
Schuhfabriken Otterbeck GmbHCR, 1995, p. I1-02053, para. 12.

#34 Furthermore, it will have more limiting scope rattlihan that provided for in Article 6 (1) of Bress|
Regulation.

3% Magnus, U., Mankowski, P. (ed). European Commésgaon Private International Law Brussels .
Regulation (2nd edn, SELP 2012), p. 325.
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661. Article 5 (7) of Regulation states that, if the nterclaim exceeds the limit of
EUR 2000 set out in the Regulation, the court sdekl with that counterclaim in
accordance with the relevant procedural law. Comsetly, the defendant may abuse the
procedure. Thus, when discussing this issue, tbemmendation has been expressed to
include into the Regulation opportunity either tocept counterclaims exceeding this
established amoutif or not to accept counterclaim, if it is seeminghjustified and
exaggerated®’ Recital 13 of Preamble states that the conceptsledrly unfounded" in
the context of the dismissal of a claim and of diméssible" in the context of the
dismissal of an application should be determinedccordance with national law. Due to
this reason some Member States have expandedraanal law with provisions in
relation to implementation and application of tregRlation®*®
662. If the counterclaim is submitted in Latvia excegdihe established limit value,
i.e. EUR 2000, and the dispute cannot be resolgedrding to the Regulation, procedure
shall be continued in the claim proceeding accgdinCPL. First, the judge shall refer
to Section 131 of CPL, which states:

(1) Upon receipt of a statement of claim in coarjuidge shall take a decision

within seven days but upon the receipt of the appbn referred to in Section

644" or 644 of this Law not later than on the next day on:

1) acceptance of the statement of claim and indtedf a matter;

2) refusal to accept the statement of claim;

3) leaving the statement of claim not proceeded.wit

(2) If adjudication of a matter is not possible amcordance with European

Parliament and Council Regulation No. 861/2007 loe European Parliament

and Council Regulation No. 1896/2Q06 judge shall take one of the decisions

provided for in Paragraph one of this Section ir tbases provided for in the

referred to regulatory enactments regarding progegaf the statement of claim

663. Article 5 (7) of Regulation clearly states that ttlaim shall be dealt with in
accordance with the relevant procedural law applea the Member State in which the
procedure is conducted. However, in relation to ©Pthe Republic of Latvia, the court
will have to leave the statement of claim not pextEal with according to the cit. section
Paragraph 1 (3) of CPL, since the claim applicatias not been executed as specified in
Section 128 of CPL and, possibly, all documents faiked to be submitted, since
submission thereof is not mandatory pursuant tcdRbgulation. Such resolution shall be

43 Offer for the European Parliament and Council Ratipn, by which the European Small Claim
Procedure is established, Article 4 (6), COM/2008/0 available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEXGBBPC0087:LV:HTML

3" House of Lords. European Small Claims ProceduepoR with evidences [2006] 23rd Report of
Session 2005-06, para 114.

3% For example, the Netherlands, Germany, FrancelaBdg Kramer, E. X. “Small Claim, simple
recovery? The European small claims procedure tarichplementation in the member states" (2011) ERA
Forum, p. 128, available dittp://www.springerlink.com/content/88w50426x513%5h3
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considered correct, since it allows the partiesdexide if they wish to continue
proceedings according to the standard procedure.

3.9. End of the procedure

664. According to Article 7 of Regulation 861/2007, witl80 days of receipt of the
response from the defendant or the claimant, thet shall give a judgment. Draft of the
Regulation provided for that the total time forimving small claims may not exceed six
months from the day when the claim has been subtittowever, some Member States
did not agree with that and this time limit was lexed from the text of the
Regulation***

665. Latvian courts have gained limited experience ipl@pg this procedure, thus,
possibly, the time of reviewing is rather long. N&yn in one of the cases, the claim
application form was submitted on 29 June 2011 )emte case was reviewed only on
27 January 2012. During the process, the courttbadquest specification of the claim
application forn?**° In the Netherlands, shortly after the Regulatiategng into force,
five cases were reviewed, and the time of revievaagh case was from one month to
seven month$* Thus, it shall be considered positively that tregy@ation establishes no
specific time limit, during which the case shall beviewed; however, courts must
observe this specific procedure and ensure revigwfithe case as soon as possible.
666. If the defendant fails to submit their answer owmerclaim according to
Article 5 (3) and (6) of Regulation, the court mgiye a judgement according to Article
7 (3). Furthermore, the abovementioned answer @érémunterclaim must be submitted
within the specified time limit — 30 days from thate of issuance, but, if the time limit
is delayed, the court shall give a judgment ondlaém. The judgment shall be given
according to general provisions on adjudicatingeading to Chapter 22 of CPL.

667. However, if the court from the submitted documeatsl information fails to
decide the case in its merits, then, according tiicla 7 (1) (a),_first the court may
demandurther details from the parties. In this case the period of tspecified by the
court shall not exceed 30 days. For instance,dafdburt is unable to adjudge the case
from the information provided by a party, it maywhahe right to request submission of
written evidence and translations thereof descrimedcform A. Certainly, all parties

3% Council of the European Union Proposal for a Retjoih of the European Parliament and of the Council
establishing a European Small Claims ProcedureN@@&ember 2005] 15054/05 JUSTCIV 221, CODEC
1107, para 10-12.

*40 Supplementary decision of the Jelgava City Coated by 27 January 2012 in the case No. C15285811
[unpublished].

41" Kramer, E. X. “Small Claim, simple recovery? TRairopean small claims procedure and its
implementation in the member states" (2011) ERA uRor p. 131, available at:
http://www.springerlink.com/content/88w50426x513%h3
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concerned shall act operatively that is not alwagyssible, in particular, if evidence with
translations thereof shall be requested from abroad

668. Secondaccording to Article 7 (1) (b) of Regulation tbeurt maytake evidence
according to provisions contained in Article 9. Tdl@ovementioned article has already
been analyzed in this Research, however, it mustdbed that using this right of the
court contained in the Regulation, Recital 20 ofdPnble must be taken into account,
which states that in the context of oral hearingd ¢he taking of evidence, modern
communication technology and least costly metha@kihg evidence shall be used.

669. Article 7 (1) (c) of Regulation shall establishtt@ court_thirdalternative, if it is
unable to give the judgment in the case, namelgay summon the parties to aral
hearing to be held within 30 days of the summons. Firsmsidering aims of the
Regulation that claims of this type shall be revadwn a written process (Recital 14 of
Preamble), oral hearing shall be organized in exmeal cases and, if possible, through
video conference or other communication technol@gyicle 9 (1), Article 8). Second,
oral hearing shall be determined assessing botis emsl possible burden (Article 9 (2)
and (3)). Third, the short time limits establismedhe Regulation facilitate use of modern
technologies, because, for example, if partiedamated abroad, visit at the court hearing
may turn out to be expensive and take considerale. Article 8 of Regulation state
that the court may hold an oral hearing througleeidonference or other communication
technology if the technical means are availablereHaot only technology availability
aspect shall be considered, but also proceduraigioas governing such procedure. CPL
very superficially establishes such procedure @wample, in Articles 108, 149, 692,
etc.), although, video conferences will becomeydailitine in the nearest future.

3.9.1. Judgement

670. As mentioned, according to Article 7 (1) of Regidat861/2007, the court the
court or tribunal shall give a judgment within 38yd of receipt of the response from the
defendant or the claimant, however, if the courarsges oral hearing, according ltem 2
of this article, the court shall give the judgmeither within 30 days of any oral hearing
or after having received all information necesdarygiving the judgment, i.e., if further
information from the parties is received, which édeen required according to Item 1
(a) of this article or evidence have been takewomlieg to Article 7 (1) (b) and Article 9.
671. Although, during discussion of the Regulation, litation of decision forms and
content of the European Small Claim Procedure wapgsed*? however, it has not
been reflected in the text of the Regulation, amthg judgment occurs according to the
national laws. In Latvia, judgment shall be givexc@ding to Section 22 of CPL, thus,
applying general provisions on making the judgmdifte judgment will include both
introductory part, descriptive part, reasoning aadolution part (See Article 193 of

42 Green Paper On a European Order for payment gmoeend on measures to simplify and speed up
small claims litigation [2002] COM 746, p. 70.
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CPL). The judgment shall not be too long, since ghecedure itself is comparatively
simple.

672. According to Appendix IV of Regulation, at the regtiof one of the parties, the
court shall issue a certificate concerning a judgime the European Small Claims
Procedure (See Article 20 of Regulation). AccordingArticle 15 (1) of Regulation
861/2007 such judgment shall acquire an autonoritliscale applicability; it shall be
enforceable notwithstanding any possible appeal.

673. Judgment shall be served according to Article E3the judgment shall be served
by postal service attested by an acknowledgementecoéipt. However, if it is not
possible, the Regulation refers to Articles 13 aAdf Regulation 805/2004, which state
that the documents may be:

673.1. personal service attested by an acknowledgememgceipt, including the
date of receipt, which is signed by the addressee

673.2.  personal service attested by a document signedhdydmpetent person
who effected the service stating that the addrelsaseeceived the document or
refused to receive it without any legal justificetj and the date of the service;

673.3.  postal service attested by an acknowledgement adipe including the
date of receipt, which is signed and returned ytidressee

673.4. service by electronic means such as fax or e-natested by an
acknowledgement of receipt including the date akigt, which is signed and
returned by the addressee,;

673.5.  personal service at the addressee's personal adoinepersons who are
living in the same household as the addresseee@mployed there;

673.6. in the case of a self-employed or a legal persensgnal service at the
addressee's business premises on persons who pleyedby the debtor;

673.7. deposit of the document in the addressee's mailbox;

673.8. deposit of the document at a post office or withmpetent public
authorities and the placing in the addressee'sbmaibf written notification of
that deposit, provided that the written notificatidearly states the character of
the document as a court document or the legal tefieche notification as
effecting service and setting in motion the runnaigime for the purposes of
time limits;

673.9. postal service without proof attested by a documsgnhed by the
competent person where the addressee has his saddrédsee Member State of
origin;

673.10. Dby electronic means attested by an automatic cuoafion of delivery,
provided that the addressee has expressly accéptedanethod of service in
advance
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3.9.2. Costs

674. Both in Form A and Form C parties shall state iy ditigation costs have
incurred. If the answer is positive, please spettify exact amount. The forms state that
such costs may be both for translation and lawgsistance, as well as for servicing of
the documents.

675. Atrticle 16 of Regulation states that the unsucedgsdrty shall bear the costs of
the proceedings. However, the court shall not aveasts to the successful party to the
extent that they were unnecessarily incurred or @isproportionate to the claim
Obligation of the unsuccessful party to bear thstsof the proceedings was included
into the Regulation to enhance more free acceisetaourt, since creditor often chooses
not to litigate, because amount of the claim is Ignvehile costs thereof are large.
Furthermore, usually, costs may be claimed in prigo to the levied amount, for
example, it is provided in Section 41, Paragraph @nCPL.

676. Regulation shows indirectly that parties shouldntkelves monitor litigation
expenses, in particular, those referring to castgfovision of legal assistance. If those
are excessive, the court shall be entitled to e2fegmbursement thereof. However, the
court also shall choose less costly ways of takihgvidence, which would not make the
process more expensive and unavailable. Judge atsdbks, whether the parties shall be
obliged to provide translation of supplementarydevice (See Article 6).

677. Although the Regulation states tlzaistsshall be considered payment for lawyers
assistance, any costs arising from the serviceramskation of documents, however,
Recital 29 of Regulation states that costs of trecgredings should be determined in
accordance with national law. Proceeding costsvih matters and commercial matters
in the European Union are not agreed, thus, infaomaon proceeding costs in the
Member States have been added to the Europear efridw network*® however, this
information is not always correct.

678. Consequently, in Latvia, application and observaot&€hapter 4 "Proceeding
costs" of CPL shall be used. The following schersksw what shall be considered
proceeding costs according to this chapter.

43 See proceeding costgps://e-justice.europa.eu/content_costs_of prings-37-eu-lv.do
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Proceeding costs

Costs in relation to
State duty Stamp duty reviewing of the
case

Service, issuance,
franslation of court
documents

Costs in relation to
witnesses, experts

For summons to Forissuance of
witnesses document copies

etc. etc.

See Section 38 of See Section 39 of
CPL CPL

Costs in relation to
the case

Costs in relation to
attendance of court
hearings

Costs in relation to Costs in relation to
lawy er assistance taking of evidences

679. This Research specifies the country and proceduraloulation of state duty and
stamp duty, as well as bank accounts, to whichetlpgyments shall be made (Sde3-
517 § of this Research).

680. Considering that one of basic principles of the iR&tjpn states that a party shall
not use assistance of lawyer or other legal pradaa$ draft thereof provided for that a
party shall not reimburse costs fawyer's assistanceif no lawyer has represented the
other party*** However, this would be discriminating in relatitmthe successful party,
thus, currently the Regulation provide for that @xpes for the provided legal assistance
shall be reimbursed.

681. According to Section 44, Paragraph one, ClauseQRif, costs for the assistance
of an advocate — the actual amount thereof, but exaeeding five per cent, not
exceeding the normal rate for advocates may bebwaiged. Thus, if the court fully
satisfies the European Small Claim in amount of ERIRO, maximum fee to lawyer
might be EUR 100. In Estonia, 30-50% of the amaidirdlaim may be recovered, while

444 Offer for the European Parliament and Council Ratipn, by which the European Small Claim
Procedure is established, Article 14 Item, ZOM/2005/0087, available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX0®BPC0087:LV:HTML
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in France, maximum fee for the claim amounting WRE2500 shall be EUR 1006 In
the Netherlands, shortly after the Regulation hatered into force, five cases were
reviewed and all claims were satisfied includingtsdor legal assistance in amount of
EUR 250%*

682. It has been mentioned above that the Regulatios doeprevent any party to be
represented not only by a professional lawyer, &sb by consumer groups or other
interest protection groups; however, according e tLatvian national law and
judicaturé*’ such representation costs will not be reimbursed.

683. One of the highest costs in the procedure willttaamslation costs however
Regulation allows reasonable control of these cdsts example, Article 6 (2) of
Regulation allows for a party to submit documemiddreign languages and the court
may require provision thereof only, if such tratiska shall be considered necessary to
give judgment.

684. Though, to avoid unnecessamysts for summon of parties and witnesses to the
court hearing, the court or tribunal should use the simplest adt costly method of
taking evidence (Recital 20 of Preamble), i.e. @ymot to arrange court hearing at all or
to arrange it through use of modern communicatahnology.

685. The limited Latvian practice suggests that partiss expert statementas a
supplementary evidence in the case. These costsssuthose are unreasonable or
unnecessary, shall be recovered from the unsuct¢ssty.

686. As mentioned above, the Regulation states thatcthet may decidenot to
reimburse costswhich are unnecessary or disproportionate when aoeapto the claim.
Considering that this provision may be interpreited very wide range, some lawyers
recommend providing of a specific proportionate amntoof costs in the Regulation,
which may be reimbursed. For example, such cosismaaexceed 20% from amount of
the claim**® However, currently, the court on their own disicnetshall assess proportion
of this specific sum.

687. Unnecessargosts may arise when a party has translated antdy which does
not related to the case or has no effect on thgnpaht, because according to Regulation
the claimant shall describe nature of the casepanodde respective evidence (Form A,
Column 8.1-8.2) and, if the court considers neaggssamay request the party to submit
the required document and/or translation theredfi¢kes 6 and 7).

44> See Study on the Transparency of Costs of Civdicial Proceedings in the European Union. Final
Report, p. 131-132, available ttps://e-justice.europa.eu/attachments/cost_stegprt en.pdf

446" Kramer, E. X. “Small Claim, simple recovery? TEaropean small claims procedure and its
implementation in the member states" (2011) ERAURgp. 131, available at:
http://www.springerlink.com/content/88w50426x513%h3

47" Judgment of the Senate of the Supreme Court Miatter Department, dated by 23 November 2011, in
the case No. SKC-377/2011, published dittp://at.gov.lv/files/archive/department1/2011/8KeE7 -
2011.doc

448 Dieguez Cortes, J.Moes the proposed European procedure enhance swutéon of small claims
Civil Justice Quarterly, Vol. 27, No. 1, 2008, 3.9
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688. To establish whether the costs are proportioifetehe English version of the
Regulation textdisproportionatg, financial capabilities of the party, complicacf/ the
case, as well as time required for execution ofdee, as well as amount of the claim
shall be taken into account. Furthermore, the coay assess whether the party has
misused the procedure, for example, has intentippabvided information (for example,
that the parties are bind by an arbitral agreenmenthe parties have negotiated, if
provided for by the agreement or law prior to sugsian of the claim), or has refused to
accept documents with reference to not knowingldnguage (See Article 6 (3) (b) of
Regulation).

689. Proceeding costs, including state duty and stam{y @we not subject to
proportion assessment, since amount thereof i® digt government. However, the
amount of the lawyer's costs may be assessed. dt baitaken into account that the
Regulation is formed for parties to represent thedwes at the simplified proceedings
without assistance of professional lawyers. Thibng in the forms shall cause no
difficulties to lawyer, he/she is not required at gignificant efforts or time in providing
of legal assistance, consequently, costs may noidle Reasonable costs would not be
those where one of the parties has chosen a repa&ise, who is a highly experienced
lawyer with high fee rates to fill in the abovemented forms.

690. Along with forms, the party shall submévidence on the proceeding costs
Considering that Article 6 (2) of Regulation allovgsibmitting documents in other
language rather than the language of the counmhay be presumed that the party may
submit, for example, payment order on the paymdnthe state duty also in other
language, if the court is able to understand whadtated in this document, then, the
judge may request no translation of the paymentroidto the court proceeding
language.

691. In one of cases in the European Small Claim Praesdin the Latvian court,
costs was one of the most significant issues. Glatmequested reimbursement of costs
arising from expertise, translation of documentstfe defendant, as well as costs for
fuel in relation to bringing an action to the coartd other trips in relation to the claim
according to the submitted route sh¥éBy additional judgment, costs for expertise and
translation were recovered from the defendant. Adiog to Section 44, Paragraph three,
Clause 3, in this case costs for the expertise Imeisinmistakably recovered, since this
shall be considered significant evidence in thech®wever, facts contained in the case
fail to clearly suggest the reason for translatmbrdocuments for the defendant, since
according to Article 6 of Regulation the proceediagguage shall be Latvian, thus, the
court, first, should have serviced to the defendt@uments in Latvian, and only when
he/she has refused to accept them due to not kgawanlanguage, the claimant should
have submit the translation (See Article 6 of Ratiah).

49 Supplementary decision of the Jelgava City Coated by 27 January 2012 in the case No. C15285811
[unpublished].

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Katevska 214



692. In this case, costs were considerable. Namelyharcase on the claim amounting
to LVL 62.99, the state duty was LVL 50 and theirolant had performed expertise for
LVL 46.72 and translation of documents for LVL 3hus, first, a question occurs,
whether such process has achieved one of the dirtiee dRegulation — the procedure
was simple and cheap, second, whether such cesfg@portionate to the amount of the
claim.

3.10. Appeal and review of judgement

3.10.1.Appeal

693. According toArticle 17 of Regulation 861/2007:
1. Member States shall inform the Commission winedheappealis available
under their procedural law against a judgment giventhe European Small
Claims Procedure and within what time limit suctpeal shall be lodged. The
Commission shall make that information publicly itatzle.
2. Article 16 shall apply to any appeal

694. It must be noted that Latvian text version of Agi@¢7 (1) of Regulation contains
wrong reference to the "appeal® claim. This meapdicial review" (English —
appeaf®® French —voie de recoursGerman —Rechtsmittdl Thus, the Latvian text
version forms wrong view that such judgments shalbppealed according to the appeal
(and not any other) proceduf®. The abovementioned provision suggests that the
Regulation impose no obligation in the Member Stateinvent the procedure of appeal
of judgments in the European Small Claim Procedutesvever, if laws of the Member
State provide such procedures, the Member Statest rmiorm the European
Commission on the factyhether andwhat appeal procedures are available, as well as
ontime limits for submission of such appeals.

695. According to Article 25 (1) (c) of Regulation 8607, the Member States shall
communicate to the Commission whether an appeavVadable under their procedural
law in accordance with Article 17 and with whichucbthis may be lodged.

696. Latvia has informed the European Commission that pursuantLatvia's
procedural legislation governing judgments by arcad first instance, parties to the
proceedings may submit an appeal within 20 daytkepronouncement of the judgment

“50 Obviously, the word "apatija“ was invented in the Latvian text version fraemglish termappeal
However, in the English legal terminologyppeal shall mean review of judgment by any court of lowe
instance in the court of higher instance. See QiRictionary of Law. Sixth Edition. Martin, E.H. aw, J.
(Ed.). Oxford : University Press, 2006, p. 32.

51 See: Torgns, K. Maza ap®ra prashas Civilprocesa likumun Regui Nr. 861/2007, ar ko izveido
Eiropas proceitu maza ap@ra pragham. Book:Inovaciju juridiskais nodroSiajums LU 70. konferences
rakstu kajums. Riga: LU Akadmiskais apgds, 2012, p. 55-58.
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(Section 413, PAragraph one and Section 415, Pgvhgone of the Civil Procedure
Law). If a court of first instance has issued amidged judgment and set a different
deadline for delivery of the full judgment, the &nperiod for an appeal runs from the
date set by the court for delivery of the full jumdgnt (Section 415, Paragraph two of the
Civil Procedure Law). Similarly, an appeal agaiasjudgment by a court of appellate
instance may be submitted by parties to the prongedn accordance with cassation
procedures, the cassation complaint being submiitidhin 30 days of the judgment
being issued (Section 450, Paragraph one and 8et%d4, Paragraph one of the Civil
Procedure Law). If an abridged judgment has besue, the time period for an appeal
runs from the date set by the court for a full jondgnt. If the judgment is drawn up after
the designated date, the time period for submitingappeal against the judgment runs
from the date of actual issue of the judgment (Sect54, Paragraph two of the Civil
Procedure Law}>® It shall be admitted that in Latvia, the Europe@mall Claim
Procedure appeals are different from the procedfirappeal in national small claim
procedures, namely, the European procedure allbvee{phase appeal (the same as in
the claim proceeding), while in national small sigirocedures, only appeal according to
the appeal procedure is available (See Sectiorf 2H0CPL).

697. In Latvia, whensubmittingappeal or cassatioclaim for judgment given in the
European Small Claim Procedure, all provisions ifieeicin CPL division eight ("Appeal
proceedings”) or division ten ("Cassation procegslip shall be observed. When
submitting a claim according to appeal or cassatimtedure, requirements of the small
claim procedures specified in the Regulation shalbbserved, however for those issues,
which are not resolved in the Regulation, provisiai CPL of the Republic of Latvia
shall be applied (See Article 19 of Regulation &edtion 5, Paragraph three of CPL). At
the same time, Article 16 of Regulation 861/200&llsbe binding to courts of appeal: the
unsuccessful party shall bear the costs of thegaiags. However, the court or tribunal
shall not award costs to the successful party ¢oetkient that they were unnecessarily
incurred or are disproportionate to the claim (Belew).

698. If necessary, Regional Court or the Senate of tingre3ne Court Civil Matters
Department at the request of the defendant shslieisa certificate concerning their
judgment using standard Form D, as set out in ApgpelV to Regulation 861/2007 (See
Article 20 (2) of Regulation and Section 54 Paragraph 4of CPL). This shall be due to
the fact that the judgment in the European SmalirtlProcedures in accordance with
Article 15 (1) of Regulation shall be enforced indiagely notwithstanding any possible
appeal in the Member States. If Latvian Regionalirf€or the Senate of the Supreme
Court Civil Matters Department repeals (or term@sajproceeding) or amends such
judgment, then, the Member State enforcing themuetgy shall be informed thereof using

452 |nformation available in the Judicial Atlas:
http://ec.europa.eu/justice_home/judicialatlas@iiihl/sc _courtsappeal lv.jsp?countrySession=19&#Bta

age0
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standard Form D (in particular, filling paragraph tbe form following Item 4.3.2).
Unfortunately, EU legislator has failed to providein Form D a column, which would
include reference to repealing of the initial judgnent (or termination of proceeding)
and reference to change in enforceability or repealg of enforceability.

699. When submitting to the Latvian court appeal claim astate duty shall be paid
in the amount as set out for submitting of clainplegation, but for claims which are
financial in nature — according to the rate caltedafrom the amount of claim at the
court of first instance (Section 34, Paragraph ffuCPL).

700. When submitting acassation claimto the Senate of the Supreme Court Civil
Matters Department, security depositshall be paid in the amount of LVL 200 (Section
458, Paragraph one of CPL). Information on bankoants where the state duty or
security deposit shall be transferred to available/ww.tiesas.lv

701. Other Member States have made the following anremeats Announcements

of the Member States in relation to appeal procedwes™?
No. EU Member State Appeal procedures
1. Belgium Pursuant to Belgian civil procedural lavisippossible

to lodge an appeal under Article 17 of this
Regulation. This appeal must be lodged with fthe
Court of First Instance, the Commercial Court or
the Court of Appeal with material and territorial
jurisdiction under the Belgian Judicial Code.
Pursuant to Article 1051 of the Belgian Judigial
Code, the time limit within which an appeal must|be
lodged is one month from when the judgment is
served or notified in accordance with Article 792(2
and (3) of the Belgian Judicial Code. By analagy
with this Article, the time limit within which an
appeal must be lodged in the context of the Eunopea
Small Claims Procedure is one month from when|the
judgment is served or notified by the competenticou
in accordance with Article 13 of the Regulatipn
establishing a European Small Claims Procedure.

2. Bulgaria Decisions of district courts are subject dppeal
before provincial courts okpbxHUTE ChAWUTULIA).
The appeal must be filed through the court which
handed down the decision, within two weeks of|its
having been served to the party concerned (Articles
258 and 259 of the Code of Civil Procedure).
A further appeal can be lodged before the Supreme
Court of Cassation against a decision of the appeal
court on a substantive or procedural issue which:
1. was addressed in conflict with the case lawhef|t
Supreme Court of Cassation;
2. was addressed by the courts in a conflicting
manner;
3. is of relevance for the proper implementation| of

453

Sednttp://ec.europa.eu/justice _home/judicialatlasfihl/sc_courtsappeal Iv.jsp?countrySession=19&#st
atePage0
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legislation and the evolution of the law.

Not subject to an appeal in cassation are judgments
on cases where the amount involved in the appeal
does not exceed BGN 1 000 (€ 511.29). An appeal in

cassation must be filed through the court which
handed down the appeal decision, within one mg

has
nth

of such decision having been served to the pparty

concerned (Articles 280 and 283 of the Code ofIC
Procedure).

Recourse is available under Czeghnahe form of
an appeal, which is governed by Sections 201 -
of the Code of Civil Procedure.

Within 15 days of the service of the written cody
the decision, the appeal has to be lodged with

ivi

226

o]
the

court whose decision is being appealed. The cpurt

then refers the appeal to a higher court, wh
conducts the appeal proceedings.

ich

No appeal is permitted against a decision ordefing

the payment of sums not exceeding CZK 2 000.

In accordance with the rules of the CodeCiofl
Procedure, particularly those in sections 511 qt
thereof, it is possible to appeal against judgmeé
passed at first instance. The deadline for lodging
appeal is one month from the date on which
judgment is notified in its entirety. All highg
regional courts have the authority to rule on afgp
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against judgments in the European small claims

procedure in accordance with the rules regarg
their territorial jurisdiction. Please refer to iste
25(1)(c), which is appendixed to this letter.

3. Czech Republic
4. Germany
5. Estonia

The remedies laid down in Estonian procadiam

are the appeal procedure, the cassation procdtiere

petition to set aside a default judgment and
review procedure

An appeal may be lodged under the appeal proce
against a court judgment delivered in a Europ
Small Claims Procedure if leave to appeal has |
granted in the judgment of the county court.
general, the court will give leave to appeal if
considers that a ruling by a court of appeal

necessary in order to obtain the opinion of a idist

court on a point of law. If the county cour
judgment does not include leave to appeal, an &g
may still be submitted to a district court, but t
district court will admit the appeal only if it idear
that, when making its judgment, the county caq
incorrectly applied a provision of substantive Ig
breached procedural requirements or incorre
appraised evidence, and if this could have ha
serious impact on the ruling.
Appeals are to be lodged with the district court
whose jurisdiction the county court ruling on t
European Small Claims Procedure is located.

An appeal may be lodged within 30 days of
service of the judgment on the appellant, but aterl
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than within five months of the judgment of the do
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of first instance being made public. If the cou
court judgment was made without the part descrik
and justifying the judgment and if a participanttie
proceedings requested the court to add such ag
its judgment, the period for appeal will begin ares
of the service of the complete judgment.

An appeal in cassation may be lodged with
Supreme Court against a court judgment made u
the appeal procedure (Chapter 66 of the Codé
Civil Procedure). A participant in proceedings m
lodge an appeal in cassation with the Supreme G
if a district court has significantly breach
procedural requirements or incorrectly applied
provision of substantive law.
An appeal in cassation may be lodged within 30 d
of the service of the judgment on the participdot,
not later than within five months of the districtuet's
judgment being made public.
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If the judgment in a European Small Claims

Procedure is given in default, a petition to setle
the default judgment may be lodged pursuant to
procedure laid down in Section 415 of the Codeg
Civil Procedure. The petition is to be lodged wiitle

D

the
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county court within 14 days of the service of the

judgment given in default. If a default judgmensl
to be served outside the Republic of Estonia of
public notice, a petition may be lodged within

days of the service of the judgment.

In exceptional circumstances where a participan
proceedings so wishes and where new evidence
come to light, an application for review of a co
judgment which has entered into force may
submitted to the Supreme Court pursuant to

procedure laid down in Chapter 68 of the Code
Civil Procedure. An application for review may

submitted within two months of becoming aware

there being a reason for review. On the groundsatha

participant in proceedings was not representetiea
proceedings, an application for review may
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submitted within two months of the service of the

ruling on the participant or, in the case of a y3
with no active legal capacity in civil proceedings,
the participant's legal representative. For
purpose, service by public notice is not taken i
account An application for review may not

submitted if five years have passed since the €
into force of the court ruling concerning which
review is being sought. An application for revig
may not be submitted on the grounds that the p
did not participate or was not represented in
proceedings or in the case laid down in Sec
702(2)(8) of the Code of Civil Procedure if ten fge
have passed since the entry into force of the ¢
ruling.
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6. Greece

Judgments handed down under the small ¢

aims

procedure are not appealable. However, recours

e is
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available in the form of opposition and cassation.

Spain

An appeal is admissible. It must be prepaefdre
the same court of first instance that gave
judgment, announcing the intention to appeal ag3
the judgment and specifying which points &
contested within a period of 5 days. Once prepa
the appeal must be formalised and lodged with
corresponding Provincial Court within a period 6f
days.

the
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France

The appeals that can be brought under Ftancin
accordance with Article 17 of the Regulation are
follows:

- ordinary appeal: the defendant who has nei
personally received the notice served pursuan
Article 5(2) nor responded in the form prescribgd
Article 5(3) (i.e. in the case of a "judgment givien
default”) may bring proceedings before the court
tribunal that issued the judgment being challen
(Articles 571 to 578 of the Code of Civil Procedure
- extraordinary appeal: when the judgment may

make one of the following two extraordinary appe
« further appeal before the Court of Cassa
(Articles 605 to 618-1 of the Code of Ciy
Procedure);

« judicial review before the court or tribunal th
issued the judgment being challenged (Articles

to 603 of the Code of Civil Procedure).

or may no longer be challenged, the parties ?ay
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Ireland

An appeal may be lodged with the relevamtuit
Court.

10.

Italy

Under Iltalian law appeals against decisiofisthe

justice of the peace must be lodged with the dist

court ¢ribunale), while appeals against decisions
the district court must be lodged with the court
appeal, both within thirty days. Appeals agai
decisions of the court of appeal on points of lausty
be lodged with the Supreme Court of Cassa
within sixty days (section 325 of the Code of Ci
Procedure).
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11.

Cyprus

The Courts Act referred to above grants
unrestricted right to lodge an appeal against
decision of a court of first instance. The apped
examined by a panel of the Supreme Court mad
of three judges. The Supreme Court has jurisdic
to fully review first-instance decisions. Under t
current provisions an appeal must be lodged wi
42 days of the issuing of the first-instance decis
However, a shorter period (14 days for instancel)
swifter procedures are to be introduced
processing appeals in small claims cases.
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12.

Latvia

Pursuant to Latvia's procedural legislation govagn
judgments by a court of first instance, partieshe
proceedings may submit an appeal within 20 day;
the pronouncement of the judgment (Articles 413
and 415(1) of the Civil Procedure Law). If a cooft

s of

(1)

first instance has issued an abridged judgmentah
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a different deadline for delivery of the full judgmt,
the time period for an appeal runs from the date
by the court for delivery of the full judgment (fute

415(2) of the Civil Procedure Law). Similarly, an

appeal against a judgment by a court of appe
instance may be submitted by parties to

proceedings in accordance with cassation proced
the cassation complaint being submitted within
days of the judgment being issued (Articles 450

and 454(1) of the Civil Procedure Law). If an

abridged judgment has been issued, the time pe
for an appeal runs from the date set by the couraf
full judgment. If the judgment is drawn up afteet
designated date, the time period for submitting
appeal against the judgment runs from the dat
actual issue of the judgment (Civil Procedure L
454(2)).
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13.

Lithuania

Pursuant to Article 29 of the Law, codecisions
given under the European Small Claims Procec
can be appealed against under the appeal proced
An appeal is lodged with a regional court via
court which delivered the judgment being appes
against. The appeal may be lodged within thirtysd
of the date of the judgment of the court of fi
instance. If the applicant's place of residence
establishment is in a foreign state the appeal beg
lodged within forty days of the date of the judgin
of the court of first instance.
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14.

Luxembourg

Appeals cannot be made against decisaken by
the justice of the peace under the Regulationh@set
are final.

However, requests for cassation of such decis
can be made to the Court of Cassation. A reques
cassation must be lodged within:

- two months if the appellant resides in Luxembou
- two months, plus 15 days, if the appellant resiide
another Member State of the European Union.
This time limit runs from the date when the deais
taken by the justice of the peace is served offiedt
to the person or at his home.
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15.

Hungary

In Hungary an appeal may be brought agatrest
judgment under Section 12 of the Code of C
Procedure (Articles 233 et seq.). The appeal meis
notified within fifteen days of the date of th
judgment to the (first instance) court that delacit.

vil
tb

16.

Malta

An appeal is available according to ArticleoBthe
Small Claims Tribunal Act (Chapter 380). An app
shall be entered by an application to the Cour
Appeal (Inferior Jurisdiction) and is to be filedtkin

twenty (20) days of the decision. Independently
the amount of the claim, an appeal shall lie in

following cases:

- on any matter relating to the jurisdiction of t
Tribunal;

- on any question of prescription;

pal
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the

he

- on any non-compliance with the provisions

of
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Article 7(2) of the Small Claims Tribunal Act (Ch
380)(%);

- where the tribunal has acted in a serious manner

contrary to the rules of impartiality and equity

according to law and such action has prejudiced the

rights of the appellant.
A right of appeal shall also lie in all cases where

amount in dispute, exceeds €1164.69 (with the fees

and expenses excluded).

The Court of Appeal may, if it deems an appeal

frivolous or vexatory, reject the appeal and orither
applicant to pay a penalty of between €232.94 |a

nd

€1164.69. The amount of the penalty shall be dake|an

payable to the Government as a civil debt, which

is

liquidated and certain, and may be collected by |the

Registrar.

17.

Netherlands

Article 2(2) and (3) of the Implemegtibaw for
European Small Claims Procedures:
2. Under the European small claims procedure
higher appeal can be made against the decisidmeqgf
sub-district court judge.
3. Article 80 of the Judicial Service Act shall &py
mutatis mutandis.
Article 80 of the Justice Service Act:

1. In a civil case where no higher appeal can bdema

no
t

against the judgment or decision of the sub-distric
court judge, a party can only lodge a request|for

cassation if:

a. the grounds on which the judgment or decision

was made have not been provided;

b. the judgment or, as far as legally required, |the

decision, is not made public;
c. there is a lack of competence; or
d. legal competence has been exceeded.

18.

Austria

A judgment issued at first instance by amst#ian
district court in accordance with Regulation (EQG) N

861/2007 establishing a European Small Clajms

Procedure is open to appeal. , On account of thi¢ |i
of €2 000, an appeal may be lodged solely on|t
grounds of nullity and/or incorrect appraisal o€ th

legal merits of the case. The appeal must be lodged

writing within four weeks of delivery of the

he

judgment at the district court that issued the

judgment at first instance. It must be signed by

a

lawyer. The party must also be represented By a

lawyer at the subsequent appeal proceedings.

The decision on the costs of proceedings can heif t

judgment itself is not disputed — be disputed |by
means of a procedure known as ‘cost recourse'.| The

cost recourse must be lodged within 14 days
delivery of the judgment at the court that issueel |t
judgment.

19.

Poland

[l When the conditions defined in Article 7(2) oéth
Regulation are met, the court hands down
judgment, which is subject to appeal by the panty

of

a
i

the regional court. The appeal shall be lodged with
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the court which handed down the contested judgment
(district court).
(Articles 316 8 1 and 367 § 1 and 2 of the Cod¢ of
Civil Procedure, read in conjunction with Articl&3
of the Code of Civil Procedure.)

[1 When the conditions defined in Article 7(3) oéth
Regulation are met, the court hands down a judgment
by default. The defendant may raise objections {o a
judgment by default by way of an appeal to |be
lodged with the court which handed down the
judgment by default.

In the event of an unfavourable decision, the piii
may lodge an appeal under the general rules.
(Articles 339 § 1, 342 and 344 § 1 of the Code of
Civil Procedure).

20. Portugal Appeals are admissible only in situati
provided for in Article 678(2) of the Code
Civil Procedure or where the requirements
admissiblity to the extraordinary revie
procedure laid down in Article 771 of that Ci
are met.

The courts with jurisdiction to decide on
appeal are the Appeal courtdripunais d:
Relacar). An appeal is lodged by submitting
request to the court which gawbe decisio
being appealed against.

Article 678(2) of the Code of Civil Procedu
"Decisions given in the same legislative field
on the same fundamental point of law agains
uniform case law of the Supreme Court
Justice."

Article 771 of the Code of Civil Procedure:

"A decision that has become final may be sul
to review only where

a) other final decisions have proved that
decision was the result of an offence comm
by the judge in the performance of his duties;
b) it is shown that dmumentary evidence

official court testimony or a statement given
an expert or arbiter is false and, in any of tl
cases, may have been a determining factor i
decision to be reviewed, and the matter wa:
discussed during the proceedings ihiat the
decision was given;

¢) a document is presented which the party
unaware of or which he could not have made
of in the proceedings in which the decision t(
reviewed was given and that in itself is suffic
to alter the decision in favouwf the defeate
party;

d) a confession, withdrawal or agreement
which the decision was based is invalid or ma
declared invalid,;

e) the action and execution have taken plai
default, with no participation whatsoever by
defendant, and it is slwn that no summons w
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issued or that the summons issued is null
void;

f) it is incompatible with the final decision of
international appeal body which is binding on
Portuguese State;

g) the dispute was based on an act simulate
the partiesand the court, having failed to rea
that a fraud had been perpetrated, did not us
powers conferred on it under Article 665."

21.

Romania

In accordance with Article 17 of the Retiofa an

appeal may be lodged with the court only on expiry

of a term of 15 days from natification of the

decision(Article 2821 of the Romanian Civil Code).

22.

Slovakia

Under Slovak procedural law (Section 20Dof the
Code of Civil Procedure) it will be possible to suib

an appeal, within the meaning of Article 17 of the

Regulation, to a regional coukréjsky sl

23.

Slovenia

Slovenian civil procedural law providesr fthe
possibility of appeal against judgments given nstf
instance.

In civil cases, an appeal is possible within 8 dafys

the formal service of the judgment (Articles 44313
458 of the Civil Procedure Act). The appeal may|

lodged with the court that gave the judgment at:llr

instance (i.e. the county court) (Article 342 ok
Civil Procedure Act).

In commercial cases, an appeal is possible with
days of the formal service of the judgment (Artic
458 and 480 of the Civil Procedure Act). The app
may be lodged with the court that gave the judgm
at first instance (i.e. the district court) (ArecB42 of
the Civil Procedure Act).

Decisions on these appeals are taken by the hi
courts (i.e.viSje sodige) (Articles 35 and 333 of th
Civil Procedure Act).
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24.

Finland

An appeal against a judgment given in theogean
small claims procedure may be made to the Helg
Court of Appeal, as provided for in Chapter 25w

Code of Judicial Procedure (Appeal from the Distf

Court to the Court of Appeal).

Under Section 5 of Chapter 25 of the Code
Judicial Procedure, a party who wishes to appe
decision of the District Court is required to deelan
intention to appeal, under threat of forfeiting/hes
right to be heard. A declaration of an intention
appeal must be filed, at the latest, on the sevéaih
after the day on which the decision of the Dist
Court was handed down or made available to
parties.

Under Section 11 of Chapter 25 of the Code
Judicial Procedure, when a declaration of
intention to appeal has been filed and acceptex
party concerned is provided with appeal instructi
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that are appendixed to a copy of the decision ef
District Court. The deadline for lodging the appi

30 days from the day on which the decision of the
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District Court was handed down or made availabl
the parties (Section 12 of Chapter 25 of the Cdd
Judicial Procedure). The party must deliver

appeal document to the registry of the District €qu

at the latest before the end of office hours onlakée
day for lodging the appeal. An appeal that is du
time will be ruled inadmissible.

b 10
e 0
the

(o]

25.

Sweden

A district court judgment given in accoradamdgth

Article 7(2) of the European Small Claims

Regulation may be appealed against in the cou

appeal (ovsrat). Appeals must reach the district

court within three weeks from the date on which

t of

the

judgment is received by the parties. Appeals mast b

lodged with the competent court of appeal.

A court of appeal judgment given in the European

Small Claims Procedure may be appealed again
the Supreme CourtHpgsta domstolen Appeals

st in

must reach the court of appeal within four weeks

from the date on which the judgment is passed.

26.

United Kingdom

1. England and Wales

An appeal is available in England and Wales against

a judgment given in the European Small Clai
Procedure. The Access to Justice Act 1

ms
Y99

(Destination of Appeals) Order 2000 (the 2000

Order) prescribes the destination of appeals f
courts including the county courts. Under the 2
Order, a Circuit Judge in the county court will
with an appeal against a decision made by Dis
Judge in the European Small Claim Proced
Thereafter any appeal will lie in the High Court.

The provisions contained in Part 52 of the C

rom
)[o[0]
ba

frict
ire.

Vil

Procedure Rules and its accompanying Pragtice
Direction govern the procedure for any such appeal.
CPR Rule 52.4 specifies the times limits within

which such appeal should be lodged.
2. Scotland

As in the domestic small claim procedure an appeal

will be available against a judgment given by
sheriff in the European Small Claims Procedure.
appeal will be to the Sheriff Principal and canyo
be taken on a point of law. The decision of
Sheriff Principal will be final and not subject amy
further review. Rule 23.1(1) of the Small Cla
Rules 2002 specifies the time limit for the lodgein
of an appeal in a domestic small claim (14 days)
this will also apply to the European Small Claim.
3. Northern Ireland

No appeal is available in Northern Ireland agam
judgment given in the European Small Clai

he
The

he

m

[¢)

5t
us

Procedure. Applicants may, of course, apply for a

review under Article 18 of the Regulation.
4. Gibraltar

An appeal is available in Gibraltar under the

provisions of the Supreme Court Rules 2000 wH
basically provides that such appeal shall be to

ich
the

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Kaevska 225



Additional Judge or the Chief Justice of the Sugem
Court.

The provisions contained in Part 52 of the Civil
Procedure Rulesand its accompanying Practice
Direction will further govern procedures for anyhu
appeal. The Supreme Court Rules 2000 set down the
time scale for such appeals to be lodged and,| the
Supreme Court Rules and Part 52.4 specify the fime
limits within which such an appeal should be lodged

702. According toArticle 17 (2) of Regulation 861/2007 Article 16 shall apply toya
appeal: the unsuccessful party shall bear the obste proceedings. However, the court
or tribunal shall not award costs to the succespéuty to the extent that they were
unnecessarily incurred or are disproportionatéeoctaim.

703. Recital 29 of Preamble of the Regulation statesttieacosts of the proceedings
should be determined in accordance with national ldaving regard to the objectives of
simplicity and cost-effectiveness, the court dounal should order that an unsuccessful
party be obliged to pay only the costs of the pedosgs, including for example any costs
resulting from the fact that the other party wasresented by a lawyer or another legal
professional, or any costs arising from the sereicganslation of documents, which are
proportionate to the value of the claim or whichreveecessarily incurred. As we may
observe, the concept of "proceeding costs" useithenRegulation shall be considered
equivalent to the concept of "litigation costs" dise the civil procedure of the Republic
of Latvia.

704. Indication that the unsuccessful party shall bdwr ¢osts of the proceedings
(litigation costs) complies with Section 41 and 44 CPL. However, Article 16 of
Regulation orders the Latvian courts to assess "cts which are unnecessarily
incurred or are disproportionate to the claim.” To compare: Section 41 of CPL states
that the party in whose favour a judgment is mduddl e adjudged recovery afl court
costs paid by such party, from the opposite paftyus, some differences may be
observed here. The fact whether the proceedinigafion) costs are 1) unnecessarily
incurred, or 2) disproportionate to the claim, doairt shall assess in each specific case
and in their decision provides justification thdrdéor example, the Jelgava City Court
with its supplementary decision dated by 27 Janu2®¢Z** recovered from the
defendant all proceeding costs paid by the clainfextal amount: LVL 106.89), from
which LVL 46.72 for shoe expertise; LVL 35 for tdation of documents; LVL 25.17
fuel costs in relation to submission of the claimd asubmission and receipt of other
documents. The amount of claim in this case was B¥199, but the state duty — LVL
50. Supplementary court decision fails to demotstrghether the court has assessed

54 Supplementary decision of the Jelgava City Coatéd by 27 January 2012 in the case No. C 15285811
[unpublished]. See also decision of the Jelgava Ciburt dated by 27 January 2012 in the case No. C
15285811 [unpublished].
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necessity and proportionality of the abovementiomedteeding costs (LVL 106.89) with
the claim. In cases, where proceeding costs (exstafg duty) exceed the amount of the
claim, it is important to assess criteria for costated in Article 16 of Regulation
861/2007. Thus, the autharscommend to courts of the Republic of Latvia, in heir
judgments, by which covering of proceeding (litigabn) costs are recovered from the
unsuccessful party, to indicate whether the obviousecessity and proportionality
has been assessed.

705. According to Article 24 of Regulation 861/2007 the Member States shall
cooperate to provide the general public and prafaas circles with information on the
European Small Claims Procedure, including costparticular by way of thEuropean
Judicial Network in Civil and Commercial Matters. Information on proceeding costs
provided by each Member State is available form website of the network at:
http://ec.europa.eu/civiljustice/case_to_court/casecourt_lat_Iv.htm

3.10.2.Mandatory standards for reviewing of the judgment

706. According toArticle 18 of Regulation 861/2007:
1. The defendant shall be entitled to apply foedew of the judgment given in
the European Small Claims Procedure before the tcaur tribunal with
jurisdiction of the Member State where the judgmeas given where: a) i) the
claim form or the summons to an oral hearing wesesad by a method without
proof of receipt by him personally, as provided iorArticle 14 of Regulation
(EC) No 805/2004; and ii) servieeas not effected in sufficient time to enable him
to arrange for his defence without any fault on ést; or b) the defendant was
prevented from objecting to the claim by reasorfoste majeure, or due to
extraordinary circumstances without any fault os part; provided in either case
that he acts promptly.
2. If the court or tribunal rejects the review the basis that none of the grounds
referred to in paragraph 1 apply, the judgment siha@imain in force. If the court
or tribunal decides that the review is justified me of the reasons laid down in
paragraph 1, the judgment given in the European|B@ilaims Procedure shall
be null and void". In courts of Latvia this artictd Regulation has not been yet
applied.

707. Unlike Regulation 805/2004, where the review pragedis included in the
minimum procedural standards, Article 18 of Regdalat 861/2007 contains an
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independent provision having no relation to anyimum procedural standards (like in
case of Regulation 1896/20065.

708. Who and where shall be entitled to request reviewmp of judgment in the
European Small Claim Procedure.Application for the judgment reviewing may be
submitted only by thelefendant (See Article 18 (1) of Regulation 861/2007; Settio
4852, Paragraph one of CPL). However, this approach been criticized in legal
literature, because the claimant (whose claim leas ldenied) shall also be given chance
to submit an application for the judgment reviewtry

709. The defendant shall apply with such request tocthat as soon as they become
aware of existence of reasons listed in ArticleofilRegulation.

710. The defendant shall be entitled to apply for aeevbf the judgment before the
court with jurisdiction of the Member State whehe judgment was given (See Article
18 (1) of Regulation). According to Section 48%aragraph one of the Latvian CPL re-
adjudication application shall be submitted: regegdthe review of a judgment or a
decision of a district (city) court — to the regadrcourt concerned. Since small claims
are involved, it is almost impossible for a regiboaurt to review any of these cases as
the court of the first instance.

711. Re-adjudication application in Latvia shall be sutbed to the competent court
within 45 days from the date when the circumstaméesview specified in Article 18 (1)
of Regulation 861/2007 have been established ($8eléA19 of Regulation and Section
4852, Paragraph two of CPL). However, those cases wii@cement period, namely,
10 years, has lapsed (See Section4®&ragraph three and Section 546, Paragraph one
of CPL).

712. It must be noted that Article 18 of Regulation &7 shall be strictly separated
from Article 17. Namely, Article 18 relates to rewing of a judgment, while Article 17
relates to the opportunities to appeal a judgrf&nt.

713. The application for review must state specific emstances, upon which such
review is based, and which are listed in Article(18 of Regulation 861/2007. No state
duty shall be paid for submission of the applicatior review to the competent Latvian
court. An application regarding review of adjudioatshall be adjudicated by written
procedure (See Section 486f CPL).

714. Reasons for review of judgment — lack of informatio to the defendant It
must be noted that serving simmons mentioned in the Latvian text version of
Regulation 861/2007 (Article 18 (1) (a)) shall bensidered incorrect. Text versions of
other Member States contain no such referencernonsuns. The text relates document
mentioned in Sub-item (i) of this provision — thaim form or the summons an oral

%5 Rauscher, T. (Hrsg.). Européisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Munchen : Sellier, 2010, Art. 18 EG-BagatellVO (yan.), S. 487.

**® |pid., S. 490.

%7 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 18 EG-BagatellVO (yarl.), S. 487.
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hearing— serving (English —service German — die Zustellung French — la
signification ou la notificatiop Thus, the Latvian text version of Regulation 2807
(Article 18 (1) (a)) shall be as follows: "idelivery has been delayed due to the reasons
outside the control of the defendant, preventing ttefendant from preparing for
advocacy".

715. Atrticle 18 (1) (a)(i) of Regulation 861/2007 shows that documents must be
served by any of methods specified in Article 14Rafgulation 805/2004 (i.e. without
proof of receipt). If documents are delivered by ahmethods specified in Article 13 (1)
of Regulation or Article 13 of Regulation 805/2004. documents were served by postal
service attested by an acknowledgement of recepptcedure of reviewing, based on
Article 18 (1) (a)(i) of Regulation, cannot be iated.

716. Atrticle 18 (1) (a)(ii)of Regulation 861/2007 states: "service was naotéd in
sufficient time to enable him to arrange for hisetee without any fault on his part: 1)
was not effected in sufficient time; 2) to enabi® o arrange for his defence; 3) without
any fault on his part." It must be noted that psavis of Regulation 861/2007 in relation
to servicing of documents (Article 13), no indicatiof timeliness of servicing is given.
Such timeliness request appears only in Articl®@flRegulation.

717. General clause "without any fault on the defendgmdrt” the court should assess
on a case-be-case basis. Article 18 (1) (a) of Régua provides for that the defendant
shall act immediately, to initiate the procedureenfiewing the judgment.

718. Force majeure or exceptional circumstances. Articled8 (1) (b)of Regulation
861/2007 states that the application for review rbaysubmitted also, if the defendant
was prevented from submitting the claim by reasdnfaoce majeure, or due to
extraordinary circumstances without any fault os part. The defendant, in this case,
must submit application for review without delayheTconcept of "without delay" shall
be interpreted autonomously rather than applying arpurposes or concepts specified
in the national law.

719. Atrticle 18 (1) (b)of Regulation 861/2007 covers all those cases wherault of
the defendant can be established in relation tor&ato submit answer in due time. Such
cases shall include also situations where the daf@#nhas received judgment in a
language unknown to him, without explaining hishti¢p object against such receipt of
the documents. This arises from the Recital 19reible of Regulation 861/2007A "
party mayrefuse to accept a document at the time of seniidxy returning the document
within one week if it is not written in, or accompead by a translation into, the official
language of the Member State addressed (or, i& thex several official languages in that
Member State, [..], or a language which the adeéessiderstands.”

720. Legal consequences of the application for reviewAccording toArticle 18 (2)

of Regulation 861/2007%he reviewing court (in Latvia — Regional Courshall have
two opportunities:
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720.1.  To reject the application for review (Article 18 (3) first sentence) and
the judgment of the European Small Claim Procedbedl remain in force, or

720.2.  To satisfy the application for review (Article 18 (3) second sentence)
and the judgment shall become invalid.

721. According toCPL, Section 485the Latvian court hearing applications for review
shall have the following options:

722. If the court establishes circumstances of judgmeview, itcancelsthe contested
claim in full and hands it over for review anewto the court of first instance. An
ancillary claim may be submitted regarding thisrcdlecision (Section 48%.Paragraphs
two and four of CPL).

723. In cases when the enforcement of a judgment intelrgtory of Latvia has not
been performed, Section 635, Paragraph five of ©Rlisageseversal of executionof
the judgment®® Problems will occur in case if the judgment hasrbalready enforced in
anotherMember State (not in Latvia, which made the judgtraand considers the review
application). The EU legislator would autonomously solve such siations by
providing for a special standard form in the case Dbreversal of execution of the
judgment in regulation 861/2007.

724. Meanwhile if enforcement has not been completed tyet defendant, who has
submitted an application on review to the MembeteéSoforigin is entitled to request
the court of the Member State efforcemento limit the enforcement of the judgment
(see Article 23 of the Regulation).

725. If the judgment has been wilfully enforced evendoefsubmission for forced
enforcement, the defendant may request to the obulne Member State @nforcement
to refuse the enforcement of the judgment withawinsitting to the Member State of
origin an application in review (See Article 22 (#)the Regulation).

726. If the court acknowledges that the circumstanceifpd in the application are
not to be considered as circumstances of the reviea judgment, the@pplication is
declined An ancillary claim may be submitted about thepessdive court decision
(Section 485, Paragraphs three and four of CPL). It is obvithet this possibility
mainly corresponds to the first sentence of Artik3e(2) of Regulation 861/2007.

727. From Article 18 (2) of Regulation 861/2007 and 8et#85°, Paragraphs two,
three and four of CPLt is not clear:

727.1.  at what point the decision of a Latvian court imexiew case comes into
force? According to Section 442, Paragraph one of CPLcase the defendant
resides in Latvia, the decision comes into forderahe 10-day term for appeal
has passed. Meanwhile if the defendant residesathar EU Member State, the
decision comes into force after the 15-day term dppeal has passed. (see

58 The reversal of execution of the adopted judgroétite European Small Claim Procedure is decided by
the court, which after the cancellation of this gotent reviews the matter anew (see: Section 635,
Paragraph five of CPL).
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Section 442, Paragraph® df CPL). If the court hasatisfied the application of
the defendant and has cancelled the judgment, miicydar problems arise.
However, if the regional court hadeclined the application of the defendant
(Section 485, Paragraph three of CPL), according to the fiesitsnce of Article
18 (2) of the Regulation, the judgment remainsoirté. \WWhat happens with the
enforcement of a decision made by a regional dausthich the defendant is not
yet able to submit an ancillary claim (Section 48Baragraph four of CPL), and
does the submission of an ancillary claim suspé&edenforcement? As stated
before, a decision made by a regional court slalcome into force at once and
it is not enforceable immediately as well. Therefdhe judgment that has
remained in force will also not be subject to immg&sel enforcement as provided
for by Article 15 (1) of the Regulation.

727.2.  does the court send its decision not only to tHerdkant, but also to the
claimant?According to Section 231, Paragraph two of CPLgaiglon shall be
sent only to a person to whom it relates. ObviotBig refers to the defendant
and the claimant.

727.3. from what moment court decision in a review matieecomes
enforceable”From the moment the term for the submission oframllary claim
defined in Section 442 of CPL has ended.

3.11. Enforcement procedure

728. Applicable procedural law. According toArticle 21 (1) of Regulation 861/2007:
1. Without prejudice to the provisions of this Clesip the enforcement
procedures shall be governed by the law of the MerShate of enforcement. Any
judgment given in the European Small Claims Prooedhall be enforced under
the same conditions as a judgment given in the Me@tate of enforcement

729. The national law of the Member State of enforcensdrall be applicable to the
enforcement procedure, except for the reservawasided for in the Regulation. For
instance, if a judgment adopted in another Memlb@ieSs submitted for enforcement in
Latvia, the enforcement thereof in Latvia shalletgkace in accordance with the norms of
the Latvian CPL Iéx loci executionis thus, applying those forced enforcement means
that have been defined in Part E of the Latvian (Rtgulation 861/2007 determines:
729.1. What documents must be submitted to competent dom@&orcement
authorities of the Member State of enforcementi¢fat2l (2));
729.2.  That the collector does not require an authorisgatesentative or postal
address in the Member State of enforcement (Ar@dl€3));
Cautio judicatum solvprohibition (Article 21 (4)); and
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729.3. Basis and types of stay or limitation of enforcetr(@umticle 23).
730. Documents subject for submission (Article 21 (2))ln accordance with Article
21 (2) of Regulation 861/2007, the collector sukmithe following documents to
competent enforcement authorities of the MembeeSthenforcement:
730.1. A copy of the judgment that conforms to requirersefity which
authenticity may be established (Article 20 (1);(aphd
730.2. A copy of certificate referred to in Article 20 (8j the Regulation and, in
case of necessity, the translation thereof in fifiei@ language of the Member
State of enforcement or — if there are severatifilanguages in the respective
Member State (for instance, Belgium Luxembourg)n-the official language of
legal procedure, or in one of the official languagé legal procedure used in the
territory in which the enforcement of the judgmerdy be reached in accordance
with the regulatory enactments of the respectivanider State, or in another
language, which has been specified by the Membate Sif enforcement as
acceptable. Each Member State may specify the iaffianguage of EU
authorities or languages that is not the languddbeorespective Member State,
but is acceptable for it for the European Smallil@l&rocedure. Content of
Form D is translated by a person, who has beenfiggiador this purpose in one
of the Member States (see Article 21 (1) (b)). Kwtance, translation of a
certificate issued in Austria in German into Latvinay be certified by an
authorised translator in Austria. The person dastsnecessarily have to be a
translator, who provides translation services itviaa
731. Submission of a copy of the judgment is not peribbies— it must be a true copy
of the judgmerit® or the original. It should be understandable frime submitted
documents whether they are authentic to avoid cabes one and the same certificate
against a debtor is enforced several tiffiés.
732. Furthermore it is important to observe that thelemdbr must submit to the
enforcement agent both the original copy of thegjudnt and the certificate. In the field
of courts a crucial problem is pointed out thapractice might occur in respect of true
copies of documents, thus, the true copy must spored to requirements that have been
set for the true copies of documents in the Men8tate of origir®* For instance, if a
Latvian bailiff receives a judgment adopted in B&o the true copy thereof must
conform with the requirements set forth in the avEstonia. Of course, in separate case
Latvian bailiffs will face a difficulty to check.it

459 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelvV@abst S.), S. 163.

%0 Rauscher, T. Der Europaische Vollstreckungstitel dnbestrittene Forderungen. Miinchen : Sellier,
2004, S. 67, 68.

**11bid., S. 68.
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733. The list of documents subject to submission pravide Article 21 (2) of
Regulation 861/2007 is explicit, therefore Latvidailiffs must not demand from
collectors additional documents to initiated théoezement process in Latvf&?

734. Translation of aertificate (but not that of a judgment!) in the state languaf
the Member State shall be submitted in case ofgséige It might seem this is not a
mandatory requirements, but it is not so, becabseMember States have clearly (in
accordance with Article 25 (1) (d) of the Regulajigpecified the acceptable languages.
Therefore both of these legal norms must be ing¢eor systematicall§f® Situations, in
which EEO certification has been issued in a lagguavhich the Member State of
enforcement has not specified as acceptable, neushtderstood with the notion "in case
of necessity". For instance, if a certificate issue Austria in German must be submitted
for enforcement in Luxembourg, no translation tbéiie required (because Luxembourg
has specified German as an acceptable languageywevdr, if a certificate issued in
Austria in German is submitted for enforcement mt\via, the translation thereof in
Latvian is obligatory, because Latvia has specif@dy Latvian as an acceptable
language. The same situation will be observed ialddathuania. In the case of Estonia
the situation is slightly different, because botmgksh and Estonian are acceptable in
Estonia. Therefore, for instance, a certificateugsk in Scotland in English may be
submitted for enforcement in Estonia without tratish into Estoniai®

735. In accordance with Article 25 (1) (d) of Regulati861/2007, Member States
must notify those languages to the European Conmnighat are acceptable in each
Member State in accordance with Article 21 (2) @tatements of all Member States are
available in the European Judicial Atlas in Civiatéers:
http://ec.europa.eu/justice_home/judicialatlastitihl/rc_eeo_communications_Iv.htm

736. Member States of Regulation 861/2007 have spectfiedfollowing acceptable
languages:

Table of the specified languages:

No. EU Member State Specified languages
1. Belgium Flemish, French
2. Bulgaria Bulgarian
3. Czech Republic Czech, English, Slovak
4. Germany German; areas resided by Sorbians — also Sorbian
5. Estonia Estonian or English
6. Greece Greek

462 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 21 EG-BagatellVO (yar.), S. 495.

63 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 21 EG-BagatellVO (yar.), S. 496.

464 | ietuvas un Igaunijas pamjumus skat.

http://ec.europa.eu/justice_home/judicialatlasfitihl/rc_eeo _communications_Iv.htm
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7. Spain Spanish

8. France French, English, German, Italian or Spanish
9. Ireland Irish or English

10. Italy Italian

11. Cyprus Greek, English

12. Latvia Latvian

13. Lithuania Lithuanian

14. Luxembourg German, French

15. Hungary Hungarian

16. Malta Maltese, English

17. Netherlands Dutch

18. Austria German; languages ethnic groups

19. Poland Polish

20. Portugal Portuguese

21. Rumania Romanian

22. Slovakia Slovak

23. Slovenia Slovenian; minority regions — Italian, Hungarian
24. Finland Finnish, Swedish or English

25. Sweden Swedish and English

26. United Kingdom English

737. Translation of aertificate is required obligatory if even only a few wordstlne
certificate are in a language that has not beenifsgk as acceptable by the Member
State of enforcemeft®

738. Article 21 (2) and (4) of Regulation 861/2007 applito the prohibition of
collector discrimination. The fact that a collecisithe citizen of another state must not
serve as a basis for requesting from lgi@utio judicatum solvin the Member State of
enforcement, appointment of a representative anmistal address in the Member State
of enforcement.

3.12. Refusal of enforcement

739. According toArticle 22 of Regulation 861/2007:
1. Enforcement shall, upon application by the peragainst whom enforcement
is sought, be refused by the court or tribunal withsdiction in the Member
State of enforcement if the judgment given in theogean Small Claims
Procedure is irreconcilable with an earlier judgntemiven in any Member State
or in a third country, provided that:

465 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 164.
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the earlier judgment involved the same cause ebacnd was between the same
parties;

the earlier judgment was given in the Member Stétenforcement or fulfils the
conditions necessary for its recognition in the \demState of enforcement; and
the irreconcilability was not and could not haveeheaised as an objection in the
court or tribunal proceedings in the Member Stateere the judgment in the
European Small Claims Procedure was given.

2. Under no circumstances may a judgment givemenEuropean Small Claims
Procedure be reviewed as to its substance in thalbée State of enforcement.

740. Application of the debtor. For the Latvian court to decide on refusal of
enforcement in Latvia of judgment in the Europeana® Claim Procedure given in
another Member State, application of the debtoll blearequired. The Latvian court shall
not be entitled to do it on its own initiativex officig; See Article 22 (1) of Regulation
and Section 643, Paragraph three of CPL. The debtor's applicasiosll be executed
according to Section 64%bf CPL.

741. No state duty shall be paid for submission of thpliaation. State duty specified
in Section 34, Paragraph seven of CPL in amount\df 20 shall be paid only for
applications in relation to recognition and enfoneat of judgments by foreign courts
rather than the application in relation to refusiaénhancement of judgment (given to the
European Small Claim Procedures). However, if thmvamentioned application
contains request to recognize and enforce in Latjizdgment given by a foreign court
(given in the European Small Claim Procedures),stia¢e duty in amount of LVL 20
shall be paid.

742. The debtor shall submit the application to the cetapt court of Latvia, which
according to Section 644 Paragraph three of CPL shall be district (citgyirt, in whose
territory the judgment of the foreign court in aadhelaim procedure shall be enforced.
743. The application shall be adjudicated in a coutingjt previously notifying the
participants in the matter thereon. An ancillaryngtaint may be submitted in respect of
a court decision (Section 644Paragraphs five and six of CPL). Irrespectivevbéther

it is decision by which the application is satidfier refused, the decision must be
justified.

744. Reasons for refusal of enforcemenReason for refusal of enforcement is stated
in Section 22 (1) of Regulation 861/2007 and itirreconcilability of judgments.
Irreconcilability of judgments shall be considered one of the classical obstddes
recognition of foreign court judgmefit§and it aimsfirst, to safeguard interconnection
of court judgments andgecond to protect legal procedure of enhancement, ptiotpd
from foreign court judgments, which might degradeabdity of the domestic legal
procedure, allowing operation of two court judgnseatntradictory from the aspect of

4%¢ Kropholler, J. Internationales Privatrecht. 5.Adflibingen: Mohr Siebeck Verlag, 2004, S. 651.
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legal consequences or even contrary to the codgments (for example, one judgment
requests payment of the amount specified in thérach) while the other one recognizes
this contract invalid). In other words, verificatiof irreconcilability ofjudgments shall
be considered protective filter of the state lexystem®*®’

745. Section 22 (1) of Regulation appliésst judgement principle, according to
which the judgment shall be recognized and/or eefdr which was given fir§t®
Regulation 861/2007 establish no provision thaffils¢ judgment must have entered into
force. Date of acceptance thereof shall matter.

746. The next criterion shall be as follows: both judgrseshall be giveimn relation

to the same cause of actiofEnglish —same cause of actipiGerman —identischer
StreitgegenstandFrench —la méme causdtalian una causa avente lo stesso oggetto
Spanish —el mismo objetoPolish —tego samego roszczepiand between the same
parties. In the Latvian text version, the same conceflteisg translated differently for
third time already (comparing to Regulation 8052@Md 1896/2006), namely, this time
the concept of "the same cause of action" (Reguia®05/2004 — "tas pats piasna
pamats"; Regulation 1896/2006 — "tas paisibas iemesls”). Thus, all the three
abovementioned concepts shall be considered "the sause and subject of action".
747. The concept of "between the same parties" and séame cause and subject of
action" shall be the same as in Article 34 (3) &4y of Brussels | Regulation, i.e.
autonomous interpretation of concepts provided bi\Cin its former judicature shall be
used here.

748. Irreconcilable judgment®rm the geographical aspectmay be accepted:

748.1. In the Member State of enhancement in another EU Mmber State
(including Denmark), for example, court judgmentsLatvia and Ireland. If
debtor's application is submitted to the Latviamurtan relation to refusal of
enforcement of the Irish court judgment in the drakim procedures, then, in
case the former judgment of the Latvian court iedoncilable with this
judgment of the Irish court, enforcement of thesHricourt judgment shall be
refused.

748.2. In two other EU Member States (for example, decisions of courts in
Ireland and Germany). If a debtor's applicatiosubmitted to the Latvian court
in relation to refusal of enforcement of the lIrisburt judgment in the small
claim procedures, then, in case the former judgnuénthe German court is
irreconcilable with this judgment of the Irish cuenforcement of the Irish court
judgment in Latvia shall be refused.

748.3. In another EU Member State and third country (for example, decisions
of courts in Ireland and Russia). If a debtor'sliappon is submitted to the

5" Rudevska, B. Tiesu réthumu un tiesveibu nesavienojarba Civilprocesa likuma 637.panta izpratn
(). Likums un Tiedas 2006, Vol. 8, No. 6 (82), p.165.
“%® Rudevska, B. Tiesu nahumu un tiesveithu nesavienojarha Civilprocesa likuma 637.panta izpratn
(D). Likums un Tieas 2006, Vol. 8, No. 6 (82), p. 164.
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Latvian court in relation to refusal of enforcemehthe Irish court judgment in
the small claim procedures, then, in case the fojum@égment of the Russian
court (which complies with provisions to be recagd in Latvia) is
irreconcilable with this judgment of the Irish cuenforcement of the Irish court
judgment in Latvia shall be refused.
749. The requirement of irreconcilability of judgments supplemented by another
precondition specified in Article 22 (1) (c) of Regtion 861/2007,namely, the
irreconcilability was not and could not have beenaised as an objection in the court
proceedings in the Member State where the judgmeimn the European Small Claims
Procedure was given Thus, it must be concluded again that generatesysof
Regulation 861/2007 makes the participant to bvaah the Member State of origin ot
judgement and not to postpone their defence taatithe enforcement Member State.
Thus, Article 22 (1) (c) of Regulation refers t@sen of irreconcilability of judgments as
an extraordinary exception to refuse the enforcémemust be noted that provision (c),
however, provides for a fault on the debtor's ffrt.
750. When applying Article 22 (1) of Regulation subjedtthe debtor's application
shall be request to refuse enforcement of a judgeimea foreign court in Latvia in the
small claim procedures. Thus, the application shwedl appendixed not only with
certificate specified in Article 20 (2) of Regulati but also with the judgment of the
foreign court (See Section 644.Paragraph two, Clause 1 of CPL) aadpriori
irreconcilable judgement, since they will be assddsy the Latvian court, deciding on
irreconcilability of judgments as a reason for safuof enforcement.
751. When deciding on refusal of enforcement of a faredgurt's judgment in the
small claim procedures in Latvia, the court may retiew in its merits neither the
judgment of the foreign court nor the certificate the international civil procedure
referred also to agvision au fontf° restriction).

3.13. Stay or limitation of enforcement

752. According toArticle 23 of Regulation 861/2007:
Where a party has challenged a judgment given enEbropean Small Claims
Procedure or where such a challenge is still pdssibr where a party has made
an application for review within the meaning of idle¢ 18, the court or tribunal
with jurisdiction or the competent authority in tMember State of enforcement
may, upon application by the party against whonoe@&ment is sought:
limit the enforcement proceedings to protective sneess;

69 Rauscher, T. (Hrsg.). Européisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 22 EG-BagatellVO (yarl.), S. 497.
470 |_atin — reviewing in its merits.
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make enforcement conditional on the provision othsgecurity as it shall
determine; or
under exceptional circumstances, stay the enforoepreceedings.
753. Section 644, Paragraph one of CPL states that a district J(@turt in the
territory of which the relevant adjudication of tfegeign court on the basis of Article 23
of Regulation No 805/2004, is to be executed, endisis of the receipt of an application
from the debtor is entitled to:
753.1.  replace the execution of the adjudication with theasures for ensuring
the execution of such adjudication provided fogattion 138 of this Law;
753.2. amend the way or procedures for the executionethudication;
753.3.  suspend the execution of the adjudication.
754. When submitting application provided for in Sectiéff of CPL, the debtor is
not required to pay state duty.
755. The applications shall be adjudicated in a Latv@ourt sitting, previously
notifying the participants in the matter regarditigs. The non-attendance of such
persons shall not be an obstacle for adjudicatibrthe application (Section 644.
Paragraph three of CPL). An ancillary complaint niay submitted in respect of a
decision by the court (Section 6344Paragraph four of CPL).
756. Provisions of Article 23 of Regulation 861/2007 general comply with the
objective stated in Recitl 8 of Preamble of Redafat861/2007 — "This Regulation
should also make it simpler to obtain the recognitand enforcement of a judgment
given in the European Small Claims Procedure irttroMember State." Furthermore,
Article 15 (1) of Regulation 861/2007 states thdthe judgment shall be enforceable
notwithstanding any possible appeal. The provisiba security shall not be required.”
Thus, Article 23 aims to safeguard the defendamnhfsituations, in which the judgment
has already been appealed in original Member $Statiene limit for such appeal has not
been lapsed yet, however, the court of the Memkete $f origin has failed to cease or
limit enforcement of the judgment.
757. It shall be noted that, unlike Regulations 805/268d 1896/2006, Article 23 of
Regulation 861/2007 shall be applicable not onlgitnations where Latvia submit for
execution judgments given in other Member Statesh® European Small Claim
Procedures, but also those given in Latvia in tbeopean Small Claim Procedures (See
Article 15 (2) of Regulation).
758. Reasons for stay or limitation. Reasons for stay or limitation of foreign
judgment on the small claim proceduaee established in Article 23 of Regulation
861/2007, and those are as follows:
758.1. Where a party has challenged a judgment given éenBbropean Small
Claims Procedure, or
758.2.  where such a challenge is still possible, or
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758.3.  where a party has made an application for reviethiwithe meaning of
Article 18.

759. Court of the enforcement Member State (or competetitority) in this case must
assess perspectives of outcome of the appeal iMémber State of origin, as well as
damage caused to the defendant's interests byeigible turn, if no enforcement
postponing or limiting measures are taken in therlder Stated’*

760. If any of the parties have contested or still cantest judgment given in the
European Small Claim Procedurdfie concept of "if a party have contested or stk
contest" shall be considered reference to any jaigappeal procedurein the Member
State of origin of the judgment. Appeal may beadyesubmitted, or the time limit for its
submission is not lapsed yet (parties may stillespphe judgment). See also Article 17
of Regulation "Appeal".

761. If the defendant has applied for a review of thdgment according to Articlé8

of Requlation Further justification for the Latvian court to deeion stay or limitation of
a judgment is the case when the defendant in thte $f Origin of the judgment has
applied for a review of the judgment (See Articl8 &f Regulation). For detailed
information on Article 18 of Regulation 861/200&sgection "Mandatory standards for
review of a judgment” of this Researdt®6 § and further).

762. In all cases the Latvian court as a enforcement ManState court to be able to
decide on the stay or limitation of a judgmenthe European Small Claim Procedures,
the following shall be required:

762.1.  Application of a participant of the case (Articlg@ @ Regulation 861/2007
and Section 64%.of CPL; content of the application and documermtsbe
appendixed thereto are established by Sectior! 64&PL);

762.2. Participant of the matter shall have submitted ppeal regarding the
judgment in the Member State of origin thereof lee term of such appeal has
not yet ended. Section 644Paragraph two, Clause 3 of the Latvian CPL states
that other documents upon which the applicant'diggin is based shall be
attached to such application (regarding the stayhef European Enforcement
Order, division into terms, type of enforcemenporcedure amendment, refusal
of enforcement). In this case a document based luat v is visible that the
participant of the matter has contested the redetogjudgment in the Member
State of origin or the term of the appeal has ebteynded shall be attached to the
application;or

762.3. Defendant shall have submitted in the Member Sthteigin a request in
accordance with Article 18 of the Regulation toiegwthe judgment adopted in
the European Small Claims Procedure (see Sectihefghe Latvian CPL).

471 péroz, H. Le réglement CE n° 805/2004 du 21 &@@4 portant création d’un titre exécutiore europée
pour les créances incontestées. Journal du dterniational. 2005, n° 3 (juillet-aolt-septembre)o p3.
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763. Types for stay or limitation. Types of stay or limitation of the enforcement of a
judgment defined in Article 23 of Regulation 8613Z0n Latvia are as follows (Section
64472, Paragraph one of the Latvian CPL):

763.1.  replacement of the enforcement of a judgment widasares provided for

in Section 138 of CPL to secure the enforcemethi®tespective judgment;

763.2.  alteration of the type or procedure of the enforeetof a judgment;

763.3.  suspension of the enforcement of a judgment.
764. It should be noted that the type mentioned in Aet3 (2) (b) of the Regulation
"make enforcement conditional on the provisionudrssecurity as it shall determine” is
not provided for in the Latvian CPL. A guaranteemsant here (English —security
German —Sicherheit French —sdretd, requested by the court from the claimant (not
the defendant) in case if later on the judgment el revoked in the Member State of
origin.*? At the same time forced enforcement in the Mem®&te of enforcement
continues.
765. Replacement of the enforcement of a judgment viéhmeasures provided for in
Section 138 of CPL to secure the enforcement afjtldgmentLatvian court is entitled
to replace the enforcement of a judgment delivaagd result of the European Small
Claims Procedure with any of the enforcement sgcuneans provided for in Section
138 of the Latvian CPL. The court decision mustcg#gewhich particular type of
enforcement security is applied. It should be nalted in this case forced enforcement is
being stayed (Section 559, Paragraph two of CPUu),it respect of the defendant's
property — the court applies any of the securityange of the enforcement of the
judgment (for instance, pledge of moveable propeetfpnging to the defendant).
766. Alterations in the type or procedure of the enfoneat of a judgmentatvian
court may change its decision in respect of the typprocedure of the enforcement of a
judgment. Contrary to Section 206 of CPl. Section 644.allows the court to decide
upon the referred to issue only after an applicatb the defendant (not the claimant).
However, Article 23 of the Regulation states thatagplication regarding the stay or
limitation of enforcement may be submitted by ahyhe parties. As it may be observed,
the scope of Article 23 of the Regulation is braatian that of Section 644of CPL.
Therefore Article 23 of the Regulation should beplmable (see also Section 5,
Paragraph three of CPL).
767. Contrary to Section 206 of CPL, in the case ofdpelication of Section 64%.
Latvian court must assess not the financial coowlitor other circumstances of the
claimant, but perspectives of the outcome of thgeapin the Member State of origin, as
well as the possible irreversible damage to therasts of the defendant of further reverse

472 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 23 EG-BagatellVO (yarl.), S. 500.

473 Section 206, Paragraph one of CPL states thatdhg may decide upon the alteration of the typeé an
procedure of the enforcement of the judgment orb#sés of an application ofgarticipant in the matter.
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of a judgment, if no stay or limitation measuresnforcement would not be performed
in the Member State of enforcement.

768. Contrary to Section 206 of CPL, in the case ofdpglication of Section 64%.
district (city) court, within the scope of power wfich the respective judgment is
enforceable in European Small Claims procedurepiispetent to decide upon the type of
enforcement or altering the procedure, not thetatelivering the judgment or competent
authority. In accordance with Article 15 (2) of Réagion 861/2007, Article 23 of the
Regulation is applied also if the judgment is eoéal in the Member State where it has
been adopted. The latter means that a judgmentedetl by a Latvian court in the
European Small Claims Procedure may be enforcdadiivia. Therefore from the point
of view of procedural economy it would be wrongtthay of the parties solved the stay
or limitation issues provided for in Article 23 thfe Regulation not at the Latvian court,
which delivered the referred to judgment, but aviaat court according to the location of
the enforcement of the judgment. In accordance Witltle 25 (1) (e) of the Regulation,
Latvia has informed the European Commission th&tArticle 23 of the Regulation is
applied in relation to Article 15 (2) of the Regida, thus, if the judgment is enforced in
the Member State where it has been adopted, aogptdi procedural norms of Latvia
(Section 206, Paragraph one of the Civil Procedlam), competence to apply Article 23
of the Regulation belongs to the court (generaisgliction court) that delivered the
judgment according to the procedures prescribéderRegulation’*

769. In Section 644, Paragraph one of CPL in respect of Article 23Refgulation
861/2007 the legislator would have to broaden tkgall regulation also towards
judgments adopted in Latvia in European Small CéafPnocedures. Therefore the first
sentence of Section 644 Paragraph one of CPL should read approximatefylsvs:

No. Current version of the first sentence of Amendments offered for the first sentence of Sectip
Section 644, Paragraph one 6442, Paragraph one
1. "(1) A district (city) court in the territory of "(1) A district (city) in the territory fof whichhe relevant|

which the relevant adjudication of the foreigradjudication of the foreign court is to be executedthe
court on the basis of [..] European Parliamefiiasis of an application of the debtéin the case of
and Council Regulation No 861/2007, ArticleRegulation 861/2007 — any of the partigson the basis o
23 [..]is to be executed [..] is entitled to:" [..] European Parliament and Council Regulation [No
861/2007, Article 23 [..] is entitled to: [,,].

(1Y If the certificate provided for in Article 20 (2) of
Regulation No 861/2007 has been issued by a commete
Latvian court, competent court specified in Paragrah
one of the respective Section shall be a court, vahi has
issued the referred to certificate."”

770. Contrary to Section 206 of CPL, in the case ofdbelication of Section 64%.

the bailiff does not have the right to addressdbert with an application regarding the
alteration of the type or procedure of the enforeetrof a foreign court judgment in
European Small Claims Procedure (as well as stajvision of enforcement per terms)

474 Seehttp://ec.europa.euljustice _home/judicialatlastiwihl/sc_courtsauthorit Iv_Iv.htm
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if there are circumstances that encumber the esmfioeat of the judgment or makes it
impossible. A different situation would be if a iz&n court had adopted the judgment in
the European Small Claims Procedure (see ArticlaritbArticle 23 of the Regulation).
771. Stay of the enforcement of a judgmeBection 644, Paragraph one, Clause 3 of
CPL must be taken into account together with Agt2B of Regulation 861/2007, which
means that stay of a judgment adopted in the Earog@mall Claims Procedure is
permissible only in extraordinary circumstances{cary to the replacement or alteration
of enforcement).

772. The notion "extraordinary circumstances” means atitus in which the
enforcement of a judgment would violatadre public of the Member State of
enforcement’® Thus, Latvian court must make sure whether theeapim the Member
State of origin is substantiated with any of viaas of the right to fair trial referred to in
Article 6 (1) of CPHRFF. It must be taken into aaobthat enforcement cannot be
suspended on the basis of the exceptioordfe publid Suspension of enforcement may
be substantiated only with extraordinary circumeésnthat include situations, whieh
priori and quite obviously suggest a violation of the trighfair trial in the Member State
of origin.

773. Within the meaning of Regulation 861/2007 the notidextraordinary
circumstances" means also situations in which #ferdlant has already paid the fine
levied in the judgment.

774. If Latvian court has adopted a decision regardimg $tay of enforcement, the
bailiff shall suspend the records of the enforcentdra judgment until the time period
specified in the court judgment or until the catatedn of this decision (see Section 560,
Paragraph one, Clause 6 and Section 562, ParagreplClause 3 of the Latvian CPL).
At the time when enforcement records are suspenbedjailiff does not perform forced
enforcement activities (Section 562, Paragraphdir@PL).

775. Drawbacks in CPL norms Successful operation of Article 23 of Regulation
861/2007 in Latvia may be encumbered because amibraent the Latvian CPL is
incomplete in the aspects mentioned below.

776. Section 644.of CPL does not provide for whether a decision mhgelistrict
(city) court that has been adopted in relation tticke 23 of Regulation 861/2007 is
enforceable immediately or whether the submissioanoancillary claim regarding such
decision suspends or does not suspend the enfanterhéhe decision. At the moment
the only option is to apply Section 644f CPL (what regards Latvian court decisions
adopted in matters regarding the recognition anefafiorcement of a foreign court
judgment) and Section 206 of CPL based on analdlys, district (city) court decision
adopted in relation to Article 23 of the Regulati@ee Section 64%.Paragraph one of

4’ Rauscher, T. Der Europaische Vollstreckungstitel dnbestrittene Forderungen. Miinchen : Sellier,
2004, S.14; Rauscher, T. (Hrsg.). Européischesl|pogess- und Kollisionsrecht EuZPR / EulPR
Kommentar. Minchen : Sellier, 2010, Art. 23 EG-¥tilitelVO (Pabst S.), Art. 23 EG-BagatellVO

(varga 1.)S. 181, 500.
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CPL) should be subject to immediate enforcemertingssion of an ancillary claim does
not suspend the enforcement of the decision (adopteelation to Article 23 of the
Regulation). Section 64%f CPL in the respective matter should be improved.

777. There arise certain doubts about the efficienchefoption "alteration of the type
or procedure of the enforcement of a judgment'iidet! in Section 64%4.Paragraph one,
Clause 2 of CPL. This occurs due to the reasonithtte application of Section 644.
Paragraph one of CPL the court must assess noffinhacial condition or other
circumstances of the debtor (as it is providedifoiSection 206 of CPL), but bases
provided for in Article 23 of Regulation 861/20Gd they are either submission of an
appeal in the Member State of origin or expiry loé term for the submission of such
appeal, or initiation of the review procedure ir tiember State of origin. In such cases
alteration of the type or procedure of enforcemeititnot protect the defendant fromn
priori unfair enforcement of a judgment. Furthermorejcdat23 of the Regulation does
not provided for such type of stay or limitationesfforcement.

778. In Section 644, Paragraph one of CPL in respect to Article 23Refjulation
861/2007 the legislator must broaden the legalladigu also towards judgments adopted
in Latvia in the European Small Claims ProceduiBiserefore the first sentence of
Section 644, Paragraph one of CPL should be amended accomlitng aforementioned
example

779. Competent courts (authorities) of the Member Statesccording to Section
23'"® of Regulation 861/2007

No. Member State Competent court / authority

1. Belgium The court bailiffs are the authorities in Belgium which have competeto
enforce a judgment given by the court in the conte#xthe European Sma
Claims Procedure.

The authority with competence to apply Article Z3he Regulation establishing
a European Small Claims Procedurdirist and foremosthe attachmenjudge
("juge des saisies (exécutidhand " beslagrechter (tenhuitvoerlegging) of
the place where the attachment is carried outPursuant to Article 1395 of the
Belgian Judicial Code, the judge of attachmentsdaaspetence in respect of all
actions for precautionary attachment and the meain®nforcement. The
territorial jurisdiction is defined in Article 63&f the Belgian Judicial Code.
The Court of First Instance, which has territorial jurisdiction under the Bielg
Judicial Code, also has competence in this respeitt 5 of Article 569 of thg
Belgian Judicial Code stipulates that the CourFio$t Instance is competent fo
hear disputes regarding the enforcement of judgsant rulings. And it also
has full jurisdiction pursuant to Article 566 oftiBelgian Judicial Code.

2. Bulgaria Court balliffs (public and private) are competenr fenforcement. For th
purposes of applying Article 23 of Regulation (EQp 861/2007 of the
European Parliament and of the Council of 11 JW9Q72(EO) establishing 3
European Small Claims Procedure, competence stwtliwith the court befor
which the case is pending or, where a decisioncoase into force, with the
court of first instance (Article 624(4) of the CooeCivil Procedure).

(1%

11

4’ The table includes information available in the répean Judicial Atlas in Civil Matters:
http://ec.europa.eu/justice _home/judicialatlas@titihl/sc courtsauthorit_Iv_Iv.htm
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3. Czech Republic

1. The competent authorities for enforcement in @eech Republic are th
district courts and court executors. The entitladymay:

(a) lodge a petition for judicial enforcement otlecision with the court whic
has territorial jurisdiction;

(b) lodge a petition for an order of distraint withe court which has territoriz
jurisdiction, or

(c) lodge a petition for an order of distraint withy court executor.

When determining which district court has terriébijurisdiction, the provisions

of Sections 84 - 86 of the Code of Civil Procedwilt be used in cases fallin
under paragraph (a), whereas in cases falling upal@graph (b) the provisior
of Section 45 of the Court Bailiffs and Enforceméat No 120/2001, as lag
amended, ("Enforcement Code") will apply.

The judicial enforcement of decisions is governgdhe provisions of the Cod
of Civil Procedure, whereas in the case of couififtsathe Enforcement Codg
also applies.

More detailed information on enforcement in the &@zdRepublic has bee
published on thevebsite of the European Judicial Network

2. The Czech Republic has designated the distoctrts as the compete
authorities for the purposes of the applicationAaficle 23. Their territorial
jurisdiction is governed by Sections 84 - 86 of @ede of Civil Procedure in th
case of judicial enforcement (see paragraph (ayegband by Section 45 of th
Enforcement Code in the case of enforcement otesid® by a court bailiff (seg
paragraphs (b) and(c) above).

(9]

0

|

-0 Q Y

[¢)

%

4. Germany

The enforcing court is also the court with compegefor the main proceedings

5. Estonia

Rulings given in European Small Claims ProceduneSstonia are enforced b
independent bailiffs. An application for enforcemeproceedings to b

commenced is to be submitted to the bailiff of dedtor's place of residence pr
t

domicile or at the location of the assets. A lisbailiffs’ offices is available a
http://www.just.ee/4263.

If an appeal is lodged against a ruling given irEaropean Small Claim
Procedure, the measures laid down in Article 2thefRegulation are applied &
the district court with which the appeal is lodgéd court judgment is given i
default and a petition is lodged under Section dfithe Code of Civil Procedur
to set aside the judgment, the application for messsto be applied is to b
submitted to the court ruling on the petition.

If an appeal has not yet been lodged, the meaticedown in Article 23 of the
Regulation are applied by the court which delivettesl ruling on the case. Th
court competent to apply the measure laid down miclk 23(c) of the
Regulation is the county court in whose jurisdictenforcement proceedings 3
being conducted or would have to be conducted.

In the cases laid down in Section 46 of the Cod&mfborcement Procedure,
decision to stay the enforcement proceedings mayaken by the bailiff
conducting the enforcement proceedings, as wdlldbe court.

® D oS w

a

6. Greece

The competent authority for enforcement is theiffaihandated by the part
seeking enforcement. The competent authorities tiier implementation o
Article 23 of the Regulation are the Justices efBeace.

~

f

7. Spain

The courts of first instance have competence fdioreament and for thg
application of Article 23.

\1%4

8. France

The competent authorities with respect to enforeeraee the bailiffs and, in th
case of attachment of remuneration authorised Hiistict judge, the chie
clerks of the district courts.
For the purposes of the application of Article 23,
e in the case of a judgment by default, the courtribunal with which
the appeal is lodged can, before examining thetsnagain, withdraw

D

f

its judgment in so far as it ordered provisiondloecement, which ha

O
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the effect of staying enforcement;

e in all cases, the judge in chambers in an emergandythe enforcing
judge after service of a court order or distrainimger can order a stg
of enforcement by granting a period of grace todébtor (Article 510
of the Code of Civil Procedure).

<

Ireland

An application for enforcement should be made te tielevant County
Registrar/Sheriff through the associated Circuiti€o

The relevant District Court is competent to dealhwapplications for refusa
stay or limitation of enforcement.

10.

Italy

Ordinary civil courts have jurisdiction for enforoent. Ordinary civil courts
have jurisdiction for the stay or limitation of enfement under Article 23.

11.

Cyprus

The competent authorities for enforcing decisiams applying Article 23 a
the courts, which supervise the enforcement of tthetisions in accordan
with the law.

12.

Latvia

In Latvia, sworn court bailiffs are competent tofane judgments. In
accordance with Latvia's procedural legislationti@e 644. (1)), competenc
for applying Article 23 of the Regulation, whergwing made abroad is bein
enforced, lies with the district or city court (cbwf general jurisdiction) i
whose operational territory the relevant foreigartalecision is to be enforce
If Article 23 of the Regulation is enforced in camtion with Article 15(2), i.e
if the decision is enforced in the Member State/irich it was taken, pursuant
Latvia's procedural legislation (Article 206. (1) the Civil Procedure Law)
competence for implementing Article 23 of the Reagjoh lies with the cour
(court of general jurisdiction) that issued thegoent in accordance with th
procedure provided for in the Regulation.

«Q D

13.

Lithuania

Pursuant to Article 31 of the Law, a decision oé tbourt given under th
European Small Claims Procedure and approved bgrificate in standarg
form D presented in Appendix IV to Regulation No 18807 shall beg
considered an enforcement document. The enforcenfenctions of
enforcement documents shall be carried out byffsaili

The applications referred to in Article 22(1) of gréation No 861/2007 o
refusal to enforce decisions given in the Europ@amall Claims Procedure sha
be examined by the Court of Appeal of Lithuania.

The applications referred to in Article 23 of Regfidn 861/2007 to stay or lim

the enforcement of the decisions given in the EeaopSmall Claims Proceduf

shall be examined by the district court of the pla€enforcement.

1)

14.

Luxembourg

The justice of the peace has competence with redpeenforcement and th
application of Article 23.

15.

Hungary

In Hungary, for enforcement matters under the Retg :

- The following authorities have competence with eespo enforcement :

the local court operating at the seat of the coaontyt competent according to
- the debtor's domicile or seat in Hungary; odjrdgithis,
- the location of the debtor's assets that areestibp enforcement,
- in the case of a Hungarian branch or represemstatiffice of an
undertaking having its registered seat abroad pthee of the branc
establishment or the representative office; in Bedd theBudai
Kdzponti Kertileti BirésagBuda Central District Court].

- The authority with competence as regards the measunder Article 23 :

In Hungary the enforcement court is competent tplément the measure

provided for under Article 23. Under Hungarian lthe enforcement court is
- the court to which the competent independentfbaifis appointed, of
- the local court competent according to the séahe county court ta
which county court the county bailiff was appointgd the case of &
metropolitan court baliliff, thePesti Kozponti Kerlleti BirosagPest

n

Central District Court].
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16. Malta Depending on the residence of the person againstnwdnforcement is sough
the Court of Magistrates (Malta) or the Court of didrates (Gozo) hav
competence with respect to enforcement and forptlmposes of Article 23|
pursuant to Article 10(4) of the Small Claims Trilai Act (Chapter 380).

—

(1]

17. Netherlands The authorities responsible for the enforcementalecision in a Europegan
small claims case are the Dutch bailiffs.
For the authorities responsible for the applicatidrArticle 23 of Regulation
(EC) No 861/2007, see Article 8 of the Implementirayv for European Small
Claims Procedures.

Article 8 of the Implementing Law for European Sh@lhims Procedures:
In the case of applications for enforcement agrefieto in Articles 22 and 23 qf
the Regulation, Article 438 of the Code of Civibeedure is applicable.
Article 438 of the Code for Civil Procedure:

1. Disputes which arise in connection with an ecéanent are brought before| a
court authorised in the normal manner, or in whaosiediction seizure has begn
made, where one or more of the cases at issueeitodoe heard or enforcement
will be carried out.
2. Until an interim measure is obtained, the diesptdn also be referred for|a
temporary injunction to the court hearing appliocas for interim measures as
authorised in paragraph 1. Without prejudice toather powers, the court
hearing applications for interim measures can suspbe enforcement for p
certain time or until a ruling has been handed dadaut the dispute, and can
then decide that the enforcement can only go abeae continued if a securi

is posted. He can grant "replevin", with or withdbe posting of a security.
During the enforcement he can order incomplete &itras to be rectifie
stipulating which of the incomplete formalities nuee carried out again and
who shall bear the costs involved. He can ordet éimy third party involve
must consent to the continuation of the enforcenagrt must then cooperate
with the procedure, with or without the postingacecurity by the executor.

3. If the case does not lend itself to the issua @mporary injunction, the court
hearing the application can, instead of dismis#iiregapplication, if the claimant
so requests, refer the matter to the court spegjftie date on which it must he
heard. A respondent who does not appear on thewdata called and who
lawyer has not contacted the court on his behatbisdeclared to be in defaylt
unless he been specifically called to attend tloegedings at a date close to the
date of the hearing as requested by the claimargebrby the court at the
claimant's request.
4. If an objection is made to the bailiff respofsifor enforcement which calls
for the adoption of an immediate interim measutes bailiff may present
himself to the court with the report he has drawriruorder to enable an interim
measure to be adopted between the involved pantiesspect of the objection.
The court should halt the proceedings until thetigarcan be called, unless,
because of the nature of the objection, it consideat an interim measure |is
appropriate. The bailiff who exercises his aforetisered authority without the
agreement of the claimant, can himself be ordeoepaty costs, if it transpires
that his action was unfounded.
5. An appeal against enforcement by a third paaty lse lodged by the claimant
and the respondent.

18. Austria The district courtsRezirksgerichtghave competence both for enforcement and
for the application of Article 23. Territorial jwdiction is determined by the
Austrian Enforcement of Judgments Act.

19. Poland 1. The measures provided for in Article 23(a) —dft)he Regulation are applied
in proceedings concerning the provision of secuifythe district court which
has jurisdiction to hear the case. By way of exoaptthe measures are applied
by the regional court examining the appeal if thpliation for the provision of
security was filed during the appeal procedifgicle 734 of the Code of Civjl
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Procedure)
2. The measures provided for in Article 23(a) —db)he Regulation are applie

as a rule, by the bailiff. In certain cases the petant body is the district court.

The district court is competent only to stay enéonent proceedings (Articl
23(c) of the Regulation).
(Articles 739 742, and 755 § 1(3) of the Code efl@Grocedure).

)

a)

20.

Portugal

The competent authority with respect to enforcensamt the stay or limitatiof

of enforcement is the court in the place whereddse was tried or, where the

decision was given in another Member State, thetcatuthe domicile of the
defendant.

n

21.

Romania

The authority competent to enforce the decisiomh&sjudicial enforcement
officer (executorul judedtoresc)of the jurisdiction in which the decision has
be enforced or, where the matter concerns the eggoef goods, the judicia
enforcement officer of the jurisdiction in whicheth are located. If the good
that can be tracked down are located in the jwigadi of more than one cou
the competent authority may be any of the judi@aforcement officers
employed by those courts (Article 373 of the RoraarCivil Code).

Save where the law provides otherwise, the authodimpetent to apply Article

23, or to suspend or limit enforcement, is #rdorcement authority (instarva
de executaredr the court in whose jurisdiction enforcemenbibe effected.

n}

22.

Slovakia

The competent authorities for enforcement will be tourt executorsgdn
exekutor). The competent authorities for the implementatibrrticle 23 of
the Regulation will be the courts.

23.

Slovenia

Competent authorities with respect to enforcemadt@mpetent authorities fg
the purposes of the application of Article 23.

Jurisdiction for enforcement lies with theounty court (Article 5 of the
Execution of Judgments in Civil Matters and Insgemnf Claims Act, Official

Gazette of the Republic of Slovenia No 3/2007, 20Q7, p. 207; ZIZ — UPB4).

County courts are also competent for the purposes of Article 23.

=

24,

Finland

In Finland the bailiff is the competent authoritgr fthe enforcement g
judgments given in the small claims procedure. ifiteation of enforcement is
governed by Chapter 3 of the Enforcement Code 20I&). The bailiff in the
respondent's place of residence or domicile or hemoiocal enforcemen
authority is competent to act. The bailiff is alsompetent for the purpose
applying Article 23. The district bailiff him/her$edecides on the measurg
referred to in the article.

S

25.

Sweden

The Swedish Enforcement AdministratiorKrgnofogdemyndighetgn has
competence with respect to enforcement in Swedehadso takes decisiorn
pursuant to Article 23.

]

26.

United Kingdom

1. England and Wales
As is the case in our domestic small claims procedwill be the responsibility
of the successful party in the European Small GdaRmocedure to arrange f
enforcement of the court's order.

The competent authority for the purposes of enfoer, and for the purpose
of Article 23 will be the county court and the Higtourt. Contact details ar
provided in a) above.
2. Scotland

As is the case in our domestic small claim proceduwill be the responsibility
of the successful party in the European Small G3aRmocedure to arrange f
enforcement of the court's order.

The competent authority for the purposes of thdieguon of Article 23 will be
the sheriff court.

3. Northern Ireland

As is the case in domestic small claim proceduseilitbe the responsibility of

£S

D

the successful party in the European Small Claimxdtlure to arrange fd

=
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enforcement of the court's order.

The competent authority for the purposes of thdieguon of Article 23 will be
the Enforcement of Judgments Office and the Mastnforcement of
Judgments.
4. Gibraltar
The competent authority for the purposes of enfoera and for the purposes pf
Article 23 shall be the Supreme Court of Gibraltar.

3.14. Recognition and enforcement in another state

3.14.1.Recognition and enforcement without the requirementdeclare

780. According toArticle 20 of Regulation 861/2007
1. A judgment given in a Member State in the Eumapg@mall Claims Procedure
shall be recognised and enforced in another Men3ltate without the need for a
declaration of enforceability and without any pdsigly of opposing its
recognition.
2. At the request of one of the parties, the couttibunal shall issue a certificate
concerning a judgment in the European Small Clafnscedure using standard
Form D, as set out in Appendix IV, at no extra cost

781. Judgment given in the European Small Claim Proeedifers from EEO by the
fact that the first includes enforceability in theope of EY’’ (except in Denmark).

782. Article 15 (1) of Regulation 861/2007 suggests thatidgment in the European
Small Claim Procedure acquires an autonomous Elbregdbility, namely, such
judgment shall be enforceable notwithstanding amssibble appeal in the Member State
of origin. Thus, in other Member States it shaljuiee no enforceability declaration
(executive procedure), and there is no opportutotyobject such recognition (i.e. to
initiate a recognition procedure). Majority of tBeiropean Small Claim Procedures has
been established at an autonomous EU level, ingdubly use of specific standard forms
for the scope of EU — from the submission of thepligption to issuance of the
certification on the judgment (See Articles 4-20 Régulation 861/2007). Certainly,
specific procedural issues may be observed, whielrstll reserved at the discretion of
national laws and regulations (for example, parsiatvice of the courts documents,
forced enforcement procedures, form and contetiteofudgment).

783. Thus, a certification on a judgement in the Europ&mall Claim Procedure
issued in one Member State (completed Form D) $sielmmediately enforced in other
Member States, furthermore, without any intermedmbcedure (exequatur procedure or
registration procedure; except the refusal of exdorent option provided for in Article

47" Seidl, S. Auslandische Vollstreckungstitel undaimdischer Bestimmtheitsgrundsatz. Jena : Jenaer
Wissenschatftliche Verlagsgesellschaft, 2010, S. 232
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22 of Regulation). Judgment to be enforced shalerenforceability of the scope of EU
rather than that of the issuing state (unlike EEO).
784. Article 17 of Regulation 861/2007 suggests that jtirdgment in the European
Small Claim Procedure shadhter into force from the moment specified by law of the
Member State of origin. In Latvia, such court judgrh shall come into lawful effect
when the time period for its appeal in accordanih appellate procedures has expired
and no appeal has been submitted (Section 203gmalaone of CPL). According to
Section 415, Paragraph one of CPL an appellate kempegarding a judgment of a first
instance court may be submitted within 20 days ftbenday of pronouncement of the
judgment. Latvia, in accordance with Section 25 (@) of Regulation 861/2007 has
stated to the European Commission as follows:
"Pursuant to Latvia's procedural legislation govergijudgments by a court of
first instance, parties to the proceedings may stubmappeal within 20 days of
the pronouncement of the judgment (Articles 4139 415(1) of the Civil
Procedure Law). If a court of first instance hasused an abridged judgment and
set a different deadline for delivery of the fuldgment, the time period for an
appeal runs from the date set by the court forvéeyi of the full judgment (Article
415(2) of the Civil Procedure Law). Similarly, appeal against a judgment by a
court of appellate instance may be submitted bytigmrto the proceedings in
accordance with cassation procedures, the cassatmnplaint being submitted
within 30 days of the judgment being issued (Aeticd50(1) and 454(1) of the
Civil Procedure Law). If an abridged judgment haeb issued, the time period
for an appeal runs from the date set by the coartd full judgment. If the
judgment is drawn up after the designated datefithe period for submitting an
appeal against the judgment runs from the dateobfia issue of the judgment
(Civil Procedure Law 454(2))*"®

785. As it may be concluded, judgments in the EuropearalSClaim Procedure in
Latvia shall be appealed in a different way thadgjuents in national small claim
procedures (See Section 28@f CPL, according to which a court judgment in et
regarding claims for small amount may not be apmukah accordance with appeal
procedures)This issue in future, probably, shall be consideredyy the Latvian law
authority, namely, whether the two-phase appeal preedure established in Section
303 of CPL shall not be applied also to judgments in ta European Small Claim
Procedures

"8 For the statement of the Republic of Latvia see:
http://ec.europa.eu/justice_home/judicialatlas@iiihl/sc _courtsappeal lv.jsp?countrySession=19&#Bta

age0
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786. According to Article 20 (2) of Regulation 861/200zkrtification concerning a
judgment in the European Small Claim Proceduren(FD) shall be issued by the court
at the request of one of the parties rather thaitsawn initiative €x officig. CPL of the
Republic of Latvia, Section 541.Paragraph #.states that a court shall draw up the
certificate referred to in Article 20 (2) of Eurage Parliament and Council Regulation
No. 861/2007 upon the request of a participanhe rhatter. Submission of the request
shall be at no extra cost. Request on issuanceenification (Form D) the claimant
usually includes in their claim (Form A), notingghact in Item 9 of Form A. However,
if judgment of the Latvian court in the European @inClaim Procedure shall be
enforced in Latvia, issuance of such certificasbiall be considered unnecessary.
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4. Regulation 1896/2006

4.1. Introduction

787. As mentioned above, in 2002, European Commissioptad the Green Paper On
a European Order for payment procedure and on mesatusimplify and speed up small
claims litigation?’® which assessed both procedure for the recovempadntested claims
in the Member States and the possible solutiorinimementing such procedure at the
European level.

788. The purpose of this Regulation 1896/2006 is to &fgyspeed up and reduce the
costs of litigation in cross-border cases concernuncontested pecuniary claims
(Recital 9 of Preamble, Article 1) by creating ardpean order for payme(iereinafter
referred to a€£PO) procedureOverall, the European order for payment procedsre i
similar to the preventive procedure contained enlthtvian national legislation.

789. When applying the Regulation, it is important t&keanto account that on 16
October 2012, Commission Regulation (EU) No. 936204 October 2012) was
published on amending the Appendixes to Regula(ie@) No 1896/2006 of the
European Parliament and of the Council creating umofgiean order for payment
proceduré® It means that new forms of the European ordepé&yment procedure have
been approved. Regulation 936/2012 entered intcefayn the seventh day after
publishing, consequently, on 23 October 2012. Ftbim date, the new forms shall be
used. If EMR application to the court was submittedil 23 October 2012, the former
form shall be used.

790. Forms available in the Atlas here:
http://ec.europa.eu/justice_home/judicialatlastitihl/epo_information_Iv.htm?country
Session=2&

4.2. Material scope

791. According to Article 4 of Regulation 1896/2006, Bpean order for payment
procedure shall be established only for the catb@cdf pecuniary (financial) claims for a
specific amount, i.e. non-payment or insufficieayment, or late payment, non-delivery
of goods or delivery of defective goods, or nonaaely of services or delivery of poor
services, if can be measured financially (See Adpehitem 6).

"9 Green Paper On a European Order for payment gmoeeand on measures to simplify and speed up
small claims litigation [2002] COM 746, p. 58-59.
“800J L 283, 16.10.2012, p. 1-23.
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792. Atrticle 2 (2) of Regulation establishes scope oplaation thereof, which is
identical to Regulations 805/2004 and 861/2007ewwed above. Namely, Regulation
1896/2006 shall apply toivil and commercial mattersin cross-border cases, whatever
the nature of the court or tribunal. It shall natemd, in particular, toevenue, customs
or administrative matters or the liability of the State for acts and omissions in the
exercise of State authoritgdta iure imperi).

793. The concept of ¢ivii and commercial matters' shall be interpreted in
accordance with the already reviewed RegulatiomsthErmore, it must be noted that
Item 6 of Appendix | form to Regulation 1896/2006edtly identifies several categories
of civil and commercial matters:

793.1.
793.2.
793.3.
793.4.
793.5.
793.6.
793.7.
793.8.
793.9.

793.10.
793.11.
793.12.
793.13.
793.14.
793.15.
793.16.
793.17.

Sales contract;

Rental agreement — movable property;

Rental agreement — immovable property;

Rental agreement — commercial lease;

Contract of service - electricity, gas, water, péon
Contract of service — medical services;

Contract of service — transport;

Contract of service — legal, tax, technical advice;
Contract of service — hotel, restaurant;

Contract of service — repair;

Contract of service — brokerage;

Contract of service — other;

Building contract;

Insurance contract;

Loan;

Guarantee or other collateral(s);

Claims arising from non-contractual obligationghiy are subject to an

agreement between the parties or an admission laf (@eg. damages, unjust
enrichmer?);

793.18.
793.19.
793.20.
793.21.
793.22.
793.23.
793.24.

4.3.

Claims arising from joint ownership of property;
Damages — contract;

Subscription agreement (newspapers, magazine);
Membership fee;

Employment agreement;

Out-of-court settlement;

Maintenance agreement.

Geographical scope

81 Official translation into Latvian Hetaisriga bagitibas iegi$and.
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794. Similar to Regulations reviewed above, this Regoiatl896/2006 shall not be
applicable to Denmark (See Article 2 (2) of Regolat as well as Recital 32 of
Preamble). However, the United Kingdom and Irelandaccordance with Article 3 of
the Protocol on the position of the United Kingdand Ireland appendixed to the Treaty
on European Union and the Treaty establishing thefean Community, have given
notice of their wish to take part in the adoptiowl application of this Regulation (Recital
31 of the Preamble).

4.4. Time scope

795. According to Article 33 of Regulation 1896/2006 13 Regulation shall enter
into force on the day following the date of its padtion in theOfficial Journal of the
European Unionlt shall apply from 12 December 2008, with the&aption of Articles
28, 29, 30 and 31 which shall apply from 12 Jun@g820

796. Unlike Regulation 805/2004, EU legislator in thiedrlation has stated no
specific date, on which Regulation 1896/2006 skatér into force.

4.4.1. Date of entry into force

797. Since Regulation 1896/2006 in tiaficial Journal of the European Uniohas
been published on 30 December 2856t shall enter into force on the following da.i
31 December 2006

4.4.2. Beginning of application of Regulation

798. Although Regulation 1896/2006 shall enter into éoan 31 December 2006, it
may not be applicable from this date. EU legisldias stated two dates, from which
specific articles of the Regulation shall be valid:

798.1. Articles 28, 29, 30, and 31 of Regulation shall dgplicable from12
June 2008 The abovementioned provisions establifie Member States’
obligation to cooperate to provide the general public andegsional circles
with information on costs of service of documentsl avhich authorities have
competence with respect to enforcement of EOP Herpurposes of applying
Articles 21, 22 and 23 of Regulation. They alsoalklth obligation of the
Member States to provide to the European Commidgsimnmation specified in
Article 29. Articles 30 and 31 of Regulation esisiblobligation of the European
Commission.

82 See the date of publicing of the Latvian textsi@n of RegulationOfficial JournalL 399, 30.12.20086,
p. 1-32
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798.2. Other articles of Regulation shall be applicalbtenf12 December 2008
It means that an application for the European oialepayment the claimant may
submit to the court from this date — 12 DecembefO8O0According to
Article 7(5) of Regulation "The application shak submitted in paper form or
by any other means of communication, including tetexc, accepted by the
Member State of origin and available to the cofidr@in.”
799. Latvia has announced the European Commission that analpfifeation may be
submitted in writing (in paper format) in persontbrough an authorized person, or by
mail delivery. Lithuania has announced the European Commission that an EOP
application may be submitted directly or by mailiekry. Estonia has announced the
European Commission that an EPO application maguienitted in person, by mail

delivery, by fax or by electronic data transfer mmels?®®

4.5, Cross-border cases

800. The concept of ¢ross-border” cases is defined in Article 3 of Regulatfh.
According to Article 3(2) of Regulation 1896/2006is established that a cross-border
case is one in which at least one of the partiedomiciled or habitually resident in a
Member State other than the Member State of thetcseized Domicile shall be
determined in accordance with Articles 59 and 68mifssels | Regulation (Item 2 of the
article), furthermore, the relevant moment for deiaing whether there is a cross-border
case shall be the time when the application foun@pean order for payment is submitted
to the court.

801. This "cross-border" definition contained in the Rkagion in English complies
with the definition stated in Article 3 of Regulati 861/2007, though in Latvian the term
"court seizethas been translated slightly differently, nameéfyRegulation 861/2007 as
"tiesa, kas uzkusi tiesvetbu lieg", while in Regulation 1896/2006 as "pilas

“83 hitp://ec.europa.euljustice_home/judicialatlastivil

“84 Translation of Article 3 part one of Regulatiorinisorrect, since insatead of the collocation "paghs
dzivesvieta", the collocatioriérasta uztureSaras vietd' should be used. For comparison please see text of
Regulation in English, German and French: "domioilehabitually rezidence"(English); "Wohnsitz oder
gewohnlicher Aufenthalt” (German); "domicile ourgaidence habituelle” (French).

Furthermore, reference to "kas nav firassaeémuss tiesas atrasas daibvalsts” has been interpreted
wrongly. The only provision of Latvian text versiafi Regulation, which includes the word "claim", is
Article 5 part two: ""Member State of enforcementéans the Member State in which enforcement of a
European order for payment is sought”. As a resfuttuch systemic interpretation, the person applyire
Latvian text version of the Regulation will drawdowrong conclusion that the receiving court's Memb
State shall be the Member State, to whose courtldien on enforcement of EPO has been submitted.
While in English, German and French text versioh&egulation, we can see the opposite, namielg,

the Member State, to whose court the application oissuance of EPO has been submittedMember
State other than the member State of the couredeigEnglish); "(..) in einem anderen Mitgliedstadd
dem des befassten Gerichts" (German); "(..)dan&tahmembre autre que I'Etat membre de la jurioiicti
saisie"(French). As we may see, Article 3 part ohkatvian text version of Regulation shall be ddased
misleading and indicates to another Member Staé® Rudevska, BEiropas makguma rkojuma
procedira: piemeroSana un prokdmjautzjumi. Jurista \ards No. 24/25, 16.06.2009
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saiemud tiesa"’®> Considering that submission of the claim applaatand receipt of
the claim application are different procedural @sassuch difference in the translation
shall be considered significant. It would be correx translate this concept in both
Regulations as "tiesa, Kucelta praga”, and court already known as competent to hear
this claim?®®
802. For further details and comments on the conceptrolss-border case" please see
explanation of Regulation 861/200463483. 8), however, we should emphasize the
principal issues once more. At least one of pasdtesl have their domicile or habitual
place of residence not in the Member State whexgtbceedings have been brought, but
in another Member State (except Denmark). Domiail¢he other party may be at any
third country outside E’ The court where EPO application is submitted shiays
be located at a EU Member State; court state andaile state of both countries cannot
be the same EU Member State, furthermore, domioild®th parties must be located in
EU Member States, they cannot be located in amg ttountries. For example, cross-
border state is not valid in the following case®$s-border case examples see in chapter
on Regulation 861/200464 § of Research):

Example 1

Creditor : resident
of Latvia

Latvian court

Application on
issuance of EOP

Debtor: resident of
Latvia

Example 2

Creditor: resident of

Denmark
Lithuanian
Application on court
issuance of EOP
Debtor: resident of
85 npor the . Canada a cross-domhse is one in which at least one of the paisies
domiciled « ber Swtieer than the Member State of the court seised.”

8¢ See:Amendment to Council Regulation (EC) No. 44/2002 (®ecember 2002) on jurisdiction and the
recognition and enforcement of judgments in civilaommercial matters (OJ L 12, 16.1.2001) (Special
Edition in Latvian, Ch. 19, Vol. 4, p. 42)

87 See Rudevska, EEiropas makagjuma rkojuma procedra: piemzro$ana un prokdmjautzjumi. Jurista
Vards No. 24/25, 16.06.2009
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803. Authors of the Research have repeatedly emphaghz&idphysical person's
domicile for the purpose of this Regulation and BrusseRegulation shall not be
considered autonomous concept, since the courthefMember State, which have
received the case, must translate it accordingdo hational law. Namely, Article 59(1)
of Brussels | Regulation states that, to establidtgther a person’s domicile is located in
the Member State, to whose court the claim has lsebmitted, the court shall apply
their laws and regulations.
804. The Latvian court, to establish domicile of a Latviphysical person, will assess
Section 7 of Civil Law, which states that Placeeasdidence (domicile) is that place where
a person is voluntarily dwelling with the expressroplied intent to permanently live or
work there. However, to establish a person's ddeniai another state, the court shall
apply the Member State's laws and regulations om@ance with Article 59(2) of
Brussels | Regulation. If a Latvian and an Ameriegnee that jurisdiction be held by the
English court, the English court must establish thbe the Latvian's domicile is
according to the Latvian law, in order to establfsArticle 23 of Brussels | Regulation
on exclusion of jurisdiction shall be applicable.
805. Furthermore, Article 59 of Brussels | Regulatiomizins no reference to the
collocation ‘place of residencg while this term has been mentioned in Articld)3¢f
Regulation, since there can be cases where donoicilee parties may be impossible to
establish, but it is determinable (rather than teragy) place of residence. Thus, the
place of residence will be established from circtamses of the case by the court
autonomously in each case (@4 8§ of the Research).
806. Domicile of a legal personjn turn, is an autonomous concept, and it does not
make courts of the Member States to refer to imtgwnal private law provisions (See
4728 and further paragraphs of this Research). NarBeussels | Regulation clearly
states criteria for legal person's domicile:
For the purposes of this Regulation, a companytbewlegal person or association
of natural or legal persons is domiciled at theqdavhere it has its: a) statutory seat,
or b) central administration, or c) principal placef business. "Company or legal
persori shall be considered legal persons of any form,wadl as organizations
having no status of a legal person.

4.6. Jurisdiction and establishment thereof

807. In Column 4 of standard Form A of Regulation 1896/R07, creditor must state
existence of cross-border case. There is no regemeto submit any evidence with the
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form, whether the case really is of cross-bordéumeaand whether the court really holds
the jurisdiction, thus, the court is unable to ihiermation and it must rely on honesty of
the creditor. Furthermore, it may be difficult foonsumer to understand meaning of
jurisdiction. Form offers the following jurisdictiochoices:

3. Grounds for the court's jurisdiction
Codes:
01 Domicile of the defendant or co-defendant
02 Place of performance of the obligation in questi
03 Place of the harmful event
04 Where a dispute arises out of the operatio@shbvanch, agency or other establishment, the jace
which the branch, agency or other establishmesitusited
05 Domicile of the trust
06 Where a dispute arises concerning the paymemnadneration claimed in respect of the salvage of
cargo or freight, the place of the court underatthority of which the cargo or freight is or collave
been arrested
07 Domicile of the policyholder, the insured or tieneficiary in insurance matters
08 Domicile of the consumer
09 Place where the employee carries out his work
10 Place where the business which engaged the gespis situated
11 Place where the immovable property is situated
12 Choice of court agreed by the parties
13 Domicile of the maintenance creditor
14 Other (please specify)
Code: Specification only for code 14

808. As stated above, when reviewing Regulation 861/2(®%e4728 and further
paragraphs of this Research) to establish a crmskeb case, domicile of the parties or
habitual place of residence shall be used, whith ®lements as the place of enforcement
of agreement or place of concluding of the agre¢meth not be taken into account.
Thus, a creditor having their place of residencé.atvia will have an opportunity to
apply the Regulation in relation to a debtor whkit place of residence in Latvia only, if
the creditor can justify that jurisdiction in anetiMember State is according to Article 6
of Regulation 1896/2006. Namely, Article 6 statdmttthe jurisdiction shall be
determined in accordance with the relevant rulesCommunity law, in particular
Brussels | RegulatiorThus, jurisdiction issue shall be considered as orwd the initial
issues Namely, when filling in Form A, creditor shallag¢ in Column 3 reason for the
court's jurisdiction.

809. It shall be stated briefly that according to BrusdeRegulation, the court with
jurisdiction shall be determines as followsrst, Article 2 of Brussels | Regulation
establishes the classiaattor sequitur forum reprinciple, i.e. the defendant may always
be sued in the courts of their Member State. s #ase the defendant must have
domicile right in the Member State irrespective tbéir nationality. Thus, a Russian
citizen, having their place of permanent resideimceatvia, for instance, has received
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permanent residence permit according to Article &4 Immigration Law®® thus

confirming their purpose to live or work permangnfibr purpose of Article 7 of CL
and/or Ukrainian company with its principal pladebasiness in Lithuania, for instance,
plant will be scope of Regulations.

810. Second Column 3 part one of Form | of Regulation 189@&2Gstates that a
justification for court's jurisdiction may be alsdomicile of co-defendant. Thus,
Regulation 1896/2006 does not exclude opportunityubbomit application against several
debtors. Here, Article 6(1) of Brussels | Regulatghall be applied here, which states
that a person domiciled in a Member State may la¢ssued, where he is one of a number
of defendants, in the courts for the place whereare of them is domiciled, provided
the claims are so closely connected that it is égpe to hear and determine them
together to avoid the risk of irreconcilable judgnse resulting from separate
proceedings. National courts must establish onsa-bg-basis, if claims are sufficiently
related’®® Certainly, the claimant may use opportunities ftes for therein and select,
in which court suing of defendants shall be thetrbeseficial, both considering material
and procedural provisions. Forum shopping shallb@tonsidered condemnable, if not
used in bad faith%°

811. Third, Column 3 part one of Form | of Regulation 189&2@n accordance with
Brussels | Regulation provides opportunity for a@dto choose special jurisdiction
provided for on Article 5 of Brussels | Regulatittl and irrespective of the defendant's

“88 Immigration Law: Law of the Republic of Latviatvijas \estnesis20.11.2002, No169.

89 See Decision of ECT dated by 27 September 1988ag® 189/87Athanasios Kalfelis v. Bankhaus

Schroder, Muncheyer, Hengst un Co, Bankhaus Schrddienchmeyer, Hengst International SA, Ernst

Markgraf ECR, 1998, p. 5565.

490 See Kaevska, |.Taktisks tiesvetbas sekas un identisku pitas izskatSanas principiAktuilas tiesbu

realizacijas probemas: LU 69. konferences rakstuzkims.LU Akademiskais apgds, 2011, p. 119-126

91 Brussels | Regulation, Atrticle 5:
A person domiciled in a Member State may, in amolkember State, be sued: 1. a) in matters
relating to a contract, in the courts for the plaseperformance of the obligation in question; b)
for the purpose of this provision and unless otheswagreed, the place of performance of the
obligation in question shall be: - in the case loé tsale of goods, the place in a Member State
where, under the contract, the goods were deliveregshould have been delivered, - in the case of
the provision of services, the place in a MembateSivhere, under the contract, the services were
provided or should have been provided, c) if subgeaph (b) does not apply then subparagraph
() applies; 2. in matters relating to maintenande, the courts for the place where the
maintenance creditor is domiciled or habitually it or, if the matter is ancillary to
proceedings concerning the status of a personhéncourt which, according to its own law, has
jurisdiction to entertain those proceedings, unldbst jurisdiction is based solely on the
nationality of one of the parties; 3. in mattergateng to tort, delict or quasi-delict, in the cdsr
for the place where the harmful event occurred @ymoccur; 4. as regards a civil claim for
damages or restitution which is based on an adngivise to criminal proceedings, in the court
seized of those proceedings, to the extent thatdbart has jurisdiction under its own law to
entertain civil proceedings; 5. as regards a digparising out of the operations of a branch,
agency or other establishment, in the courts fa piiace in which the branch, agency or other
establishment is situated; 6. as settlor, trustebaneficiary of a trust created by the operatidn o
a statute, or by a written instrument, or createdlly and evidenced in writing, in the courts of
the Member State in which the trust is domiciledag regards a dispute concerning the payment
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domicile. The special jurisdiction is based on ¢lesest relation between the dispute and
the courf®® Article 5(1)(a) states that in matters relatingat@ontract, person may be
sued in the courts for the place of performanci@fobligation in question.

812. "Contract" in this case shall be interpreted autonomousynfnational laws, and

it shall be assigned as broad meaning as posstbie. mutual intention to be bind,
according to which each of parties must fulfil thgreed obligatioi>> Scope of this
definition will include also unilateral documents,g. cheques, invoices, bills of
exchange, guaranties, as well as preliminary cotgsti@nd binding memoranda.

813. More specific terms are provided in relation dales and service contracs
namely, if parties have not agreed otherwise, seca# sales contract, the debtor may be
sued in the courts of the Member State where asupi the contract the goods have
been delivered or they should have been deliveBa (Article 5(1)(a) of Brussels |
Regulation) or, in case of service contfatt where services were provided or should
have been provided (See Article 5(1)(b) of Brust&esgulation).

814. Even if the provision seems clear at first, in fica; it may be not so clearly. Let
us look at an example. The Italian comp#&m®ySafetyhas supplied to vehicle producers
airbags, acquiring components used in this system the German compargyar Trim.
KeySafetygave a warning notice on the contract, and a tkspuacurred between the
parties both in relation to the nature of the cacttiand jurisdiction. ECT had to answer
guestion of the German court, whether Article 3{LX¢f Brussels | Regulation may be
applicable in cases when a contract on productiogoods according to the customer's
quality and safety requirements is concluded. Thus,court, to determine jurisdiction,
shall assess where the sale contract ends andrifieescontract begir§>

815. The court states that concepts used throughouRdgeilation shall be translated
autonomously from national law, assessing salesiteh both in provisions of EU law
and international la#’® inter alia, considering Vienna Convention (1980) on Contracts
for International Sale of Good3’ where Article 3 part one states that Contractstter

of remuneration claimed in respect of the salvag@a @argo or freight, in the court under the
authority of which the cargo or freight in questia) has been arrested to secure such payment,
or b) could have been so arrested, but bail or obecurity has been given; provided that this
provision shall apply only if it is claimed thatetliefendant has an interest in the cargo or freight
or had such an interest at the time of salvage.
492 Magnus, U., Mankowski, P. (edEuropean Commentaries on Private International LBmssels I.
Regulation(2nd edn, SELP 2012), p. 105.
S |bid., p. 121.
494 Traditionally, service contracts will be consigércontracts on broker, commercial agent, distoiut
franchise services, as well as contracts on resegmivate detective, forwarding agent, marketing,
architect, lecturer, lawyer, accountant etc. sewicSee Magnus, U., Mankowski, P. (eByropean
Commentaries on Private International Law BrusseRegulation(2nd edn, SELP 2012), p. 154.
9 Decision of ECT dated by 25 February 2010 in¢hse: C — 381/0&€ar Trim GmbH v. KeySafety
Systems SECR, 2010, p. | — 01255.
% |bid, para 34-38.
97 The United Nations Convention On Contracts For Tiernational Sale Of Goods: International
Treaty.Latvijas \estnesis03.07.1997, No. 170.
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supply of goods to be manufactured or producedi@iee considered sales unless the
party who orders the goods undertakes to supplylstantial part of the materials
necessary for such manufacture or production. Thus,abovementioned provisions
providing an indication that goods to be delivesbdll be produced first, fail to amend
gualification as a sales contract, unless the rsblles not supplied significant part of
materials, and it was not established in this cBaghermore, special instructions by the
seller shall not be considered materials.

816. After establishing that it is a sales contract, toeirt had to determine where
according to the contract the goods were or shbaice to be delivered for purpose of
Article 5(1)(b) — where goods were transferred tigdy of where goods were physically
transferred to the first carrier to further deliverthe buyer. Here, EST states that, first,
contract provisions shall be asses5&dor example, whether parties have not agreed on
Incoterms®®° or whether it can be established by applying thalieable law chosen by
the parties If there is no such agreement, then, the plac&anfsferring goods for
purpose and system of Article 5(1)(b) of BrusseRegulation shall be, where goods
have been received at their destination, i.e. teared to the buyer, since transfer of
ownership rights for goods from the seller to tlhwdy shall be considered one of main
elements in sales contrac?$ Thus, this place shall be the one, which formsisiodink
between the transaction and the court, requirethi®icourt to establish their jurisdiction
according to regulations. This logic jurisdictioetdrmination chain can also be used
when applying Regulation 1896/2006.

817. As mentioned above, Regulation 1896/2006 may bdiegpbmlso to cases on
individual employment contracts and in these cases jurisdiction will be determine
according to Section 3 and Section 5 of Bruss&®sdulation, respectively. In relation to
employment contracts those can be places whereenif@oyee performs their work
activities, or where the company employing the eetipe employee is situated (See
Column 3 of Form | of Regulation 1896/2006). Namedgcording to Article 19 of
Brussels | Regulation, employee shall be entitteditoose where to sue the employer —
either in the courts of the Member State whereetmployer is domiciled or in another
Member State in the courts for the place whereetigloyee habitually carries out his
work or in the courts for the last place where kg, or, if the employee does not or
did not habitually carry out his work in any onauntry, in the courts for the place where
the business which engaged the employee is or waatesl. To safeguard the more
vulnerable party — employee, an employer may bgraceedings only in the courts of
the Member State in which the employee is domigjfedicle 20).

9% Decision of EST dated by 25 February 2010 indhse: C — 381/0&€ar Trim GmbH v. KeySafety
Systems SECR, 2010, p. | — 01255, para 54.

99 INCOTERMS 2010®. ICC Services, 2010.

% For example, according to the Vienna Conventiormernational Contracts on Sale of Goods (1980),
Section 31

%1 See the Vienna Convention on International Cotdran Sale of Goods (1980), Section 30
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818. In insurance cases similar to consumer and employment cases, theemor
vulnerable party is safeguarded (insured, beneji@avictim). In relation to jurisdiction,
an insurer may be sued in the Member State of twiricile®®? as well as policyholder,
insured or beneficiaryclaimant) may sue the insurer in the Member Stateere he is
domiciled®®® Article 10 also provides for additional jurisdimti in case of liability €x
delicto or ex contractli and real estate insurance. In these cases theeinmay be sued
in the state where the damage has occurred. Whilénsurer irrespective of their
domicile, may bring proceedings only in the cowtshe Member State in which the
policyholder, insured or beneficiary (defendantf@niciled according to Article 12 of
Brussels | Regulation.

819. Consumer contracts also will be included in the purpose of Regulation
1896/2006. Article 6(2) of Regulation 1896/2006r({#ar to Article 6(1) of Regulation
805/2004) establishes an exclusive jurisdictiorvision for consumers, furthermore this
provision is broader that that contained in Pamf4Brussels | Regulation. Namely,
Article 16 of Brussels | Regulation states thabasumer may bring proceedings against
the other party to a contract either in the cooftthe Member State in which that party is
domiciled or in the courts for the place where ¢basumer is domiciled (Item 1). While
proceedings may be brought against a consumerebgthier party to the contract only in
the courts of the Member State in which the consumdomiciled (Item 2). Consumer
contracts are defined in Article 15 of Brussels eégRlation. While Article 6(2) of
Regulation 1896/2006 states that, if the claimtesldo a contract concluded by a person,
the consumer, for a purpose which can be regardedbeing outside his trade or
profession, and if the defendant is the consunmy, the courts in the Member State in
which the defendant is domiciled, within the megniof Article 59 of Brussels |
Regulation, shall have jurisdiction. If after thenclusion of the contract the consumer
moves to another Member State, jurisdiction musséarched according to the latest
place of domicile.

820. According to Column 3 of Appendix | to RegulatioB956/2006, as a justification
fro jurisdiction, the place is mentioned whehe real property is situated forum rei
sitae principle). Here, when applying Article 22 of Begds | Regulation, in proceedings
which have as their object tenancies of immovablgpgrty concluded for temporary
private use for a maximum period of six consecutianths, the courts of the Member
State in which the defendant is domiciled shalb dave jurisdiction, provided that the
tenant is a natural person and that the landloddthe tenant are domiciled in the same
Member State.

%92 An insurer who is not domiciled in a Member State has a branch, agency or other establishment in
one of the Member States shall, in disputes arigng of the operations of the branch, agency or
establishment, be deemed to be domiciled in thambtr State. See Article 9 part two of Brussels |

Regulation.

03 See Article 9 part one of Brussels | Regulation.
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821. Regulation 1896/2006 may be applied also when eooy non-fulfilled
maintenance obligations and jurisdiction will be determined accordingth@ Council
Regulation (EC) No. 4/2009 on jurisdiction, applilzalaw, recognition and enforcement
of decisions and cooperation in matters relatingi&ntenance obligatior?s?

822. If parties by contract have agreed on the placeesdlving the dispute, Code 12
shall be marked in Column 3 of Appendix | to Regjola 1896/2007. Autonomy or
freedom of the parties to conclude jurisdictionemgnents shall be feasible except in
insurance, consumer, employment or real propemyeagents, if such agreements are not
in line with mandatory jurisdiction provisions ofrisels | Regulation. However,
considering that Regulation 1896/2006 requiresuimrsssion of documents to the court
to confirm existence of jurisdiction, we may relgly on the honour of parties that the
provided contractual jurisdiction will be indicated

823. Summarizing, it shall be noted that all provisiefigrussels | Regulation shall be
considered when applying Regulation 1896/2006 tagd in Column 3 of Appendix I,
where choice for justification of jurisdiction shdle made. Competency of general
jurisdiction court will be governed by national laim Latvia — Sections 24 and 25 of
CPL.

824. Similar to two Regulations mentioned above, theceph of ‘tourt institution ",
mentioned in Article 2(1) shall be interpreted #$ame, though, it must be noted that
according to Recital 16 of Regulation 1896/2006jawing of EOP application shall not
be considered obligation of a judge only. By thentence, the EC legislator has
attempted to emphasize that, for instance, Germaahehfor warning on procedures of
forced fulfilment of obligation NMlahnverfahrep which assigns competence to the first
secretary of the courRechtspfleggr shall be permissible also for EPO procedures, in
particular, for issuance of EPO. Recital 16 suggélsat EC legislator refers only to
"review of application” rather than revision of EP®Orefusal to enforce EPO. Thus, we
may conclude that revision of EPO in the MembeiteStaf origin shall, however, be
performed by judgé®

825. According to Article 2(2) of Regulation 1896/2006ai not be applicable to
rights in property arising out of a matrimonial relationship, wills and succession,
bankruptcy, proceedings relating to the winding-upof insolvent companies or other
legal persons, judicial arrangements, compositionand analogous proceedings,
social security which shall be interpreted similar to those irgRation 805/2004 (See
58 § of the Research).

%94 Council Regulation (EC) No 4/2009 Council Reguat{EC) No 4/2009 on jurisdiction, applicable law,
recognition and enforcement of decisions and cajmer in matters relating to maintenance obligation

OJL7,10.01.2009, p. 1-79

%> Rudevska, BEiropas makgjuma fikojuma procedra: piemero$ana un proldmjautzjumi. Jurista
Vards No. 24/25, 16.06.2009
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826. Unlike the already described Regulation, accordmdrticle 2(2)(d) Regulation
1896/2006 shall not be applied ¢taims arising from non-contractual obligations,
unless:they have been the subject of an agreement betthegmarties or there has been
an admission of debt, or they relate to liquidadetits arising from joint ownership of
property. Thus, we may say that this Regulatiomaves the concept of "civil matters and
commercial matters".

827. However, if parties have concluded such agreemiat, court will have to
establish jurisdiction and assess, whether it is-ecantractual relation. EPO has pointed
out that the concept of "non-contractual obligatloshall be interpreted autonomously,
and it covers all actions that causes liabilitytloé defendant and is not related to the
agreement’® for instance, traffic accidents, treatment missakenfair commercial
operation, responsibility for goods and servicesud, etc’’ In this case, in relation to
damage or prohibited actions, jurisdiction shallhedd by the Member State where the
damage has or may have been occurred accordinglton@ 3 of Form | of Regulation
1896/2006.

828. Unlike the two regulations described abowebitrary court has not been
excluded from the scope of Regulation. From anslyse may conclude that the
exemption of arbitrary court was not included dgrelaboration of the Regulation, thus,
there were no discussions on that afterwadi#n theory, if the court establishes that
there is a valid arbitrary agreement concluded eetwparties, it must refuse to waive in
favour of a good arbitrary jurisdictioff? however, practically, when applying Regulation
1896/2006, the court after receiving Form | cargsitiblish, whether an arbitrary clause
has been concluded, or not. The defendant can tobjeaise if form contained in
Appendix VI according to Article 16 of the Regutati In their objections, the defendant
shall not explain their reasons, but these objastion jurisdiction the defendant may
provide already during the general litigation prhoe according to Article 12(2) and

% Decision of ECT dated by 27 September 1988 inctiee C-189/8Athanasios Kalfelis v. Bankhaus
Schroder, Muncheyer, Hengst un Co, Bankhaus Schrddisnchmeyer, Hengst International SA, Ernst
Markgraf ECR, 1988, p. 5565, para 18.

97 Magnus, U., Mankowski, P. (edfuropean Commentaries on Private International LRwssels I.
Regulation(2" edn, SELP 2012), p. 237-238.

*% procedure File: Civil judicial cooperation: recoyef uncontested claims, European order for pagmen
procedure. Available at:
http://www.europarl.europa.eu/oeil/popups/fichepdare.do?lang=en&reference=2004/0055%28COD%
20.

%9 Majority of law systems recognize that a validiteny agreement permits no state court jurisdittio
For instance, Article 8(1) dJNCITRAL Model Lavstates statA court before which an action is brought
in a matter which is the subject of an arbitratiagreement shall, [..], refer the parties to arbitien
unless it finds that the agreement is null and yaidperative or incapable of being performiedhis is
stated also by Article 11(3) dflew York ConventiorThe court of a Contracting State, when seized of an
action in a matter in respect of which the partlem/e made an agreement within the meaning of this
article, shall, at the request of one of the patieefer the parties to arbitration, unless it finthat the said
agreement is null and void, inoperative or incapabf being performedirticle 223 of theCivil Procedure
Law states that the court shall terminate courteedings if the parties have agreed, in accordaiitte
procedures set out in law, to submit the disputétfim be adjudicated in an arbitration court.
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(4)(c) of Regulation, if the defendant has not dleatated in Supplements 2 to Form |
that the claim should be submitted for the standiightion procedure. In turn, when
reviewing according to the standard procedurecthet will have to observe Brussels |
Regulation, which exclude from its scope disputeelation to arbitrary courts.
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4.7. The concept of "European order for payment" (EPO)

829. According toArticle 4 of Regulation 1896/2005:
The European order for payment procedure shalldialdished for the collection
of pecuniary claims for a specific amount that héaléen due at the time when
the application for a European order for paymensudmitted.

830. The abovementioned provision suggests that EPO woaedure of forced
fulfilment of obligations applicable in EU (excepenmark) in cross-border cases. EOP
procedure represents a non-evidence model, whictbasically, adopted from the
German Civil Procedurg? However, it cannot be unequivocally stated thaPH® an
absolutely analogous to German or non-evidence mode

831. First, according to Article 7(2)(e) of Regulation 189808, a creditor shall state
a description of evidence supporting the claim eatthan evidence itself (in non-
evidence model nothing shall be provided at all either evidence nor description
thereof).

832. Second creditor a creditor shall state in their appiicatthe grounds for
jurisdiction and the cross-border nature of thed&ee Article 7(2)(f)(g) of Regulation).
833. Third, first opportunity of the debtor to defend accoglito EOP shall be
statement of opposition which shall be sent witlindays of service of the order on the
defendant (Article 16 of Regulation). However, tbecond opportunity is extremely
limited and permissible only in exceptional casadi¢le 20 of Regulation). Thus, we
may conclude that EPO procedure in relation toak&btight is even more reduced than
in German or non-evidence model. It shall be ndtet according to Article 7(2) of
Regulation, a creditor, in their application onugsce of EPO, shall state also the
grounds for international jurisdiction and the ertrder nature of the case. While
Article 11 of Regulation provides that one of tleasons for rejection of the application
on EPO issuance shall be non-observance of intenaétjurisdiction and the cross-
border nature of the case as stated in Article Redulation. It means that both cases
shall be considered specific in EPO context, aeg thust be very significant for creditor
to successfully initiate EPO proceddfé.

834. EPO procedure shall apply tmancial claims for specific amount This means
that, for instance, creditor may not leave deteatiim of this amount with the court.

*1% Ferrand, F. "Mahnverfahren* Allemande, Injonctida payer Francaise et projets Communautaires:
Remarques Compartives. Grenziberschreitungen.ditré§e zum internationalen Verfahrensrecht und zur
Schiedsgerichtsbarkeit. Festschrift fir P.Schlogsen 70. Geburtstag. Tidbingen: Mohr Siebeck Verlag,
2005, p. 192.; Guinchard S., Ferrand F., ChanaRr@cédure civile. Droit interne et droit commurzereg.

29e édition. Paris : Dalloz, p. 881.

11 Rudevska, B. Eiropas maisma ifkojuma procedra: piengro$ana un probmjausjumi. Jurista \ards,

No. 24/25, 16.06.2009, p. 36
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Furthermore, financial debt shall be valid at thenrment when application for EOP is
submitted to court*?

4.8. European order for payment procedure

835. It must be noted at the beginning tha purpose ofEPO procedureir simplify,
speed up and reduce the costs of litigation inszbmgder cases concerning uncontested
pecuniary claims, and this procedure must be umifi@apid and efficient mechanism for
the recovery of uncontested pecuniary claims thmougy the European Union (See
Recital 9 and 29 of Preamble of Regulation 18963200

836. Entire EPO procedure (from the date of submissifdeRO application to the date
of issuance of EPO) shall maximum 90 days This is due to the fact that according to
Directive 2000/35/EC (29 June 2000) on preventibrate payment in commercial
matters™® Article 5(1) the Member States must ensure thdgiuent is received within
90 calendar days after submission of the claimpptieation to the court or to any other
competent institution under the condition that thebt or procedure issues are not
contested. Within a time period of 90 days theofwlhg is not counted in: a) time of the
transfer of documents; b) delays caused by thetoreduch as time spent for updating
the applications.

837. EPO application in Latvia shall be submitted to thstrict (city) court by the
registered address of the defendant, but, if tleen® such, by place of residence or legal
address. To resolve this jurisdiction issBection 24 of CPLshall be supplemented by a
respective provision, establishing that distridtyfjccourt shall review applications for
EPO.

12 Rauscher, T. (Hrsg.). Europaische Zivilprozessd wfollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 4 EG-MahnVO (GrubePU, S. 302.

*13 European Parliament and Council Directive 200®85bn combating late payment in commercial
transactions. OJ L 200, 08.08.2000, p. 35-38
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4.8.1. Filing an application: Standard Claim Form A

838. Pursuant td\rticle 7 (1) of Regulation 1896/2006:

1. An application for European Order for Paymenbgedure is filed using

standard claim form A, as provided in Appendix No.
839. The mentioned legal rule implies that the EPO apagibn has a unified
standardised form, which the applicants who waninitate the EPO procedure must
complete (see Appendix No. 1 to Regulation 18966200 a standard form A is not
applied, such application shall be denied (seeclkertil (1) (a) of Regulation 1896/2006).
840. As already specified above, by Regulation (EC) 886/2012 of the European
Parliament and of the Council of 4 October 20d2 amending the Appendixes to
Regulation (EC) No 1896/2006 of the European Pargat and of the Council creating a
European order for payment procedtifenew claim forms (only slightly different from
the previous ones) have been introduced; the nemsfare applicable as of 23 October
2012.
841. Article 7 of Regulation 1896/2006 provides exhaustive reguiadf requirements
the EPO application must comply with, except if Regulation clearly indicates the
application of national legal rulé¥>
842. Claim form A helps to remove claimant's languageiba 1) it is available in the
EU E-Justice Portal in all official languages ofetlEU Member Stateshttps://e-
justice.europa.eu/dynform_intro_taxonomy_action&@@ng=Ilv; 2) it uses the code
system, which allows entry of the relevant diggatle, thus avoiding use of language.
843. Claim form A shall be completed (filed) in the laragie or languages of the court,
where the EPO application was filed. In Latvia E&gplication shall be filed in Latvian
(Section 13 of CPLY™ It shall be admitted that neither legal rule ofgRlation
1896/2006 prescribes in what language EPO shoulildse however, an indication to
the language of the court in the country of adjatian is found in the Appendix to the
Claim Form A "Guidelines for Completing Claim FormSince claimant's EPO
application (Claim Form A) together with the EPQakHurther be forwarded to the
defendant in another EU Member State, it shall bead that according to minimum
procedural standards (see Articles 13 and 14 ofuR&gn 1896/2006), Article 27 of
Regulation 1896/2006 (whereof it follows that thegRlation on the service in the
Member States of judicial and extrajudicial docutsen civil and commercial matters

*14 Council Regulation (EU) No. 936/2012 (4 Octobei20on amending the Annexes to Regulation (EC)
No. 1896/2006 of the European Parliament and ofGbancil creating a European order for payment
procedure. Oll 283, 16.10.2012, 1.-23. Ipp.

*1> Conclusions of P. Mengozzi, Advocate General ef Buropean Court of Justice, in Case C-215/11
Szyrockadated 28 June 2012, para. 40. Available hevew.europa.eCase not considered at ECJ yet).
*1%See EU Judicial Network information on languages:
http://ec.europa.eul/civiljustice/case_to_court/ca&secourt lat Iv.htm#8
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shall be applied for the issue of EPO — Documerds/i€e Regulation), as well as
Article 8 of the Documents Service Regulation aedt®n 660 of the Latvian CPL), a
defendant is entitled to decline documents in laatvéent by a court of Latvia (Claim
Form A, and EPO). It once again substantiates piiran on the language issue already
mentioned in this Study, as well as integrationhef Documents Service Regulation into
minimum procedural standards. One should agree hat vB. Rudevska said in her
address at the International Scientific Conferesiceniversity of LatviaThe quality of
Legal Acts and its Importance in the Contemporapgdl Space(4 October 2012),
namely,EU institutions should carry out a significant stud/ regarding the relation
among the minimum procedural standards and their iteraction with the
Documents Service Regulation and national legal a&bf the Member States

844. If EPO application is filed with the Latvian court a foreign language, Latvian
court, pursuant to Section 131, Paragraph one, s€ld of CPL, shall dismiss the
application and set a deadline for filing an EP@li@ation in the Latvian language. If the
claimant within the specified time limit rectifidhe application, the EPO application
shall be considered as filed on the day it was siebmitted to the court. If the claimant
within the specified time limit does not rectifyetlapplication, the EPO application shall
be considered as not submitted and returned talthmant (Article 26 of Regulation
1896/2006; and Section 133, Paragraphs three amebf@CPL).

845. Pursuant toArticle 7 (5) of Regulation 1896/2006 the application shall be
submitted inpaper form or by any other means of communication, includehertronic
means of communication, which are accepted by tleenbkr State of origin and are
available to the court of origin. In Latvia an EP#pplication shall be submitted
personally (or through an authorised representative sent by post’ In Latvia
submission of an EPO application in electronic fasmot provided for.

846. Pursuant to recital 15 in the preamble to Reguiati®96/2006 and Article 25 of
the Regulationcourt fees shall comprise fees and charges to be paid tcaolet; the
amount of such fees is fixed in accordance withonat law. Thus the lodging of EPO
application should entail the payment of any apflie court fees. Upon filing EPO
applications to Latvian courts, state feeshall be paid — 2% of the indebtedness,
however, the amount shall not exceed LVL 350; sg&ld 26 of Regulation 1896/2006
and Section 34, Paragraph one, Clause 7 of CPL.ER@ delivery costs shall also be
covered:; in Latvia they are equal to LVL 528,

847. State Fee shall be transferredtd:

*17 See European Judicial Atlas:
http://ec.europa.eu/justice_home/judicialatlasflitihl/epo_communicationshtml_Iv_Iv.htm

*18 The prescribed amount may change in accordance witthe price changes in contracts for the
delivery of goods, postal service fees and amendntgtio the Civil Procedure Law.

*19 See http://www.tiesas.lv/index.php?id=26
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Beneficiary: Treasury

Registration No. 90000050138

Account No. LV55TREL1060190911200

Beneficiary Bank: Treasury

BIC: TRELLV22

Purpose of payment: case identification informasball be entered there.

848. EPO delivery costf VL 5.25) shall be transferred #6°

Beneficiary: Court Administration
Account No. LV51TREL2190458019000
Taxpayer No. 90001672316

Beneficiary Bank: Treasury

BIC: TRELLV22

849. Purpose of payment21499 Costs related to hearing of the case, case
identification information (defendant's name, sumea(physical individual), or name of
legal entity).

850. Thus, the following documents shall eeclosed with EPO applicationdiled to
Latvian courts:

850.1. a document certifying the payment of the State irelats (LVL) (see
Article 26 of Regulation 1896/2006 and Section 30Baragraph three of CPL),
and

850.2. a document certifying the payment of EPO issuarostscin lats (LVL)
(see Article 26 of Regulation 1896/2006 and Sec#66>, Paragraph three of
CPL).

851. The next issue is related to the number of EPOiegdpns to be filed. Regulation
1896/2006 does not specify in how many copies Ep@ication shall be filed. So there
are two optionsFirst option: hold a view that the EU legislature has not dlear
specified the number of EPO application copies #rel issue shall be governed by
national law of the Member States (see Article PRegulation).

852. Secondoption: interpret Article 7 of the Regulation as one whixhaustively
lists and prescribes all issues related to theertrend form of EPO application, and
conclude that filing of one copy shall be deemefficgant. Second option is supported
by recitals 9 and 29 in the preamble to Regulatierewith the purpose of Regulation
1896/2006 is to simplify, speed up and reduce thstscof litigation, as well as to
establish a uniform rapid and efficient mechanison the recovery of uncontested
pecuniary claims throughout the European Uniorshill be noted that P. Mengozzi,

520 Seehttp://www.tiesas.lv/index.php?id=26
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Advocate General of ECJ, in the conclusions of @8J2012 in Cas&zyrock&! has
pointed out the second option of interpretationmily, if all formal provisions of
Article 7 of the Regulation have been complied wiisue of EPO shall not be refused
for the reason that requirements of national lavthef Member State governing similar
procedures have not been satisfied, for exampéerduirements regarding the number
of copies of application or the claim amount spedifn national currency??

853. The Latvian courts shall not request filing of ER@plication in several copies
(i.e. one for each defendant; see Section 129gRgsh one of CPL). Pursuant to Article
12 (2) of Regulation 1896/2006, EPO shall be isstogkther with acopy of the
application form (English —copy, German —Abschrift French —copie Italian —
copiag Spanish —copig Lithuanian —kopija). It means that the Latvian courts shall
send the defendant eopy of EPO application instead of an attested copythut
Appendices 1 and 2 to application). There wouldHeereason to request that defendant
cover these costs, too; consequently,option of supplementing Section 38 of CPL
with the relevant office fees for making a copy oEPO application (Form A, except
for Appendices 1 and 2 thereto) shall be consideretience Article 25 of Regulation
1896/2006 has delegated the issue to national guoaklaw of the Member States.

854. Only one case when the Latvian courts have refte$8d application, which inter
alia was not drafted in two copies (the justifioatihereof Article 12 (2), and Article 11
of the Regulation), has been establishédiln three cases the courts have dismissed EPO
applications, specifying a time limit for rectifibt@n of the application, namely, filing the
application in two copies (the justification thefre@rticle 12 (2) of the Regulation;
Section 133 of CPL)**

4.8.1.1. Content of Application

855. Pursuanto Article 7 (2) of Regulation 1896/2006:

2. The application shall state: (a) the names addrasses of the parties, and,
where applicable, their representatives, and ofdbart to which the application
is made; (b) the amount of the claim, including thencipal and, where

applicable, interest, contractual penalties andtspgc) if interest on the claim is

2! Conclusions of P. Mengozzi, Advocate General ef Buropean Court of Justice, in Case C-215/11
Szyrockadated 28 June 2012, paras. 37, 38, 40. Avaikablsww.europa.eyCase not considered at ECJ
yet).

22 |bid., para. 38.

2 See decision of ekabpils District Court in Civil Case No. 3-10/00idated 30 May 2012 [not
published].

24 See Riga City Zemgale Suburb Court decision inl@ase No. 3-11/0014/12 dated 9 January 2012
[not published]; Riga District Court decision invliCase No. 3-11/0203/12 dated 19 April 2011 [not
published]; Riga City Vidzeme Suburb Court decisiorCivil Case No. 3-11-0278/5-2010 dated 1 March
2010 [not published].
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demanded, the interest rate and the period of tforewhich that interest is
demanded unless statutory interest is automaticadiged to the principal under
the law of the Member State of origin; (d) the @ the action, including a
description of the circumstances invoked as thasbakthe claim and, where
applicable, of the interest demanded; (e) a desiorpof evidence supporting the
claim; (f) the grounds for jurisdiction; and (g)dlcross-border nature of the case
within the meaning of Article 3.

856. Article 7 (2) of Regulation 896/2006 specifies théormation to be included in
EPO application. Claim Form A has been designedthen basis of this mandatory
information. However, neither the Claim Form, natiéle 7 (2) provide for claimant to
indicate that as of the day of fiing EPO applioatithe claim has fallen due (as
prescribed by Art. 4 of the Regulation). It mayrbgarded that the fact &fing a Claim
Form to courtper seincludes acknowledgment of the claim fallen dugyported by
concludent actions of the claimaft.

857. Atrticle 7 (2) (b) of Regulation 896/2006 specifies that capital (F@k, section
6), interest (Form A, section 7) and penalties ifF@, section 8), as well as the costs
(Form A, section 9) shall be pointed out separatElidently, for example, the value
added tax (VAT) shall be included in the notionpgital" and entered into section 6
"Capital">?° Therefore, the notion of "pecuniary claims forpeafic amount" included

in Article 4 of the Regulation is specified in déta Article 7, stating the elements
thereof.

858. With regard to capitaturrency, Latvia should receive EPO applications where
capital is indicated in the national currency of Bddmber State, or in EUR currency (as
specified in Form A, section 6, instead of Latviars (LVL) only>?’

859. Article 7 (2) (c) of Regulation 896/2006 also provides for cases deing
interest on claim in addition to the principal amount. brck case a claimant shall also
specify theinterest rate(Form A, section 7) and the period of time for @fhthat interest
is demanded unless statutory interest is autontigtedded to the principal under the law
of the Member State of originfhe interest rate may be specified as: 1) mandatory
interest (prescribed compulsory); 2) contract edér(rate agreed by the parties); 3)
capitalised interest (regards the situation, whaorueed interest is added to the principal
amount, and are taken into account upon calculatfdarther interest); 4) loan interest
(not late payment interest, but credit interesirghd at the issue of |080); 5) other
type of interest (see Form A, section 7).

°% gee also: Rauscher, T. (Hrsg.). Europaisches podkss- und Kollisionsrecht EuZPR/EulPR
Kommentar. Miinchen :Sellier, 2010. Art. 7 EG-Mahn{&uber U.P.), S. 315, 316.

26 geidl, S. Auslandische Vollstreckungstitel undiirdischer Bestimmtheitsgrundsatz. Jena : JWV, 2010,
S. 248.

%27 Conclusions of P. Mengozzi, Advocate General ef Buropean Court of Justice, in Case C-215/11
Szyrockadated 28 June 2012, para. 38. Availablevatw.europa.ei{Case not considered at ECJ yet).
*8Torgans, K. Saigbu tiesbas. | d¢a. Riga: Tiesu namugentira, 2006, 146. Ipp.
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860. Thetime period for which that interest may be demanded is: 1);y2ahalf year;

3) quarter; 4) month; 5) another time period (fgample, days). However, a claimant
shall not specify a particular date till when tlespective interest is demanded. Thus,
Regulation 1896/2006 does not forbid demandingsthealled "open interest", for which
neither the date (till when demanded), nor thd fatal value can be specified?

861. Evidently, interest is the only element of "pecuntdaim” that should not be
specified as a particular amount (unlike capitahaities and costs); it may be specified
as percentage (for example, 6% of a hundred parmnhor percentage points above the
basic interest rate ((for example, 7 percentagetpaibove the basic ratsy.

862. Article 3 (1) (d) of Directive 2000/35/EC (29 Jura®00) on combating late
payment in commercial transactidfisspecifies: "The level of interest for late payment
("the statutory rate")\which the debtor is obliged to pay, shall be then s theinterest
rate applied by the European Central Bank tonitst recent main refinancing operation
carried out beforéhe first calendar day of the half-year in ques{itihe reference rate"),
plus at least seven percentage points (fttaggin"), unless otherwise specified in the
contract. For ember State which is not participating in thedhstageof economic and
monetary union, the reference ragéerred to above shall be the equivalent ratdgdts
national central bank. In both cases, the refereateeinforce on the first calendar day of
the half-year in questioshall apply for the following six months."

863. "Theinterest rate applied by the European Central Bamlkts main refinancing
operations"means the interest rate appli@dsuch operations in the case of fixed-rate
tenders. In theevent that a main refinancing operation was coretlatcording to a
variable-rate tender procedure, this interest mefiers to the marginal interest rate which
resulted fromthat tender. This applies both in the case of singte andvariable-rate
auctions" (see Article 2 (4) of Directive).

864. In Latvia the statutory interest rate is 4%; it mpas on 1 January and 1 July
every year for such number of percentage points ¢baespond to the increase or
decrease in the recent refinancing rate, set byB#rk of Latvia before the first day of
the half-year in question, following the previousange in the principal interest rate.
Every year after 1 January and 1 July the Bank afvia immediately publishes a
notification about the valid principal interesteah the relevant half-year in the official
journal Latvian Herald (see Sect. 1765, Para. Batwian CL). It shall be noted that the
interest calculation method depends on the lawiegdpe to the contract in question
(whereof the claim arises from); or the specifiterest calculation method the parties
have agreed on in the contract. Section 1765 ofidatCivil Law shall be applicable if

2 Conclusions of P. Mengozzi, Advocate General ef Buropean Court of Justice, in Case C-215/11
Szyrockadated 28 June 2012, paras. 59, 62. Available; kessv.europa.eyCase not considered at ECJ
yet).

30 Seidl S. Ausléndische Vollstreckungstitel und mulischer Bestimmtheitsgrundsatz. Jena: JWV, 2010,
S. 247; See also Section 1765 of the Civil Law aivia.

%31 Directive 2000/35/EC (29 June 2000) of the EuropRarliament and of the Council on combating late
payment in commercial transactions. OJ L 200, Q2@#., 35.-38. Ipp.
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the contract between the parties is governed byidmtiaw. German law or UNIDROIT
principles of international commercial contrdis or even European Contract Law
principles, which provide for observation of ther&pean Central Bank (ECB) ratd
may be applicable to the contract (or interestudaton method).

865. In Article 7 (2) (b) of Regulation 1896/2006 thderest obligation is separated
from the capital (or principal obligation) sinceesfiication of interest in the EPO
application is not mandatory. In most cases integddigation follows the capital
obligation (or principal obligation), namely, inést may be claimed insofar as there is
capital for the recovery thereof a claim statenmeay be filed to coutt”. "The relation
between the principal obligation and interest daddiign has the following structure:

865.1. interest obligation arises because principal okbbgais to be paid
(namely, the principal has fallen due) and thevai payment is outstanding
(refers to late payment interest for the period nebe an agreement has been
reached or provided by legislative enactments);

865.2.  with the lapse of time accessory amounts are imduich the principal
claim, thus becoming a certain element of the arnisuguestion.®>

866. Contractual penalty shall be specified as a certain amount (for exampl
LVL 250), additional information about the contnaak penalty shall be specified as well
(see (Form A, section 8); for example, contracpealty; contract (Purchase Contract
No. 123 dated 3 August 2012) and the clause pnogidor the respective contractual
penalty (clause 7.1 — 0.1% for each day of deldyontractual penalty has been set out
as percentage (for example, 0.1% for each day lafyflethe specific amount shall be
filled in section "Amount” of section 8, Form A (feexample, 250), and interest
calculation method shall be indicated in the sectlease, specifydf section 8, Form
A, inter alia, the number of days of delay.

867. Costs(if any) shall be indicated in section 8, Formsfecifying whether they are
court fees, or other fees. Pursuant to Article 250f Regulation 1896/200@ourt fees
shall comprise fees and charges to be paid todb&,ahe amount of which is fixed in
accordance with national law. More on court feeths understanding of the Regulation
see sub-chapter "Court fees" of this Study; § 8&¥farther.

868. Pursuant tdrticle 7 (2) (d) of Regulation 1896/2006, EPO application (Form A)
shall also specifghe cause of the actionincluding a description of the circumstances
invoked as the basis of the claim and, where apiplié; of the interest demanded. Types
of the cause of the action are stated in Sectiaf Borm A (for example, purchase
contract, construction contract, etc.) The desiompof the circumstances is also included

32 UNIDROIT International Commercial Law principlesvailable atwww.unidroit.org

3 |n Latvian see more: Tofigs, K. Saigbu tiesbas. | dda. Rga : Tiesu namugentira, 2006, 149. Ipp.

%34 Conclusions of P. Mengozzi, Advocate General ef Buropean Court of Justice, in Case C-215/11
Szyrockadated 28 June 2012, para. 53. Available hevew.europa.eCase not considered at ECJ yet).
3 Conclusions of P. Mengozzi, Advocate General ef Buropean Court of Justice, in Case C-215/11
Szyrockadated 28 June 2012, para. 54. Available hevew.europa.efCase not considered at ECJ yet).
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in Section 6 of Form A (for example, default, lggayment, non-delivery of goods or
services). The interest claimed shall be indicateslection 7 of Form A.

869. Pursuant trticle 7 (2) (e) of Regulation 1896/2006, EPO Application (Form A)
shall also include description of evidencesupporting the claim. Pursuant to recital 14
in the preamble to the Regulation, it should be molsory for the claimant to include in
EPO application (Section 10, Form A) a descriptidrevidence supporting the claim.
Evidently, the evidence shall not be enclosed viaPO application (Form A); the
description thereof in Section 10 of Form A is &iéint, where the ways of permissible
evidence include: 1) written evidence (code 01l1);wZhess testimony (code 02); 3)
expert opinion (code 03); 4) material evidence é0d), and other ways of evidence
(code 05), which shall be specified in Colum 1#ofm A.

870. Description ofwritten evidenceshall include the description of the document,
document number and date (if any). Descriptiowibfiess testimonghall include names
and surnames of witnesses. Descriptionegpert opinionshall include name and
surname of expert, sphere of expert examinatiore ofadrafting expert opinion, and the
number thereof. Description ahaterial evidenceshall include the description of a
specific thing, and, probably, the location thereof

871. If the claimant in Section 10 of Form A has not@fed any evidence at all, the
court, pursuant to Article 9 of Regulation 1896/@0&hall give the claimant the
opportunity to complete the EPO applicatidhlt shall be taken into account that the
description of evidence serves both to the defefpdard the court which, pursuant to
Article 8 of Regulation 1896/2006, in the coursecohsidering EPO application form
shall examine, whether the requirements set owriitle 7 are met and whether the
claim appears to be founded.

872. In the EPO Application the claimant shall also esttitebasis of international
jurisdiction pursuant to Article 6 of Regulation 1896/2006, avitether the case is a
cross-border casepursuant to Article 3 of the Regulation.

4.8.1.2. Claimant's Declaration

873. Pursuant térticle 4 (3) of Regulation 1896/2006:
3. In the application, the claimant shall declakat the information provided is
true to the best of his knowledge and belief anall shcknowledge that any
deliberate false statement could lead to appropr@gnalties under the law of the
Member State of origin.

874. The said legal rule provides that the claimanhim EPO application shall certify
by his signature that the information providedrigetand acknowledge his liability for

3¢ Rauscher, T. (Hrsg.). Europaisches Zivilprozessd WKollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 7 EG-MahnVO (GrubePQ, S. 317.
*|bid., 316, 317.
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providing false information. Liability shall be satcording to the national law of the
country whose court hears the EPO application. lain€ Form A of Regulation
1896/2006, under section 11 the claimant shall gigrfollowing text:

| hereby certify that the information providedrige to the best of my knowledge and belief.

| acknowledge that any deliberate false statemealdclead to appropriate penalties under the lawhef
Member State of origin.

Place: Date: aBigm and/or stamp:

875. Such certification is necessary because:

875.1.  the court issues the order solely on the basisfofmation provided by
the claimant; the information is not verified bytbourt (see Article 12 (4) (a) of
Regulation 1896/2006);

875.2.  evidence is not enclosed with the EPO applicatwry a description of
evidence supporting the claim is included (seechati7 (2) (e) of Regulation
1896/2006).

876. It follows from the said text that liability occumnly for knowingly providing
false information, not due to inadvertence, forregke.

877. Legal literature points out that Regulation 1896&0should also specify
information on (for example, in Article 29), whant of liability is prescribed in each
Member Staté® Such information would enable a claimant learn theticular
consequences of his action. In other words, upgmirsy the said certification a claimant
shall be aware of the particular legal consequeatéss actions in the relevant Member
State.

878. Besides, it is not known, whether criminal or cilibility is implied>*° At
present it may be either the one, or the other.

4.8.1.3. Application Form and the Signature therein

879. As the questions of the application form have alyelaeen considered, this sub-
chapter will deal withArticle 7 (4) of Regulation 1896/2006:
4. In an Appendix to the application the claimam@ynmdicate to the court that he
opposes a transfer to ordinary civil proceedingshm the meaning of Article 17
in the event of opposition by the defendant. Thissdnot prevent the claimant

3% Kormann J.M.Das neue Europaische MahnverfahrenViengleich zu den Mahnverfahren in
Deutschland und Osterreich. Jena: JWV, 2007, S. Ralischer, T. (Hrsg.). Européisches Zivilprozess-
und Kollisionsrecht EuZPR/EulPR Kommentar. Miunche8ellier, 2010. Art. 7 EG-MahnVO (Gruber
U.P), S. 317.

3% Kormann, J.M.Das neue Europaische MahnverfahranViergleich zu den Mahnverfahren in
Deutschland und Osterreich. Jena : JWV, 2007, 8. 10
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from informing the court thereof subsequently,ibwny event before the order is
issued.

880. In Appendix 2 to Appendix | (Claim Form A) of Regtion 1896/2006 the
claimant may at once indicate that tigposesa transfer to ordinary civil proceedings
should the defendant file his objection against ERGhall be noted that the information
provided by the claimant in Appendix 2 to Form At forwarded to the defendant (see
Article 12 (2) of the Regulation), wherewith thefeledant is not advised of the claimant's
intent in the matter. It is correct because if deéendant knew the claimant's position of
opposing ordinary civil proceedings he would fite@bjection without delay’°

881. If the claimant has not stated anything in Appengjxt is presumed that he
would like to transfer adjudication of applicatimordinary civil proceedings. Article 7
(4) of the Regulation enables the claimant infolma tourt thereof subsequently (i. e.
after filing the EPO application, but in any evdatfore the EPO — Appendix V — is
issued. The Regulation does not prescribe a spawial for notification of the court,
therefore it may be either in a free format appiarg or filling in Appendix 2 to form A
and submitting to the court.

882. The claimant, who takes a decision on the transfeclaim to ordinary civil
proceedings, shall duly consider changes in thernational jurisdiction of the court,
namely, whether the court of international competeim EPO issues will also retain its
international competence in the event of ordinawil roceedings, if the matter
concerngonsumersRules of Article 6 (2) of Regulation 1896/200&kHe compared to
the rules of Brussels | Regulation on jurisdict{gmticles 15-177*

883. Pursuant td\rticle 7 (6) of the Regulation:

5. The application shall be signed by the claimant where applicable, by his
representative. Where the application is submitied electronic form in
accordance with paragraph 5, it shall be signechgtordance with Article 2(2)
of Directive 1999/93/EC of the European Parliamend of the Council of 13
December 1999 on a Community framework for eleatragignatures. The
signature shall be recognised in the Member Statwigin and may not be made
subject to additional requirements.

884. EPO application (Form A) shall be signed by thencéat or his representative.
Signature shall be put right behind section 11 dewehe certification of truthfulness of
information.

885. If EPO application has not been signed, the comutsuant to Article 9 of
Regulation 1896/2006, shall give the claimant tphpastunity to complete or rectify the

40 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd WKollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 7 EG-MahnVO (GrubePU, S. 318.
> pid., S. 319.
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application within a time limit set by the coum lLatvia the court shall make a decision
on the dismissal of application and set a timetlimirectify the application (see Sect.
133 of CPL). Here a question may arise: why by @malSection 408.o0f CPL
whereunder EPO application shall be refused isapmiicable. Answer: Article 9 of
Regulation 1896/2006 clearly states that in sudesdhe courshall givethe claimant
the opportunity to complete or rectiyPO application within a time limit set by the
court. The application of this legal rule in Latvdamplies with Section 133 of CPL —
dismissal of application, setting a time limit tbe rectification thereof.

886. As already stated previously, fiing of EPO appiica electronically is not
provided for in Latvia.

5.1.1. Hearing of Claim

887. Pursuant t@rticle 8 of Regulation 1896/2006:

The court seized of an application for a Europeadeo for payment shall
examine, as soon as possible and on the basig @fplication form, whether the
requirements set out in Articles 2, 3, 4, 6 andr@ met and whether the claim
appears to be founded. This examination may takefahm of an automated
procedure.

888. It shall be pointed out at once that in Latvia ekaation of EPO applications does
not have the form of an automated procedure. WineBRO application (Form A) has
been received, the court as soon as possible iitrout unnecessary delay) and on the
basis of information contained in the applicatiomi shall examine:

888.1. whether the requirements set out in Articles 24,& and 7 are meand

888.2.  whether the claim appears to be founded.

889. Meeting the requirements set out in Articles 2, 34, 6 and 7 ofRegulation
1896/2006.The court shaléxamine:

889.1.  whether the scope omaterial application of Regulation 1896/2006 i me
(Article 2 of the Regulation);

889.2.  whether the case is a cross-border case (Artioletl3e Regulation);

889.3.  whether EPO application concerns collection of peny claim for a
specific amount that has fallen due at the time rwhkiee application for a
European order for payment is submitted (Articlef she Regulation);

889.4.  whether international jurisdiction laid down in &te 6 of the Regulation
is met. In other words, whether the Latvian coas nternational competence to
examine the particular EPO application;

889.5.  whether all autonomous requirements regarding tinen fand content of
application under Article 7 of the Regulation aretm
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890. If the court establishes that some requirementrotle 7 of the Regulation are
not met, the court shall give the claimant the oppoty to rectify and/or complete the
EPO application. If within the time limit set byettourt the claimant has failed to make
the relevant rectifications and/or completions, ¢bart, pursuant to Article 11 (1) (a) and
(c) of Regulation 1896/2006, may reject the EPUiea{on.

891. Pursuant to Article 10 of Regulation 1896/2006h#& requirements referred to in
Article 8 are met for only part of the claim, theuct shall inform the claimant to that
effect, using standard form C as set out in Appetidli The claimant shall be invited to
accept or refuse a proposal for a European oragyaipgment for the amount specified by
the court.

892. Whether the claim seems clearly founded and admidse. This requirement
shall be interpreted together with Article 11 (&) é&nd (c) of the Regulation. The notion
"seems clearly founded and admissible” should berpreted as an EPO application

which is supported by evidently existing paymenitgattion >**

5.1.2. Completion and Rectification of Application: Standa& Form B

893. Pursuant td\rticle 9 of Regulation 1896/2006:

1. If the requirements set out in Article 7 are mo¢t and unless the claim is
clearly unfounded or the application is inadmissibthe court shall give the
claimant the opportunity to complete or rectify thgplication. The court shall

use standard form B as set out in Appendix Il.

2. Where the court requests the claimant to corapetrectify the application, it

shall specify a time limit it deems appropriatetire circumstances. The court
may at its discretion extend that time limit.

894. It follows from the abovementioned legal rule tiathe cases specified therein
the court has an obligation to give the claimaset dpportunity tocomplete or rectify
EPO application. The completion of rectification of application ynbe performed in
cases if the data or information in the EPO appbeca(Article 7 of the Regulation) is
incomplete or inaccurate. For example, the clainmas failed to sign EPO application,
or complete certain graphs of the application (fofdh The same refers when the
claimant has filled in obviously erroneous dateentered the information in the wrong
sections. Also the cases when the claimant hasfileot the court an application in
Latvian. In all abovementioned cases the courbtsemtitled to reject EPO application at
once (immediately applying Article 11 (1) (a) oeétRegulation)The court is obliged to
give the claimant an opportunity to complete or retify EPO application.

42 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Wollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 8 EG-MahnVO (GrubePU, S. 321, 322.
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895. Giving the claimant an opportunity to complete ectify EPO application, the
court applieform B as set out in Appendix Il to Regulation 1896/20CG6ncurrently,
the court sets a time limit for the return of coetptl or rectified application. In form B
the court may oblige the claimant to file the ERfplecation in Latvian. The court may
commission the claimant to complete or rectify tbibowing data: the parties and their
representatives (code 01); basis of jurisdictiomdéc 02); cross-border case (code 03);
bank details (code 04); principal amount (code @&grest (code 06); penalties (code
07); costs (code 08); evidence (code 09); additiindings (code 10); signature (code
11).

896. |If the claimant within the time limit set by the wt returns the completed or
rectified application, the court shall issue EPQtid 12 of the Regulation). If the
claimant within the time limit set by the courtlfato return the completed or rectified
application, the court shall reject EPO applicatarticle 11 (1) (c) of the Regulation). If
the claimant returns the completed or rectifiedliappon after the time limit set by the
court, but the court has not yet made a decisiotherissue of EPO or the rejection of
application, such completed or rectified applicatshall be accepted by the court and
deemed as filet(®

897. Completion or rectification of EPO shall not be maith the event the EPO
application isclearly unfounded or inadmissible Detailed explanation of the notion
"clearly unfounded or inadmissiblé has been provided further (see the next sub-
chapter of the Study "Rejection of application'9® and further).

898. Analysis of adjudications of Latvian courts allows concluding that Latvian
courts seldom apply Article 8f Regulation 1896/2006. Instead the courts refgeO
applications at once (pursuant to Article 11 (3)dfathe Regulation).

899. For example:

899.1. Riga City Zemgale Suburb Cotftt applied Article 9of Regulation
1896/2006 to enable the claimant: to specify in Eifplication the period for
which interest on claim is demanded (Article 7 (2) of the Regulation); to
specify the debtor's name as the CMR waybill, wherthe claim was founded,
bore a different debtor's name.

899.2. Riga City Zemgale Suburb Court in two caéesipplied Article 9of
Regulation 1896/2006 to give the claimant timetfar payment of State duty. It
shall be noted that Article 8f the Regulation does not provide for such cases.

*3 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd WKollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 11 EG-MahnVO (GruhgeP.), S. 331.

¥4 Riga City Zemgale Suburb Court decision of 6 Fabyu2012 . in Civil Case No. 3-11/0050/12 [not
published].

%> Riga City Zemgale Suburb Court decision of 29 Noker 2011 in Civil Case No. 3-11/0491/5-2011
[not published]; Riga City Zemgale Suburb Courtigien of 2 August 2011 in Civil Case No. 3-11/0293
2011 [not published] and Riga City Zemgale SubDdurt decision of 31 October 2011 in Civil Case No.
3-11/0293-2011 on the extension of time limit [pablished].
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For the non-payment of State duty Article &6the Regulation shall be applied,
respectively, the provisions of Latvian CPL.
899.3. In four cases Latvian courts rejected EPO appbecafpursuant to Article
11 (1) of Regulation 1896/2006) instead of givihg tlaimant an opportunity to
complete or rectify the application as providedasgicle 9 of the Regulation*®
900. Such action of Latvian courts may partially be ibttred to the fact that,
according to national procedure of enforcementhdigations by notification procedure
as provided by the Civil Procedure Law of Latviae application shall not be modified,
completed or rectified, i. e. the application shb# either accepted or rejected.
Wherewith the Latvian courts have not got accustbtoeopportunities of compromise as
provided by Articles 9 and 10 of Regulation 189&R0 Thus thepossibility of
integrating reference to Articles 9 and 10 of Regalion 1896/2006 into Section 131
of CPL may be considered on, or extra attention tahe issue should be paid in the
Latvian judges training programmes.

5.1.3. Modification of Application: Standard Form C

901. Pursuant t\rticle 10 of Regulation 1896/2006:
1. If the requirements referred to in Article 8 aretnfi@ only part of the claim,
the court shall inform the claimant to that effagctjng standard form C as set out
in Appendix Ill. The claimant shall be invited tocapt or refuse a proposal for a
European order for payment for the amount specibgdhe court and shall be
informed of the consequences of his decision. Taenant shall reply by
returning standard form C sent by the court withitime limit specified by the
court in accordance with Article 9(2).
2. If the claimant accepts the court's proposa¢ tourt shall issue a European
order for payment, in accordance with Article 12y that part of the claim
accepted by the claimant. The consequences witlece$o the remaining part of
the initial claim shall be governed by national law
3. If the claimant fails to send his reply withirettime limit specified by the court
or refuses the court's proposal, the court shaljece the application for a
European order for payment in its entirety.

902. Although Article 10 (1) of Regulation 1896/2006 pisi out partial meeting of the
requirements referred to in Article 8 on the pdrthe claimant, the following text of
Article 10 (1); however, suggests that it refershe cases, when the pecuniary claim
amountspecified in the EPO application only partially rieethe criteria set out in Article

%4 Riga City Vidzeme Suburb Court decision of 4 Nobem2010 in Civil Case No. 3-10/1040/13-2010
[not published]; Riga City Vidzeme Suburb Court idem of 15 March 2010 in Civil Case No. 3-
10/0531/5-2010 [not published]; Riga City Zemgalgh&b Court decision of 12 August 2009 in Civil
Case No. 3-10/0555-2009 [not published]; Valmietiatiixt Court decision of 12 March 2009 in Civil
Case No. 3-10/0065-09 [not published].
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7 (2) (b) of the Regulation, and in the rest of ttl@im such amount seems clearly
unfounded. Such situations may arise if:
902.1. EPO application comprises several concurrent paguelaims and part
of such claims may seem clearly unfounded;
902.2. EPO applications contains one pecuniary claim, hewethe amount
thereof seems clearly unjustifiél. For example, the principal amount (capital)
is set to be LVL 1200, but the penalty makes LVIO 300.
903. If the court finds out such cases, it is obligedtspant to Article 10 (1) of the
Regulation, to specify a commensurate amount ofalper(for example, reduce the
penalty from LVL 340 000 to LVL 2000 respectivelghd offer the claimant either to
accept, or refuse the proposal for the Europearerofdr payment in the amount
suggested by the court. Concurrently, the coudrmé the claimant of the consequences
of such decision, as well as sets the time limifgi@viding a reply to the proposal of the
court. The time limit shall be set pursuant to éi9 (2) of the Regulation, namely, the
court shall set the time limit it deems to be appiate in the circumstances; the court at
its discretion €x officig may extend that time Ilimit. The court performd al
abovementioned actions using standarin C as set out in Appendix Ill to Regulation
1896/2006 "Proposal to the claimant to modify apliaption for European order for
payment".
904. The claimant has two options — either to acceptiely) the proposal of the
court on the modification of claim amount, or refuke proposal (actively or passively).
905. If the claimantacceptsthe proposal of the court, he shall reply by metuy the
standard form C sent by the court within the timatlspecified by the court (Article 10
(1) of the Regulation); the claimant shall put assrin the last section of the forth
accept the above proposal by the coudpecify the place and date of completion,
corporate name of company or organisation (legatygnname/surname, and sign the
form (affix a stamp).
906. Upon return of standard form C within the speciftede limit, wherewith the
claimant accepts the court's proposal, the couwatl $ésue EPO in accordance with
Article 12 for that part of the claim accepted by he claimant The consequences with
respect to the remaining part of the initial clashmall be governed by national law (see
Article 10 (2) of the Regulation). Consequences nianply both material legal
consequences, and procedural legal consequéfidemeans that with respect to the part
of the claim rejected in the EPO procedure thenadait may submit a claim statement to
the court in compliance with the procedures préscriby law (see Section 222 of CPL).
907. Pursuant to Section 219, Paragraph two of CPLcthat shall leave the claim
unajudicated for the part whereof EPO was not sageprescribed by Article 10 (2) of

7 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd WKollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 10 EG-MahnVO (GruhgeP.), S. 325.
¥ Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Wollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 10 EG-MahnVO (GrubeP.), S. 326.
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Regulation 1896/2006. It means that the court sh&# a special motivated decision for
that part of the pecuniary claim. An ancillary cdeapt may be submitted regarding such
decision (Section 221 of CPL). For the part of ¢tkem which the claimant has accepted
the court shall issue EPO (standard form E as setimo Appendix V to Regulation
1896/2006).

908. If the claimantrefusesthe proposal of the court, he shall reply by meitug the
standard form C sent by the court within the timatlspecified by the court (Article 10
(1) of the Regulation); the claimant shall put assrin the last section of the forth
refuse the above proposal by the coudpecify the place and date of completion,
corporate name of company or organisation (legatygnname/surname, and sign the
form (affix a stamp, if any).

909. Upon return of standard form C within the specifiede limit, wherewith the
claimant refuses the court's proposal, the coursyant to Article 10 (3) and Article 11
(1) (d) of the Regulation, shakject EPO application in its entirety.

910. The same occurs if the claimant fails to returnrbigly (makes no reply) within
the time limit specified by the court.

911. To reject an EPO application, the court shall usedard form D as set out in
Appendix IV to Regulation 1896/2006 "Decision tgext the application for a European
order for payment" (see paragraph two of Article(1)Lof the Regulation). More on the
rejection of EPO application in the sub-chapterjéRion of Application” of this Study;

§ 913 and further on.

912. It shall be noted thafrticle 9 is different from Article 10 of Regulation
1896/2006 as to:

Regulation | Scope of application Standard form to Legal consequences
1896/2006, be completed and
article the performer

Article 9 If the formal requirements Form B: 1. If the claimant within the time limit set by
set out in Article 7 of the to be completed by the the courthas completed and/or rectified EPO
Regulation are not met andcourt (and sent to the application, the court shalisue EPO for the
unless the claim is clearly claimant). pecuniary claim in its entirety (using form
unfounded or the E).
application is inadmissible. 2. If the claimant within the time limit set by
Already initially it is clear the courthas not completed and/or rectified
that if the claimant EPO application, the court sha#lject EPO
completes or rectifies EPQ application in its entirety (using form D).

application, the court may
issue EPO for the pecuniary
claimin its entirety.

Article 10 The amount of pecuniary| Form C: 1. If the claimant within the specified tim
claim stated in the EPOQ- initially to be | limit acceptsthe proposal by the court, th
application only partiallyy completed by the couit court shallissue EPO for the partof amount
complies with the criterig (and sent to the which the claimant has accepted (using fgrm
set out by Article 7 (2) (b)1 claimant); E). For the rest of the claim court proceedings
(d) of the Regulation; for - last section of formj shall be terminated (Section 219, Paragraph
the rest of the claim thgtC to be completed by two of CPL); the court shall take a specjal
amount seems clearlythe claimant (and motivated decision thereof.
unfounded. Therefore, it isreturned to the count 2. If the claimant refuses the court proposal or
initially clear that EPO may within the specified| does not reply within the specified time lim|t
be issued only fopart of | time limit). the court shalteject EPO application in its

@ @D
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the pecuniary claim. entirety (not only for the part thereof)
(using form D).

Further on the legal consequences provigded
by Article 11 (2) and (3) of the Regulatign
arise: there shall be no right of appeal agajnst
the rejection of the application; the rejectipn
of the application shall not prevent the
claimant from pursuing the claim by means|of
a new EPO application or of any other
procedure available under the law of|a
Member State.

5.1.4. Rejection of Application

913. Pursuant td\rticle 11 of Regulation 1896/2006:

1. The court shall reject the application if: aethequirements set out in Articles
2, 3, 4, 6 and 7 are not meir b) the claim is clearly unfounded or inadmissible;
or c¢) the claimant fails to send his reply within ttme limit specified by the
court under Article 9(2)pr d) the claimant fails to send his reply within tiree
limit specified by the court or refuses the couptsposal, in accordance with
Article 10. The claimant shall be informed of th@unds for the rejection by
means of standard form D as set out in Appendix IV.

2. There shall be no right of appeal against theaton of the application.

3. The rejection of the application shall not prevéhe claimant from pursuing
the claim by means of a new application for a Eeap order for payment or of
any other procedure available under the law of aider State.

914. The court may reject EPO application in four casdy:

914.1. if the requirements set out in Articles 2, 3, 4ald 7 of Regulation
1896/2006 are not met;

914.2.  the claim is clearly unfounded or inadmissible;

914.3.  the claimant fails to send his reply within the ¢iimit specified by the
court under Article 9 (2) of the Regulation;

914.4.  the claimant fails to send his reply within the ¢inimit specified by the
court or refuses the court's proposal in accordanith Article 10 of the
Regulation.

915. It shall be minded thatrticle 11 (1) (a) of the Regulation is to be interpreted
through the prism of Article 9 (or Article 10) arditicle 7 of the Regulation; it shall be
applicable at once only in cases when completionremtification (Article 9), or
modification (Article 10) of the application is imagsible.If completion, rectification,

or modification of EPO application is possible, thecourt shall not immediately
reject EPO application on the basis of Article 11 ) (a) of the Regulation.
Unfortunately, Latvian courts tend to apply Artidé (1) (a) of Regulation 1896/2006
immediately, not giving the claimant an opporturitycomplete, rectify, or modify EPO
application.
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915.1.  For example,Riga City Vidzeme Suburb Codft immediately rejected
EPO application (on the basis of Article 11, Paran its entirety) because: 1) the
amount of the claim and interest on the claim wated in euros (EUR) instead
of lats (LVL); 2) a document in a foreign languagas appended to the
application. The above cases do not provide sefiicbasis for the rejection of
EPO application immediately. Regulation 1896/20@&< not provide for any
documents to be appended to EPO application. Afbrimation about the
pecuniary claim shall be included in the EPO agpion (standard form A). Also
stating the claim amount is EUR currency is noutiigent basis for rejecting
EPO application.

915.2.  In another case Riga City Zemgale Suburb Colinnmediately rejected
EPO application (on the basis of Article 11 (1)iia entirety) because the
registration number of the defendant as specifigdhle claimant was that of
another company in accordance with the informatmf the Register of
Enterprises of the Republic of Latvia. In this cdke court was to allow the
claimant to rectify the EPO application (applyingiéle 9 of the Regulation).

915.3. For example, Valmiera District Cour®® immediately rejected EPO
application (on the basis of Article 11 (1) inéstirety) because the claimant had
not used standard form A and had not submittedltien statement in Latvian.

916. It follows from the above thaltatvian courts not only tend to reject EPO
applications immediately, but also refer to Articlell (1) (a) of Regulation 1896/2006
in its entirety, thus not discriminating among the essentially different legal rules
therein and, consequently, among the different basi for rejection of EPO
application.

917. |If the claim in the EPO application is clearly uafmled or inadmissible, the court
may reject such application immediately in accoogawith Article 11 (1) (b) of the
Regulation. The notion"unfounded or inadmissible" is a general stipulation, which a
judge in each particular case shall assess acgptdifis own belief. The said notion
might include, for example, situations wherein ERO application is a clear proof of a
non-existent pecuniary claim.

917.1. For examplethe claimant has indicated the president and govent of a
EU Member State as defendants; the pecuniary cleapital) has been specified
in the amount of EUR 20 million; in turn, in secti6é of form A "The claim
relates to" the claimant has marked code 25 ("Othspecifying "Inducer of
economic crisis"; the other sections of EPO appboahave not been completed.
It is evident that such pecuniary claim is non-ea$ clearly unfounded and

> Riga City Vidzeme Suburb Court decision of 15 Ma@010 in Civil Case No. 3-10/0531/5-2010 [not
published].

>0 Riga City Zemgale Suburb Court decision of 12 Astg2009 in Civil Case No. 3-10/0555-2009 [not
published].

> valmiera District Court decision of 12 March 20@3Civil Case No. 3-10/0065-09 [not published].
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inadmissible therefore such EPO application shall rbjected (pursuant to
Article 11 (1) (b) of the Regulation).
918. When examining whether an EPO application is fodnoleunfounded the court
shall only be governed by the information state@RO application, in particular by the
description of evidence available in support of ¢k@m (section 10 of form A) and the
description of the claim (section 6 of form A).

918.1. For example Riga City Vidzeme Suburb Codtt deemed as unfounded
and therefore inadmissible the EPO application winerl) a copy of a payment
order in a foreign language was appended; 2) dontsneertifying the payment
of legal fees (LVL 5.25) were not appended; 3) th@mant had appended
26 documents in foreign languages which, obviouglgtify the claim. At the
same time the claimant had stated the purchaseacornb be the basis for the
claim. It is evident has shall not be establisiéte court was to apply Article 9
of Regulation 1896/2006 and give the claimant apoojunity to complete or
rectify the EPO application. With regard to documsecertifying payment of
legal fees the court was to take a decision to idsfPO application, setting a
time limit for the rectification thereof — executicof relevant payments and
submission of documents certifying the paymeniegtl fees (see Art. 25 of the
Regulation; Section 131, Paragraph two and Parhgyag, Clause 3 of CPL).

919. Atrticle 11 (1) (c) and (d)of Regulation 1896/2006 shall only be applicable if

919.1.  the court has previously charged the claimant titghtask to complete or
rectify EPO application within a specified time iinfAricle 9 of the Regulation)
and the claimant within that time limit has nottskis reply to the court; or

919.2.  the court has previously proposed the claimantadify EPO application
within a specified time limit (Article 10 of the Belation) and the claimant
within that time limit has not sent his reply teetbourt, or has refused the court
proposal.

920. When rejecting EPO application in accordance with a reason set out in
Article 11 of the Regulation, a judge takesdacision to refuse accepting EPO
application (see Section 131, Paragraph two and ParagraphCismese 2; Section 406.
of CPL). However, unlike Section 132, Paragrapkehsf CPL, no ancillary claim can be
submitted regarding such court decision. Pursuanitticle 11 (2) of Regulation
1896/2006 there shall be no right of appeal agdinstrejection of the application.
However, the legal consequences of the decisiorreject EPO application (see
Article 11 (3) of the Regulation) and the decistonrefuse accepting EPO application
(see Section 131, Paragraph two and ParagraptCtangse 2; and Section 406f CPL)
are identical.

52 Riga City Vidzeme Suburb Court decision of 4 Nobem2010 in Civil Case No. 3-10/1040/13-2010
[not published].
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921. Since, pursuant to Article 25 of Regulation 1896&0the amount of fees and
charges to be paid to the court is fixed in accacdawith national law of the Member
States, the paid State duty and the costs relatelet delivery of notification shall be
included if the proceedings are to be continuedrdimary civil proceedings (Section 36.
of CPL). Transfer to ordinary civil proceedings magcur upon two cumulative
preconditions: 1) the defendant has lodged a statewf opposition to EPO (standard
form F),and 2) the claimant in EPO application — Appendix 2Zfaom A — has left a
blank space, not specifying that he does not waatproceedings to be continued as
ordinary civil proceedings. It shall be noted thairsuant to Article 7 (4) of the
Regulation the claimant may inform the court of dpposition to a transfer to ordinary
civil proceedings after the EPO application hasnbgeomitted, but in any event before
the issue of EPO (form E).

922. If the claimant has indicated that he opposes twaasfer to ordinary civil
proceedings, court fees (State fees and the aalsted to delivery of notification) should
be repaid to the claimant immediately, including tiespective indication in the court
decision (Section 37, Paragraph one, Clause 2 bj.@Rore on the court fees in the sub-
chapter "Court Fees" of this Study.

923. It follows from the abovementioned that the enarpart of the court decision be
like this (if the claimant does not want to tramgteordinary civil proceedings):

[]
Decided:
1. Reject the company "ABC" application feuropean order for payment agaisdA "A un B".

2. Issue standard form D as provided by ArticlgI)lof Regulation 1896/2006 and send it to thencdait -company
"ABC.

3. Decision in the part for the rejection of thelgation forEuropean order for payment shall not be appealed.

4. Rejection of the application f&uropean order for paymeghall not prevent the claimant from pursuing trernslby
means of a new application for a European ordepégment or of any other procedure available uttteCivil
Procedure Law of Latvia.

5. Reimburse the applicant — company "ABC" — thil&tate fee in the amount of LVL 30.

6. Decision in the part for reimbursement of Statemay be appealed submitting an ancillary claithin 15 days>
as from the day of issue of attested copy of thoesém.

5.1.5. Legal Representation

%% The situation, when the claimant lives in a MemBtate other than Latvia, is taken into accourthef
claimant lives in Latvia, ancillary complaint shalk submitted within 10 days as from the day when t
court decision was taken (Section 442 of CPL).
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924. All three Regulations dealt with in this Study erapize that representation by a
lawyer or another legal professional shall not bandatory. Also Article 24 of
Regulation 1896/2006 states that no legal reprasentis required for the claimant in
respect of the application for a European orderpgayment and for the defendant in
respect of the statement of opposition to EPO. Hewestandard form A to Appendix |
has some sections where representatives may b#iepdttem 2), thus the party may
apply the right to a lawyer.

925. As stated above, not always a party will be ableamplete the appended forms
unassisted by a legal professional. Although thien$oare unsophisticated, some issues
may present difficulties, for example, grounds ¢ourt's jurisdiction; therefore, a party
may decide to authorise a lawyer to represent @ingy |n the relevant court proceedings.

5.1.6. Court Fees

926. Article 25 (2) of the Regulation states tladurt fees shall comprise fees and
charges to be paid to the court, the amount of vlsdixed in accordance with national
law. Recital 26 in the preamble to Regulation 18066 and Article 25 thereof point out
that court fees should not include, for exampleykxs' fees. Thus, in the understanding
of the Regulation court fees would be similar tosth prescribed by Section 33 of CPL,
namely, court costs — State fees, office fees astsaelated to adjudicating a matter.
927. The scope of adjudication costs shall be set inr@emnce with the national law of
the Member State where standard form A — Appendixo Ithe Regulation was
submitted. In Latvia, pursuant to CPL, State feesuch cases would be 2% of the
indebtedness, however, not exceeding LVL 350 (8e@#, Paragraph one, Clause 7), as
well as costs related to conducting a matter, icasts of delivery and issue of court
documents.

928. However, a party may incuther costs inter alia, the costs related to conducting
of a matter, for example lawyer's fees. Althougl Begulation does not specify such
type of costs, the standard form A "Application &European order for payment” has a
section to indicate court fees and other fees —bdospecified (section 9 "Costs (if
applicable)"). Thus the claimant may also spectheo costs related to EPO procedure.
929. |If the defendant has advised of his opposition ROE using form F, and the
proceedings have been transferred to ordinary guiceedings (Article 17 of the
Regulation), in Latvia Section 360f CPL shall be applied with regard to court fees;
Section 36. of CPL prescribes that the fee for EPO applicapieitl in accordance with
the Regulation 1896/2006 shall be included in tnewant of State fee for lodging a claim
if the defendant has advised of his opposition ROEand the proceedings shall be
continued before the competent court of Latviamians that the claimant shall pay
additional State fee, but the State fee depositethgl the EPO proceedings shall be
included in the amount to be paid.

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Katevska 287



5.2. Issue of EPO

930. Pursuant td\rticle 12 of Regulation 1896/2006:

1. If the requirements referred to in Article 8 anet, the court shall issue, as soon as possible
and normally within 30 days of the lodging of thmolcation, a European order for payment
using standard form E as set out in Appendix V.3heay period shall not include the time
taken by the claimant to complete, rectify or motlie application

2. If the requirements referred to in Article 8 anet, the court shall issue, as soon as possible
and normally within 30 days of the lodging of thplication, a European order for payment
using standard form E as set out in Appendix V. 3heay period shall not include the time
taken by the claimant to complete, rectify or mothie application.

3. In the European order for payment, the defendaall §fe advised of his options to: (a) pay
the amount indicated in the order to the claimant{b) oppose the order by lodging with the
court of origin a statement of opposition, to batsithin 30 days of service of the order on
him.

4. In the European order for payment, the defendhatl be informed that: (a) the order was
issued solely on the basis of the information whiels provided by the claimant and was not
verified by the court; (b) the order will becomda@neable unless a statement of opposition
has been lodged with the court in accordance witticle 16; (c) where a statement of
opposition is lodged, the proceedings shall comirhefore the competent courts of the
Member State of origin in accordance with the rubésrdinary civil procedure unless the
claimant has explicitly requested that the procegdibe terminated in that event.

5. The court shall ensure that the order is sermedhe defendant in accordance with national
law by a method that shall meet the minimum stashellid down in Articles 13, 14 and 15.

5.2.1. Issue of EPO: standard form E

931. If all requirements specified in Article 8 of Regtibn 1896/2006 are met (i. e.
the provisions of Articles 2, 3, 4, 6 and 7), tloaut shall issue EPO without delay (in
exceptional cases — within 30 days as from the dénen EPO application was
submitted®), i. e. complete standard form E as set out inefujix V to the Regulation.
The Latvian courts shall complete the form in Latviwhich is the official language of
court proceedings in Latvia (see Section 13 of CPL)

932. Regulation 1896/2006 has a significant deficienegarding the language issue
when completing form E. Regulation 1896/2006 does include the requirement of
sending the EPO (form E) to the defendant in auagg the defendant understartidf
the defendant lives in Latvia, no problem will ati$f the defendant lives, for example, in

4 If the court issues EPO later than within thed3d period, such EPO shall be valid. The purpose of
Article 12, Para. 1 of the Regulation is to point the obligation of the court to act as soon assjite.
See: Rauscher, T. (Hrsg.). Européisches Zivilprezemd Kollisionsrecht EuZPR/EuIPR Kommentar.
Minchen : Sellier, 2010. Art. 12 EG-MahnVO (GruhgeP.), S. 335.

%% On the above issue see also: Rauscher, T. (HiSgrppaisches Zivilprozess- und Kollisionsrecht
EuZPR/EUIPR Kommentar. Minchen : Sellier, 2010.. A&t EG-MahnVO (Gruber U.P.), S. 336, 337 ;
Kormann, J.M. Das neue Européaische Mahnverfahrexengleich zu den Mahnverfahren in Deutschland
und Osterreich. Jena : JWV, 2007, S. 204-206.
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Italy, there is no use of sending him the EPO ddhfin Latvian (except when the
defendant living in Italy is a citizen of Latviaca priori understands Latvian).

933. The same also refers to standard form F "Oppostiioa European order for
payment” to be appended to EPO (form E), which daéendant shalcomplete. In
future EU legislature should bring this issue in Rgulation 1896/2006 toa close
Moreover, if there is an attempt to serve an EP&teld in Latvian on the defendant who
lives in Italy, the latter pursuant to Article 8 thie Documents Service Regulation has the
right to refuse accepting such document (provided Member State of enforcement —
Italy has explained the defendant his right thertettf once again emphasises the
necessity of including the language issue in theirmim procedural standards and of
clear connection to the Documents Service Regula(at present not explicitly
mentioned only in Article 27 of Regulation 1896/887%).

934. At present the best possible solution is the foitmwy the Latvian courts shall
apply standard form E in Latvian and in the languaf the Member State in whose
territory EPO is enforceable (for example, ltaliaBjnce standard form E does not
require to include information to be translatétthe Latvian court shall complete the
Latvian standard form E and the ltalian standardnfde in the Latvian language,
appending a blank standard form F in the Italiad batvian languages respectively. It
would be wrong to make the defendant, who is notised in European executive
procedures, within the 30 day period find a tratoslar refer to a legal professional who
would help to find the equivalent standard formstos website of the European Judicial
Network.

935. If defendants were more educated, they would retoseceive EPO on the basis
of Article 8 of Document Service Regulation. Howevé shall be noted that the
European Court of Justice in its judgment in theecabtz Lefflerhas prescribed that the
refusal to receive document as per Article 8 of BRegulation on the service of
documents shall not be deemed as non-service aldbement. Absence of translation
may be eliminated, namely, the document issuindpaity shall be advised that the
addressee (defendant) has refused to receive dotureeause the translation has not
been appended thereto and send the translatibe thefendant as soon as possible.
936. For effective protection of the document addresbeeday when the defendant
was able to understand the document, i. e. thewlagm the translatiGrf was received,

%% pursuant to Article 27 of Regulation 1896/2006g#ation 1896/2006 does not affect the applicatibn
Regulation on the service of documents (Regulafid@3/2007). In turn, the legal rules of Regulation
1896/2006 (minimum procedural standards) dealirtty Wie service of EPO, do not include the slightest
reference to Regulation on the service of document

7 Standard form E as set out in Annex V to Regutatl®96/2006 requests the judge to include the
following information: court, parties and thEEO aglskes, mark the relevant currency and specify the
amount in figures. The court shall not completegietion “Important information for the defendantit is
standardised information which is included in fdenn all languages of the Member States.

%8 European Court of Justice judgment of 8 Novemt@952in the case: C-443/036tz Leffler ECR
[2005], p. 1-09611, paras 39, 64, 67.

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Katevska 289



shall be taken into account — not the day whendéffendant could get acquainted with
the delivered document. In other words, if the ddént due to the language barrier has
refused to receive the EPO drafted in Latvian, ltlavian court shall provide the
translation of EPO into Italian and once again sér@document to the defendant. The
day when the defendant has received EPO in ltaiall be deemed the day of EPO
service on the defendant.

937. Pursuant to Article 12 (2) of Regulation 1896/20BB0 is issued together with a
copy of EPO application form (form A), which doestninclude information the
defendant has provided in accordance with Appesdicand 2 to the application for a
European order for payment. The court shall ap@ehthnk standard form F to the form
E (preferable not only in Latvian, but also in tifécial language of the state where EPO
is supplied to), see Article 16 (1) of Regulati@®&/2006.

938. So, the court shall serve on the defendant:

Form E + form A (except Appendices 1 and 2) + blank fornf-.

5.2.2. Notification of defendant

939. Pursuant toArticle 12 (3) of Regulation 1896/2006, the defendant shall be
advised of his option to:

939.1.  pay the claimant the amount indicated in the order;

939.2.  oppose the order by lodging with the court of origi statement of

opposition, to be sent within 30 days of servic¢heforder on him.

940. In other words, the court asks the defend#msolvendo vel trahendhatin —
settle the debt or do something for his own sakbkg& court makes such proposal solely
on the basis of information which was provided bg tlaimant and was not verified by
the court (see Atrticle 12 (4) (a) of Regulation 62906)>>°
941. It follows from the section "Important informatidar the defendant” of standard
form E that the defendant is asked either to paycthimant the amount indicated in the
EPO, or lodge with the court of origin a statema&ropposition to be sent within 30 days
of service of the order on him (completed standianch F).
942. However, a problem arises in relation to clausefdhis section which specifies:
"This order will become enforceable unless a staténof opposition has been lodged
with the court within 30 days. If the defendanthait 30 days pays the indicated amount
(as set out in Article 12 (3) (a) of Regulation &8806) and consequently does not
lodge an opposition, the EPO will become enforceallyway.
943. Therefore, thelefendants, who have paid the indicated amount, argdvised to
concurrently lodge with the court of origin a statenent of opposition (complete form
F). It will safeguard defendants from further probserelated to application for a review

9 Rudevska, B. Eiropas maisma fkojuma procedra: piengro$ana un probmjaugjumi. Jurista \ards,
Nr. 24/25, 2009. gada 1Girjijs, 34. Ipp.
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of the European order for payment before the coempetourt in the Member State of
origin (see Article 20, Para. 2 of Regulation 12986). The responsible EU
authorities should improve form E as set out in Appndix V to Regulation
1896/2006, as well as Article 12 (4) (b) of the Rdgtion, and prescribe: "b) This
order will become enforceable unless a statemeappbsition has been lodged pursuant
to Article 16,or the amount indicated in the order has been paitb the claimant.”

944. Pursuant toArticle 12 (4) of Regulation 1896/2006, in the European order for
payment the defendant shall be informed that:

944.1.  the order was issued solely on the basis of thernmdtion which was
provided by the claimant and was not verified gy ¢ourt;

944.2.  the order will become enforceable unless a statemeppposition has
been lodged with the court in accordance with Aetils;

944.3.  where a statement of opposition is lodged, the ggdings shall continue
before the competent courts of the Member Stateigin in accordance with the
rules of ordinary civil procedure unless the clamtniaas explicitly requested that
the proceedings be terminated in that event.

945. The mentioned legal rule specifies the informatidnich in a standardised form
has been included in form E. See form E: subchaptgr d) and e) of the section
"Important information for the defendant”. Thisatimstance once again emphasises the
importance of language which is understandable h® defendant in Regulation
1896/2006.

946. The defendant cannot tell from Appendix 2 to form (Application for a
European order for payment) appended to form E henethe claimant has explicitly
requested that the proceedings be terminated (olging of defendant's opposition); in
accordance with Article 12 (2) of the Regulatiore thourt does not supply such
information to the defendant.

5.2.3. EPO service on the defendant

947. The notion of minimum procedural standards and ttheoretical background
thereof is provided together with the analysis eg®ation 805/2004 (8§71 and further).
948. With regard to the types of documents to be issueljulation 1896/2006
prescribes only the issue of European order fomgant. The notiofcuropean order for
payment shall be understood as autonomous for the purpioesorRegulation, namely,
it is the European order for payment, which is ® ibsued to the defendant. The
European order for payment shall comprise stanfitard E as set out in Appendix V to
the Regulation. It shall not comprise the inforroatiprovided by the claimant in
Appendices 1 and 2 to form A (see Article 12 (2)ief Regulation).

949. Nevertheless, Regulation 1896/2006 (like Regulati®®1/2007) does not
comprise any reference to documaanslations. It seems that the language issue is not
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important to EU legislature, namely, the minimurogedural standards per se, without a
language which is understandable to the defendanat, considered to provide the
defendant a good opportunity to take care of hisrd, i. e. the right to fair trial.
950. Service with proof of receipt. This type of service shall not be used if the
defendant's address is not known:
951. Personal servicéArticle 13 (a), and (b)j°° Personal service my be attested by:
951.1. an acknowledgement of receipt, including the déteeceipt, which is signed by
the defendant; or
951.2. a document signed by the competent person whotetfébe service stating that
the defendant has received the document or reficseglceive it without any legal
justification, and the date of service. The abovaineed situation requires that in
case of refusal to receive the document the competrson should record that the
defendant has refused to receive EPO without agg ljgistification. In Latvia such
competent person cannot be a postal employee (\whmaither the right, nor the
competence to record the procedure of legal joatifin for refusal). Thus the notion
competent persom Latvia shall imply a sworn bailiff, a sworn @aoy or a court
official in the court premises. It shall be notédttin accordance with Section 57 of
CPL: "If a person to be summoned or summonseddaturt refuses to accept the
summons, theaummons serveshall make an appropriate notation in the summons,
specifying the reasgrdate and timehereof In this respect Article 13 (b) of the
Regulation is more strict than Section 57, Pardgape of CPL.
952. Both types of document service (as per Article d)3 (b) of the Regulation) have
a high degree of credibility and comply with thersaons served by a messenger as set
out by Section 56 of CPL (Section 56, Paragraplersesf CPL) or delivery of court
summons and other documents by a sworn bailiff s Section 74, Paragraph one,
Clause 1 of the Law on Bailiff§, or serving the documents in person to the adeleess
against signature (Section 56, Paragraph thred”t),r serving the documents through
a sworn notary (Sections 135-136 of Notariate LaiWle date of EPO service shall be
deemed the date when the addressee (defendanpelsmally received the document
(Section 56, Paragraph one and two). It complies with the monoérstervice of cross-
border document (Section 56Paragraph two of CPL).
953. Postal service(Article 13 (c)°°* Postal service of EPO shall be attested by an
acknowledgement of receipt, including the dateeafeipt, which is signed and returned
by the defendant. Such method of serving court sh@sus complies with the procedure
specified by Section 560f CPL, which prescribes the day of delivery ofmsnons to be
on the seventh day as from the day of sending i@e&6?, Paragraph three of CPL).
However, if an EPO from Latvia is to be sent totaero Member State, the seven-day

%0 gee Article 13 (a) and (b) of Regulation 1896200
*1 | aw on Bailiffs: Law of the Republic of Latviaatvijas \estnesisNr. 165, 2002. gada 13. novembris.
52 See Article 13(c) of Regulation 1896/2006.
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period shall not be applicable. In such case thwi&a court shall be governed by
Article 9 of the Regulation on the service of doamis together with Section 56.
Paragraph two of CPL. It shall be noted that incadance with Section 56Paragraph
two of CPL: "If judicial documents have been dete to a person in accordance with
the procedures specified in Paragraph one of theti@, it shall be considered that the
person has been notified [..] regarding the condéiihe relevant document only in such
case, if the confirmation regarding service of tdecument has been received.
Documents shall be considered as served ond#te indicated in the confirmation
regarding service of documents.”
954. Service by electronic mear{@rticle 13 (d)*®® Service by electronic means
service of documents by fax or e-mail, attestedabyacknowledgement of receipt,
including the date of receipt, which is signed agtdirned by the defendant. Such type of
delivery only partially complies with Section 56arBgraph six of CPL, since the
Regulation requires that service be attested bgchnowledgement of receipt, including
the date of receipt, which is signed and returngdthe defendant. In this case the
minimum procedural standards do not require thEh@wledgement of receipt be in a
form of an e-mail. The defendant may return thenaekedgement of receipt by mail of
by fax>%*
955. Service without proof of receipt. This type of service shall only be used if the
defendant's address is known for cert&in.
956. Personal servic¢Article 14 (1) (a)-(c))®°
956.1. Personal service of EPO is service at the defetsdpatsonal address on
persons who are living in the same household adefendant or are employed there
(physical persons)Acknowledgement of receipt shall be signed by pbkeson who
received the document. Such procedure complies théhprocedure as per Section
56, Paragraph eight of CPL.
956.2. In the case of aself-employeddefendant or degal person personal
service means service at the defendant's busineseises on persons who are
employed by the defendant. Also in this case th@@wledgement of receipt shall be
signed by the person who received the documenth Suwocedure more or less
complies with the procedure as per Section 56,dPapha eight of CPL, except that
minimum procedural standards request that documieatserved not only at the
workplace of a physical person, but at the premidesnterprise of the defendant - a
self-employed person or a legal entity by servinetlee defendant's employee. Here
Section 56, Paragraph six of CPL shall be takematount.

%3 See Article 13(e) of Regulation 1896/2006.

%4 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd WKollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 13 EG-VollstrTitelvV@abst S.), S. 130.

%% See Article 14, Para. 2 of Regulation 805/2004jcke 14, Para. 2 of Regulation 1896/2006, and
Article 13, Para. 2 of Regulation 861/2007.

%% See Article 14, Paras. 1 d) and e) of Reguladi@®/2004; Article 14, Paras. 1 d) and e) of Reguiat
1896/2006, and Article 13, Para. 2 of Regulatioh/3607.
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956.3. Deposit of the order (EPO) in the defendant's noaillooth physical
persons and legal entities). Such procedure doesamply with an ordinary mail
according to Section 56, Paragraph two of CPL. As@e who has deposited a
judicial document in the defendant's mailbox skadknowledge the service by a
signed document specifying the type of servicedatd.

957. Service by maiArticle 14 (1) (d) and ()}’

957.1. Deposit of the order at a post office or with cotepé public authorities
and the placing in the defendant's mailbox of emnthotification of that deposit,
provided that the written notification clearly sstthe character of the document
as a court document or the legal effect of thefioation as effecting service and
setting in motion the running of time for the puspe of time limits.

957.2. Postal service without proof pursuant to Article, Paragraph three of
Regulation 1896/2006 if the defendant has his addime the Member State of
origin. Such procedure complies with the procedofreservice of an ordinary
mail as per Section 56, Paragraph two of CPL (ssi@& 56, Paragraph one of
CPL).

958. Service by electronic mearfarticle 14 (1) (d))®® Service of a document by
electronic means attested by an automatic confiomatf delivery, provided that the
defendant has expressly accepted this method oficeein advance. Section 56,
Paragraph six of CPlhowever does not provide for automatic confirmatd delivery.
959. Upon personal service of document (EPO) withoubpand upon service to a
postal office the responsible person, who has sethe document, shall sign the
document specifying:

959.1.  the method of service used;

959.2.  the date of service, and

959.3.  where the order has been served on a person bteithe defendant, the

name of that person and his relation to the defet7d&

960. Service on a representativirticle 15 of Regulation 1896/2006 states that serv
pursuant to Articles 13 or 14 may also be effecrd defendant's representative. This
rule shall be considered together with recital 22hie preamble to the Regulation which
specifies that Article 15 should apply to situatiomhere the defendant cannot represent
himself in court, as in the case of a legal persomj where a person authorised to
represent him is determined by law, as well asititagons where the defendant has
authorised another person, in particular a lawgerepresent him in the specific court
proceedings at issue.

7 See Article 14, Paras. 1 d) and e) of Regulai@®/2004; Article 14, Paras. 1 d) and e) of Regprat
1896/2006 and Article 13, Para. 2 of Regulation/26Q7.

%% See Article 14, Para. 1 f) of Regulation 805/208¢icle 14, Para. 1 f) of Regulation 1896/2008nd
Article 13, Para. 2 of Regulation 861/2007.

%9 See Article 14, Para. 3 a) of Regulation 805/2@icle 14, Para. 3 a) of Regulation 1896/20@d
Article 13, Para. 2 of Regulation 861/2007.
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961. The summary of minimum procedural standards presdriby Regulation
1896/2006 shall be depicted as the following chArt:

EPO service on the defendant or his
representative (Art. 13 and 14)

With proof of receipt (Art. 13)

Personal service

A4

Postal service

A 4

A 4

By electronic means

Without proof of receipt (Art.
14)

A 4

Personal service

A 4

Postal service

A 4

By electronic means

"% Rudevska, BArvalstu tiesu n@mumu at®anas un izpildes &tibas tendences civillias un
komerclietis Eiropas Savia@ga un Hagas Starptautisko Pdttiesbu konferene. Promocijas darbs.1Ba :
Latvijas  Universiite, 2012. See: Annex No.5 of Promotion Paper, Ilaia at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf
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5.2.4. Some common problem issues

962. Regulation 1896/2006eflects a specific situation: it states that tloairt shall
ensure that the order is served on the defendaatdnrdance with national law by a
method that shall meet the minimum standards lawdndin Articles 13, 14 and 15 (see
Article 12 (5) of the Regulation). At the same timen-compliance with the said
standards does not prevent to declare the EPOcesiiole, i. e. as soon as declaration of
enforceability (standard form G) has been issu&f) Ehall be enforceabl&: The court
shall only verify the EPO service date, not the pbamce of service method to the
minimum procedural standard<.Systemic interpretation of legal rules of the Ration
shall make out that the court shall not only vetify EPO service date, but also the
compliance of service method to the minimum procaldstandards as set out in Articles
13, 14 and 15. Otherwise these standards havegndicance at all, like recitals 19 and
27 in the preamble to the Regulation.

963. Another significant shortage pointed out by legabfessionals shall be
mentioned, namely, all of a sudden the minimum @docal standards are not as
autonomous as set out in Regulation 805/20d4et us compare both Regulations and
their legal rules with regard to the minimum prowoed standards:

964. Table™

Regulation 805/2004 Regulation 1896/2006

Article 13 Article 13

"The document instituting the proceedings or "The European order for payment may be served on
equivalent document may have been served or the defendanin_accordance with the national law
debtorby one of the following methods: of the State in which the service is to be effected
by one of the following methods:

[methods with progf.

"1 Of course, the defendant shall be entitled toyafipl a review of the European order for paymeriotze
the competent court in the Member State of orifjthére are grounds for review as specified byet0

of Regulation 1896/2006, concurrently asking thartof the Member State of origin to stay or lirttie
enforceability of EPO. In this respect it would &gvisable to supplement standard form G as seinout
Annex VIl to Regulation 1896/2006 with the infornmat for the defendant, namely, that pursuant to
Article 20 of the Regulation he is entitled to apfur a review of EPO, and pursuant to Article 28 stay

or limit the enforceability of EPO. Concurrently tisfe 18, Para. 3 of the Regulation shall be amdnde
with the provision that declaration of enforcedbpilof EPO shall also be sent to the defendant {mdbe
claimant only).At present the defendant may learn of an enfordee&BBO when the bailiff begins the
proceedings.

2 See also: Gruber, U.P. Europaisches Zivilprozesst Kollisionsrecht EuZPR/EulPR Kommentar.
Rauscher, T. (Hrsg.). Minchen : Sellier, 2010,3 @\rt. 12).

73 opez de Tejada, M., D’Avout, L. Les non-dits dgofocédure européenne d'injonction de pagerue
critique de droit international privéParis : Dalloz, n° 4 (octobre-décembre), 2007,27.

°’Rudevska, B. Quality of Legal Regulation of Minimimocedural Standards in European Procedures of
Enforcement of Decisions: A Critical Analysis. Ifthe Quality of Legal Acts and its Importance in
Contemporary Legal Spacéternational Scientific Conference 4-5 Octobed12. Riga : University of
Latvia Press, 2012, p. 628 (skat. tabulu Nr. 1).
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[methods with prodf.

Article 14 Article 14
"Service of the document instituting the proceedit "The European order for payment may also . be
or an equivalent document and any summons : served on the defendaim_accordance with the
court hearing on the debtor may also have b national law of the State in which service is to be
effected by one of the following methods effected by one of the following methods:
[methods without propft [methods without propft

See alsdrticle 12 (5):

"The court shall ensure that the order is served on

the defendanin_accordance with national lawby
a method that shall meet the minimum standards
laid down in Articles 13, 14 and 15".

965. It follows from the comparisomable that in case of EPO the service of judicial
documents shall be made not simply applying a ntetbd minimum procedural
standards, but also in accordance with nationaldathe State in which service is to be
effected (concurrently applying one of the methofdsinimum procedural standards). If
the defendant lives in the State of the court wiiak issued the EPO, such legal order is
comprehensible. If the defendant resides in anoihember State, let us imagine the
following situation®”®

966. Situation

A commercial company registered in Latvia fileshwtlte Latvian court an applicatic
for a European order for payment (using standardrfA as set out in Appendix | to
Regulation 1896/2006) against a legal entity regisd in Germany. The Latvian court
issues EPO (using standard form E as set out ineAgix V to the Regulation) against
that legal entity registered in Germany. Furthdre tLatvian court (in accordance with
Art. 12, Para. 5 of the Regulation) shall serve 88O on the defendant living in
Germany pursuant to national law of Germany, conently meeting the minimum
standards laid down in Articles 13, 14 and 15 @& Regulation. How should the Latvian
court act in the opinion of EU legislature?

967. In what way will the Latvian court be able to vgrthe compliance of judicial
documents service procedure with the minimum proddtandards? Are the competent
authorities of Germany, which ensure the servickat¥ian judicial documents, obliged
to comply with the minimum procedural standards?cOudirse, the Regulation on the
service of documents is binding on the EU MembeateSt (see also Article 27 of
Regulation 1896/2006); so the German party is taesthe Latvian judicial documents
on the defendant living in Germany pursuant todeti7 of the Regulation on the service
of documents. According to Article 7: "The recelyiragency shall itself serve the
document or havét served,eitherin accordancewith the law of the Member State

57 |bid.
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addressed or by a particular form requested byraresmitting agency’’ unless such a
method is incompatible". Article 7 refers to naabtaw of theMember State even if the
transmitting agency has requested a particular fofrrservice (for example, taking into
account the minimum procedural standards of Reigulat896/2006). The criticism of
the authors of the Study is based on the factEhhtegislature itself in the preambles to
Regulation 805/2004 and Regulation 1896/2006 hasteumb out that due to differences
between Member States' rules of civil procedure aspecially those governing the
service of documents, it is necessary to lay davspecific and detailed definitionof
minimum standards that should apply in the contéxhe European order for payment
procedure (see recital 19 in the preamble to Réguld896/2006, and recitals 12 and 13
in the preamble to Regulation 805/2004). Thus Ragui 1896/2006 (and also
Regulation 805/2004) should have a more expliait lagical tie to the Regulation on the
service of documents and the national procedurddsruegarding the service of
documents. The Regulation on the service of doctsrisrmentioned only in Article 27
of Regulation 1896/2006, not among the minimum edotcal standards. Likewise the
minimum procedural standards do not include theirement of use of a language to be
understood, which is essential to the defendant.

5.3. Opposition to EPO: standard form F

968. Articles 16 and 17 of the Regulation specify thdeorof lodging a statement of
opposition to the EPO. The defendant drafts hisosjion using the standard form F
(Appendix VI to the Regulation): Opposition to ar&pean order for payment. The court,
pursuant to Article 16 (1), supplies a blank staddimrm F together with the EPO
(standard form E as set out is Appendix V to thgukation). It shall be noted that the
European order for payment is issued together waitbopy of the application form
(standard form A). It does not comprise the infaiora provided by the claimant in
Appendices 1 and 2 to form A (see Article 12 (2)tlid Regulation). So the envelope
which the court sends to the defendant shall corthes following information: 1) a blank
standard form F; 2) the court completed standarth fB (EPO) with the appended 3)
copy of the claimant completed application — staddarm A without the Appendices 1
and 2 to form A. As mentioned before, the Reguhati86/2012 has amended the
Appendixes to Regulation 1896/2006, however, nerdssd changes refer to form F.

969. Standard form F is to be filled in easily. The ¢aequisites and the case number
shall be specified, and the parties shall be ifledti the data may taken from the court
supplied form E - European order for payment.

970. Pursuant to recital 23 in the preamble to the Ragul, the defendant may submit
his statement of opposition using the standard feetout in this Regulation. However,

°’® |n relation to transmitting agency it shall be ewtthat the Member State which has expressed the
request may be obliged to cover the expenses delatsuch transmitting agency (see Art. 11, Paraf 2
Regulation on the service of documents).
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the courts should take into account any other ariform of opposition if it is expressed
in a clear manner. Quite often free written fornisopposition to EPO expressing the
essence of the mater are submitted to the Latwants which have accepted such free
forms of opposition to EPO in accordance with Raaoh 1896/2008!"

971. In accordance with both standard form F, and Aatilh (3) of the Regulation the
defendant shall indicate in the statement of ofjprsthat he contests the claim, without
having to specify the reasons for this. He shaly @pecify the date of issue of EPO.
Although the reasons for opposition may be varidoes, example, the court is not
competent or the particular case is not a crosddvacase, or the defendant wants the
case to be considered in longer and more comptigateceedings, the reasons shall not
be specified in the standard form F. The defendhaall sign form F (see Article 16 (5) of
Regulation 1896/2006); specify the date and plateompleting the document. It is
important that Regulation 1896/2006 does not pmva lodging of partial opposition.
Consequently, if the defendant in standard fornor=sbme reason has specified that he
contests the EPO for only the part of the clainthsapposition shall be deemed as the
opposition to EPO in its entirety®

972. The statement of opposition shall be sent withid&@s of service of the order on
the defendant (Article 16 (5) of the Regulatiom)eTperiod shall also include days of rest
and public holidays; for the purposes of calcuatime limits, Regulation 1182/71 shall
apply (recital 28 in the preamble to Regulation@/2906).

973. Pursuant to Article 16 (4) and (5) of Regulatior9@2006, the statement of
opposition — a completed standard form F shall id@stted in paper form or by any
other means of communication, including electromiccepted by the Member State of
origin and available to the court of origin. Ther@uean Judicial Atlas will help to learn
the means of communication accepted for the pugpadethe European order for
payment procedure and available to the courtsAsiae 29 (1) (c) of the Regulation —
the obligation of the Member States to communig¢atehe Commission). Regulation
1896/2006 sets out a special procedure when lodgneg statement of opposition
electronically. E-documents shall be signed withetgctronic signature in accordance
with Article 2 (2) of the Electronic Signatures Bitive>’®

974. In Latvia an application may only be lodged in aitien form in person or
through an authorised representative, or by mailEstonia fax and electronic data
transmission channels may be used in additiongartethods available in Latvia.

>""Decision of Riga City Northern Suburb court ofu®id 2012 in the case No. 3-11/00147 [not published]
°’® Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Kollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 16 EG-MahnVO (GruhgeP.), S. 344.

" Article 2, Para. 2 of Directive 1999/93/EC of tReiropean Parliament and of the Council of 13
December 1999 on a Community framework for eledtreignaturegOJ L 013, 19.01.2000) prescribes 2)
"advanced electronic signature” means an electsigitature which meets the following requiremeals:

it is uniquely linked to the signatory; b) it ispable of identifying the signatory; c) it is creditasing
means that the signatory can maintain under his sohtrol; and d) it is linked to the data to whith
relates in such a manner that any subsequent cluditige data is detectable.
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975. Article 16 of Regulation 1896/2006 does not specihat the statement
(completed form F) shall be served to the courradin in thelanguageof the court of
origin. However, it follows from Article 26 of thRegulation — all procedural issues not
specifically dealt with in this Regulation shall geverned by national law. Pursuant to
Section 13, Paragraph one of CPL in Latvia coudceedings shall take place in the
official language of court proceedings — the LatManguage. Since the forms set out in
Appendixes to Regulation 1896/2006 are standarcisedavailable in all languages of
the Member States, from the rational point of vidwwvould be advisable that the
defendant completed form F in his native languagel in the language of the court of
origin. As already mentioned, the defendant himseliis authorised representative shall
sign the opposition (form F). Unfortunately, neitliee Regulation 1896/2006, nor the
standard form F as set out in Appendix VI theretovgle for an opportunity of
appending the authorisation of the defendant'sessmtative to form ¥* moreover,
even indication of such authorisation is not foezsen form F. In form F the defendant
shall only specify the name, surname, address, aily country of the defendant's
authorised representative or legally authorisedessmtative, as well as the occupation
and e-mail (optionally)ln the future the EU legislature should settle theissue in
Regulation 1896/2006 either by incorporating suchuwthorisation in standard form F

(in case of legally authorised representative), omproviding for indication of
authorisation identifying information.  Pursuant to Articlel7 (3) of the Regulation,
the claimant shall be informed whether the defehdasas lodged a statement of
opposition. In other words, the court shall sereldlaimant for his knowledge a copy of
the defendant's statement of opposition.

976. Article 17 of Regulation 1896/2006 states the affexf lodging of a statement of
opposition within the prescribed 30 day period #rerelevant action of the court in such
case. Upon receipt of statement of opposition thetcshall initially verify whether the
claimant in Appendix 2 to standard form A — Applica for a European order for
payment or in a separate document has indicatddhthaloes not want a transfer to
ordinary civil proceedings. If the claimant does meant a transfer to ordinary civil
proceedings, the court at its own initiative simall take a decision on the dismissal of the
European order for paymeHt. If the relevant section has been completed, thet shall
terminate the proceedings pursuant to Article 3{the Regulation.

977. If the claimant has not made any indications inAppendix 2, it is presumed that
he would like to transfer adjudication of applicatito ordinary civil proceedings. The
claimant may subsequently inform the court aboat"thansfer" of EPO proceedings to
"ordinary civil proceedings.

80 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Kollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 16 EG-MahnVO (GruhgeP.), S. 344.

8L gee: Markovskis, E. Sailsti bezstidus piespiedu izpildes ioinjuma Kirtiba uzlabo$anas virzieni. II.
ProbEmas btdinajuma proces pec biidinajuma izsniegSanagdurista Vards Nr. 34 (733), 21.08.2012.
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978. If the court is to continue adjudication of the ea&s "ordinary civil proceedings”,
no automatic transfer from EPO to contentious pilace is foreseen; pursuant to
Article 17 (2) of the Regulation, the transfer tedioary civil proceedings shall be
governed by the law of the Member State of origin.
979. The Civil Procedure Law of Latvia does not provide an automatic transfer to
ordinary civil proceedings because the EPO apphicatoes not comprise all mandatory
requisites that shall be set out in a statemeaolairin (see Section 128 of CPL). However,
pursuant to Section 131, Paragraph two of CPLdjdidication of a matter is not possible
in accordance with European Parliament and Coulregulation No 1896/2006, a judge
shall take one of the following decisions (see Bact31, Paragraph one of CPL):

979.1. on acceptance of the statement of claim and iutiadf a matter;

979.2.  on refusal to accept the statement of claim;

979.3. on leaving the statement of claim not proceedeh. wi
980. If the defendant's opposition has been receivedfadlaimant has informed that
he wants the court to hear the case in "ordinaocgedings”, the court shall take a
decision on the dismissal of claim statement, immq@p& deadline for the claimant to
eliminate shortages, i. e. draft the relevant clamtement and lodge the required
documents. According the Civil Procedure Law ofviatit means not only drafting a
claim statement, but also paying the State feessudnt to Section 36of CPL, a fee
paid in accordance with European Parliament anch€@ib®egulation No 1896/2006 for
the application regarding European order for paynséall be included in the State fee
for the claim, if the defendant has notified regagdan objection against the European
order for payment and legal proceedings of therckaie proceeded with. Unfortunately,
this legal rule does not mention including the fpa&l for the delivery of EPO into the
State fee for the claim; thus by analogy Sectiof.4@Paragraph four of CPL shall be
applied in the matter.

5.4. Enforceability

5.4.1. Enforceability in general

981. Enforceability of EPO. Pursuant td\rticle 18 of Regulation 1896/2006:
1. If within the time limit laid down in Article {®), taking into account an
appropriate period of time to allow a statement doive, no statement of
opposition has been lodged with the court of origlme court of origin shall
without delay declare the European order for paymenforceable using
standard form G as set out in Appendix VII. Thercaball verify the date of
service.
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2. Without prejudice to paragraph 1, the formal uegments for enforceability
shall be governed by the law of the Member Stateigin.

3. The court shall send the enforceable Europeaserorfor payment to the
claimant. This Article of the Regulation has noemeapplied by the Latvian
courts yet.

982. Declaration of EPO as enforceable and sending ¢octhiimant.To enable the
court of the Member State of origin to declare E#Cenforceable, several preconditions
shall be met:
982.1. the 30 day period of service as per Article 16a2the Regulation has run
out;
982.2. in addition to the said 30 day period the judgdlsdiao take into account
the time period required for servicing the notifioa on the defendant;
982.3.  within this period of time (30 days + additionah& period for service)
the defendant has not lodged with the court hisospion (completed standard
form F);
982.4.  the court shall verify the date of service of ER©Otloe defendant (and the
compliance of service to the minimum procedurahd#ads).
983. Only when all abovementioned preconditions have watively been met the
court is entitled to issue an enforceable Europmder for payment (using the standard
form G as set out in Appendix VII to the Regulajiamd send it to the claimant.
984. The 30 day periodis a time period which, pursuant to Article 16 (@)
Regulation 1896/2006, is given to the defendangrtable him lodge his opposition to
EPO. The time limit is not determined accordinghe Latvian CPL, but according to
Regulation (EEC, Euratom) No 1182/71 of the Coun€iB June 1971 determining the
rules applicable to periods, dates and time [i#ffitésee recital 28 in the preamble to
Regulation 1896/2006).
985. The 30 day period autonomously set by Article 16qR2Regulation 1896/2006
shall not be extended (not even according to theida CPL).
986. In fact, a situation may occur when the defenda# $ent his opposition later
than within that 30 day period, but the oppositi@s been received by the court before
declaring European order for payment enforceabkmg@ly, before completing and
issuing of form G). In such case EPO shall be dedlaas enforceable because the
imperative time period as set out in Article 16 ()Regulation 1896/2006 has been
exceeded®
987. If the defendant has sent the court his opposttibhin the 30 day period, but the
opposition has been received by the court afteladag the European order for payment

%82 Regulation (EEC, Euratom) No 1182/71 of the CouocB June 1971 determining the rules applicable
to periods, dates and time limi®J L 124, 08.06.1971, 1. Ipp.

°83 Rauscher, T. (Hrsg.). Européisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 28 EG-MahnVO (GrubeP.), S. 351.
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enforceable (after completing and issuing of forjrsGch situation may be rectified only
through Article 20 (2) of Regulation 1896/2006g..asking for a review of the European
order for payment before the competent court inNleenber State of origif* In Latvia

it will be re-adjudication of a matter in connectiwith review of adjudication of EPO
(see Section 4850f CPL).

988. Verifying the date of EPO service on the defendantthe court shall take into
consideration not only the date when EPO was seovetthe defendant, but whether the
minimum procedural standards set out in Articlesl53f the Regulation were met in the
service procedur®” (On the minimum procedural standards see the kapter "EPO
service" of this Study; 847 and further on).

989. The time period for service of notificationis the time limit which is required for
service of the court issued EPO notification ondkeéendant. In France this period is 10
days according to Articles 1424-14 of French CRibcedure CodeClode de procédure
civile).’®® In Germany the attitude towards this time perisdriuch more considerate,
namely, the court shall take into account the serdistance, weather conditions and
other relevant factor¥’ In Latvia, the same as in Germany, judges aretfresvaluate
and set the time limit in each particular caseéhé defendant resides or stays in Latvia,
such additional time period will be shorter. (sescttdbn 56 of CPL). In turn, if the
defendant resides or stays in Greece or French Alpgime period will be considerably
longer.

990. When the court has issued an enforceable Europen for payment (standard
forms E, A and G), it shalkerve it on the claimantas soon as possible. Regulation
1896/2006 does not require serving the EPO on #fendant as well. Thus the issue
shall be governed by national law of the MembeiteStd origin (see Article 26 of the
Regulation). Section 541 Paragraph 4of Latvian CPL does not deal with the issue. So
the Latvian courts may act at their own discreticdhey may choose whether to serve the
enforceable European order for payment on the dafan or not. In turn, if a Latvian
bailiff has received an enforceable EPO issuedhatreer Member State, such bailiff shall
send to the defendant residing in Latvia a notiiica on voluntary execution of
European order for payment, specifying a time pefior the execution thereof (see
Section 555 of CPL).

991. Formal requirements of enforceabilifyursuant toArticle 18 (2) of Regulation
1896/2006, "Without prejudice to paragraph 1, thenial requirements for enforceability
shall be governed by the law of the Member Statarigin."

**pid., S. 351, 352.

%8> Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 18 EG-MahnVO (GruhgeP.), S. 351.

%% Cuniberti, G., Normand C., Cornette F. Droit im@ional de 'exécution. Recouvrement des créances
civiles et commerciales. Paris : L.G.D.J., 20111 ¥5.

87 Rauscher, T. (Hrsg.). Européisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 18 EG-MahnVO (GrubeP.), S. 351.
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992. Enforceability is an element of obligation in an adjudication @dd by the
public authorities. It manifests as an ability deess law enforcement authorities to
achieve coercive implementation of particular aijent®®® Enforceability is a
characteristic feature of court adjudication, rw¢ tegal effects of an adjudicatiiy.
Characteristic feature of adjudication differs fréegal effects of adjudication: the first
adjudication possessesx lege or automatic compliance with the particular civil
procedure rule; in turn, the adjudication has ledfdcts in relation to intellectual activity
of a judge in making the adjudication (the intertatent of adjudicatior}°

993. The notion of enforceability may include the followingindications. First,
European order for payment in essence and by coistsach that it may be submitted to
law enforcement authorities to be enforced, i.aercive implementation procedure is
applicable’®* EPO shall become enforceable right after the atipin of the 30 day
period for lodging of an opposition and the respecservice period, and the court has
issued a notification on the enforceability of Etandard form G). The completion and
issue of standard form G is a mere procedural giketof EPO enforceability®?

994. With regard to the notion of enforceability attentishall be paid to the European
Court of Justice determined limits. It follows frothe case law of ECJ in the cases
Coursier®® Apostolide¥®* and Prism Investments BY that also in Regulation
1896/2006 the notion of enforceability should beiipreted as theormal enforceability

of European order for payment. The notion "enfabde" formally refers to EPO
enforceability only; it does not refer to the cincstances under which EPO may be
enforceable in the Member State of origin, naméhe actual impediments do not
influence the enforceability of European ordergayment®® Such formal enforceability
will also be valid if the defendant has applied &oreview of the European order for
payment before the competent court in the MembateSof origin (see Article 20 of
Regulation 1896/2006).

8 paroz, H. La réception des jugements étrangers laadre juridique francais. Paris : L.G.D.J., 200.
143.

%89 Civilprocesa likuma komeati. TreSais papildiatais izdevums. Autoru koleits prof. K.Torgna
vispariga zinatniska redakcii. Riga : Tiesu namugentira, 2006, 305.lpp.; Péroz, H. La réception des
jugements étrangers dans I'ordre juridique frang@asis : L.G.D.J., 2005, p. 32, 41, 64, 142,

*%Bureau, D., Muir Watt, H. Droit international péivTome |. Partie générale. Paris : PUF, 20073p. 2

1 Civilprocesa likuma komemi. TreSais papildifitais izdevums. Autoru koleits prof. K.Torgna
vispariga zinatniska redakcifi. Riga : Tiesu namugentira, 2006, 305.-307. Ipp.

92" | opez de Tejada, M., D’Avout, L. Les non-dits @edrocédure européenne d'injonction de payer.
Revue critique de droit international priviearis : Dalloz, 2007, n° 4 (octobre-décembrey,34.

%93 European Court of Justice judgment of 29 Aprila@9the Case: C-267/92oursier, ECR [1999], p. I-
2543, para. 29.

%94 European Court of Justice judgment of 28 April 200 the Case: C-420/0Xpostolides ECR [2009],

p. I-3571, paras. 66, 69.

% European Court of Justice judgment of 13 Octolf¥r12in the Case: C-139/Fism Investments BV
ECR [2011], p. I-00000, para. 43.

% gee by analogy conclusions of J. Kokott, Advodatmeral of European Court of Justice, dated 18
December 2008 in the Case: C-420/pbstolidesECR [2009], p. I-03571, paras. 97, 98.
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995. Second,European order for payment has not been execatie@ge, e. g. Section
638, Paragraph two, Clause 4 and Paragraph thiaas€3 of CPL; Article 22 (2) of
Regulation 1896/2006).
996. Third, pursuant to Regulation 1896/2006 and law of thenldler State of origin,
European order for payment has reached the phase iwvls enforceable (see Article 18
of Regulation 1896/20065”
997. So, the enforceability is typical to those Europeatters for payment regarding
which the court in the Member State of origin hesued Declaration of enforceability
(standard form G). Regulation 1896/2006 does nattime anything about the European
order for payment coming into force; however, itynfiee concluded from Article 18 and
Article 20 (3) of Regulation 1896/2006 that EPO |Islteame into force at the very
moment it becomes enforceable. Article 20 (3) af fRegulation says: "If the court
rejects the defendant's application [..] the Euamperder for paymenghall remainin
force". Thus it was in force before the defendaagked an application for a review of
EPO.
998. Enforcement of EPO.Pursuant td\rticle 21 of Regulation 1896/2006:
1. Without prejudice to the provisions of this Regolat enforcement procedures
shall be governed by the law of the Member Statenédrcement. A European
order for payment which has become enforceablel sl@mlenforced under the
same conditions as an enforceable decision issmedhé Member State of
enforcement.
2. For enforcement in another Member State, the claimghall provide the
competent enforcement authorities of that MembateSwith: (a) a copy of the
European order for payment, as declared enforceddyethe court of origin,
which satisfies the conditions necessary to eshbiis authenticity; and (b)
where necessary, a translation of the European rofaiepayment into the official
language of the Member State of enforcement othefe are several official
languages in that Member State, the official larggiaor one of the official
languages of court proceedings of the place wher®reement is sought, in
conformity with the law of that Member State, doianother language that the
Member State of enforcement has indicated it carepic Each Member State
may indicate the official language or languages tbé institutions of the
European Union other than its own which it can guiclr the European order
for payment. The translation shall be certified @person qualified to do so in
one of the Member States.
3. No security, bond or deposit, however describgdtill be required of a
claimant who in one Member State applies for erforent of a European order
for payment issued in another Member State on tbamngl that he is a foreign
national or that he is not domiciled or resident the Member State of
enforcement.

97 See, for example, Sections 204 and 538 of Lat@Rh, as well as Section 637, Para. 2, Clause 2 and
Section 638, Para. 3, Clause 1.
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999. Law applicable to enforcement procedurgsicle 21 (1) of the Regulation states
that enforcement procedures shall be governed bylatv of the Member State of
enforcement with the exceptions as explicitly pded by the Regulation. For example,
if a European order for payment issued in anothemider State is submitted for
enforcement in Latvia, it will be enforced accoglio the rules of the Latvian CPlex
loci executioniy i. e., by application of coercive measures dmtiin Part E of the
Latvian CPL.

1000. Pursuant to Article 20 (2) of Regulation 1896/206@prn bailiffs in Latvia are
competent to execute European order for paymeatAsecle 28 (b) of the Regulation).
However, Regulation 1896/2006 per se autonomousiggpibes:

1000.1. what documents the claimant shall provide to themetent authorities of
the Member State of enforcement (Article 21 (2));

1000.2. prohibition ofcautio judicatum solv{Article 21 (3)); and

1000.3. the basis for stay or limitation of enforcement ahd methods thereof
(Article 23).

1001. Enforcement documentérticle 21 (2)). Pursuant to Article 21 (2) of gredation
the claimant shall provide the competent autharitiethe Member State of enforcement
with the following documents:

1001.1. a copy of the European order for payment, as detlanforceable by the
court of origin, which satisfies the conditions essary to establish its
authenticity (Article 21 (1) (a)gnd

1001.2. where necessary, a translation of the Europearr twdgpayment into the
official language of the Member State of enforcetnem if there are several
official languages in that Member State (for exam@elgium, Luxembourg),
the official language or one of the official langea of court proceedings of the
place where enforcement is sought, in conformitthwihe law of that Member
State, or into another language that the Membete Sth enforcement has
indicated it can accept. Each Member State magateithe official language or
languages of the institutions of the European Umthrer than its own which it
can accept for the European order for payment.tidreslation shall be certified
by a person qualified to do so in one of the Mem®Bttes. For example, a
respectively qualified translator in Italy or Spairay certify the translation into
Latvian of the European order for payment issueldiaily in the Italian language.
It shall not mandatory be a translator who proviglasslation services in Latvia.

1002. Submission of photocopies of the mentioned docusnentnadmissible — they
shall be attested copies of docum&htor the original documents. The submitted
documents shall bear a testimony that they areeatithdocuments. This requirement

% Rauscher, T. (Hrsg.). Européisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 163.
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shall exclude a possibility that one and the sarR© Eowards the debtor be executed
several times¥

1003. The claimant shall submit the bailiff not only tB#O (standard form E), but
enforceable EPO, i. e. duly completed forms A, E &@°°° however it should be
admitted that the baliliff only needs the EPO form.

1004. Legal science points out a significant problem Wwhmight arise in practice
regarding attested copies of documents, namelgtt@sted copy shall comply with the
requirements set out for attested copies of thedachtion in the Member State of origin
(or EPO issuing statéj! For example, if a Latvian bailiff has received &mforcement a
European order for payment issued in Sweden, ttestat copy of such EPO shall
comply with the requirements according to Swedash. |IOf course, Latvian bailiffs may
have some difficulty in verifying the compliancEhe EU legislature shall consider a
possibility of introducing common unified standardsfor drafting attested copies of
documents®®?

1005. The list of documents according to Article 20 (2) Regulation 1896/2006 is
exhaustive, therefore Latvian bailiffs shall notquest additional documents from
claimants to initiate EPO enforcement process iniha

1006. A translation of the European order for paymentinto the official language of
the Member State of enforcement shall be providedres necessary. It may seem that
the provision is not mandatory unlike the documdgted in Article 21 (2) (a) of
Regulation 1896/2006. However, it is not the cas® Member States have explicitly (in
accordance with Article 29 (1) (d) of the Regulajioccommunicated the accepted
languages. Therefore both legal rules shall bepngéed in a systematic manriét.

1007. The notion "where necessary" means the situatidmsreva European order for
payment has been issued in the language, whicividmber State of enforcement has
not communicated as acceptable. For example, ER@ issued in Luxembourg in the
German language shall be served for enforcemegaemmany, no translation is necessary
(Germany has notified German as accepted langudgeturn, if an EPO issued in
Luxembourg in German be submitted for enforcementLatvia, a translation into
Latvian shall be mandatory since Latvia has ndatitiatvian as the only official language
of court proceedings. The situation is analogugiihuania. In Estonia the situation is
slightly different — both Estonian and English haveen notified as official court

%9 Rauscher, T. Der Europaische Vollstreckungstiiil inbestrittene Forderungen. Miinchen : Sellier,
2004, S. 67, 68.

%% Rudevska, B. Eiropas maisma fikojuma procedra: piengro$ana un probimjausijumi. Jurista \rds,

Nr. 24/25, 2009. gada 16inijs, 45. Ipp.

01 Rauscher, T. Der Européische Vollstreckungstitel inbestrittene Forderungen. Miinchen : Sellier,
2004, S. 68.

692 Rauscher, T. Der Européische Vollstreckungstitel inbestrittene Forderungen. Miinchen : Sellier,
2004, S. 68.

693 Rauscher, T. (Hrsg.). Européisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 164.
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languages. Therefore, an EPO issued in Ireland ngligh shall be submitted for
enforcement in Estonia without a translatith.

1008. Pursuant to Article 29 (1) (d) of Regulation 189®&, Member States shall
communicate to the Commission languages acceptesugmt to Article 21 (2) (b).
Notifications of all Member States are availableghe European Judicial Atlas in Civil
Matters:
http://ec.europa.eu/justice_home/judicialatlastitihl/rc_eeo_communications_Iv.htm
1009. The Member States to Regulation 1896/2006 havefieubtithe following
acceptable languages.

Table of Notified Languages.

No. EU Member State Notified languages
1. Belgium Flemish, French

2. Bulgaria Bulgarian

3. Czech Republic Czech, English, Slovak

4. Germany German

5. Estonia Estonian or English

6. Greece Greek

7. Spain Spanish

8. France French, English, German, Italian or Spanish
9. Ireland Irish or English

10. Italy Italian

11. Cyprus Greek, English

12. Latvia Latvian

13. Lithuania Lithuanian

14. Luxembourg German and French

15. Hungary Hungarian (Magyar)

16. Malta [not notified ydt

17. Netherlands Dutch

18. Austria German

19. Poland Polish

20. Portugal Portuguese

21. Romania Romanian

22. Slovakia Slovak

23. Slovenia Slovenian, Italian, Hungarian (Magyar)
24, Finland Finnish, Swedish or English

25. Sweden Swedish or English

26. United Kingdom English

1010. EPOtranslation is mandatorywhenever EPO contains at least a few words in a
language which the Member State of enforcemennbaasotified as acceptéd®

604 Notifications of Lithuania and Estonia are avaliahere:

http://ec.europa.eu/justice _home/judicialatlas@iirhl/rc_eeo communications_Iv.htm

%5 Rauscher, T. (Hrsg.). Européisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 164.
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5.4.2. Abolition of exequatur

1011. Pursuant tdrticle 19 of Regulation 1896/2006:

A European order for payment which has become eeétne in the Member
State of origin shall be recognised and enforcedhie other Member States
without the need for a declaration of enforceabilind without any possibility of
opposing its recognition.

1012. The institution of European order for payment dgfécom the EEO notion — the
first one includes EU scale activity and enforckgi’® (except Denmark).

1013. Pursuant to Article 19 of Regulation 1896/2006, wmdpean order for payment
which has become enforceable in the Member Staterigin shall be recognised and
enforced in the other Member States without thedrfeea declaration of enforceability
(exequatur process) and without any possibilitppposing its recognition (i. e. initiate
recognition procedure). In fact, the entire EPQeésprocedure has been set autonomous
on the EU level, inter alia, using special Europaamon standard forms — from
submitting of an application for European order jayment to the issue of enforceable
EPO (see Articles 7-18 of Regulation 1896/2006).cOiirse, the procedural issues not
specifically dealt with in the Regulation shall g@verned by national law (for example,
partially the issue of European order for paymemntforcement procedures, court fees,
transfer from EPO procedure to ordinary civil predegs). But these circumstances do
not influence the autonomous status of EPO in thdegal spacé”’

1014. So, in Article 19 of Regulation 1896/20@6e EU legislature has not been
sufficiently accurate when stating: "A European orcer for payment which has
become enforceable in the Member State of origin"lt would have been more
accurate to say:"An EPO issued and enforceable in one Member Stataccording to
this Regulation shall be immediately enforced in te other Member States (except
Denmark)."

1015. Consequently, an enforceable EPO issued in one Metate (standard forms
E, A and G) shall be immediately enforced in theeotMember States, moreover -
enforced without any interim procedure (without gxatur procedure or registration
procedure; except the possibility of refusal ofceoément as prescribed by Article 22 of
the Regulation). An enforceable EPO possesses Bl¢ sctivity and enforceability
instead of the activity and enforceability of thember State of issue (unlike EEO). The
EPO shall come into force at the moment when thetqmursuant to Article 18 (1) of
Regulation 1896/2006 declares the European orderp&yment enforceable using

6% geijdl, S. Auslandische Vollstreckungstitel undaimdischer Bestimmtheitsgrundsatz. Jena : Jenaer
Wissenschaftliche Verlagsgesellschaft, 2010, S. 232

7 Rudevska, B.Arvalstu tiesu n@mumu at¥anas un izpildes &tibas tendences civillias un
komerclieis Eiropas Saviaba un Higas Starptautisko prittiesbu konfereng. Promocijas darbs.1Ba :

LU, 2012, p. 116, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf
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standard form G. The EPO shall become null and wvaig if the court of the Member
State of origin pursuant to Article 20 of Regulatib896/2006 decides that the review is
justified (see sentence two of Article 20 (3) of RRegulation).

1016. Unfortunately, the EU legislature in Regulation @8%06 has not stated the
autonomous action of EPO, namely its legal consezpge and the scope of such
consequences (for example, the impact of enforedBBD on third parties, eté%}

1017. EPO in general does not possessjudicataor the status of a case law because in

the EPO proceedings the claim is not considereitsanerits®®®

1018. The EU legislature in the Regulation should also geify the autonomous
legal consequences or action of an enforceable Eyean order for payment.

5.4.3. Review

1019. Pursuant tdrticle 20 of Regulation 1896/2006:
1. After the expiry of the time limit laid down in iste 16(2) the defendant shall
be entitled to apply for a review of the Europeaden for payment before the
competent court in the Member State of origin whdeg (i) the order for
payment was servelly one of the methods provided for in Article aAd (ii)
service was not effected in sufficient time to enable hamarrange for his
defence, without any fault on his part, or (b) defendant was prevented from
objecting to the claim by reason of force majeuredoe to extraordinary
circumstances without any fault on his part, pr@ddn either case that he acts
promptly.
2. After expiry of the time limit laid down in Adle 16(2) the defendant shall also
be entitled to apply for a review of the Europeaden for payment before the
competent court in the Member State of origin wibeeorder for payment was
clearly wrongly issued, having regard to the reguaients laid down in this
Regulation, or due to other exceptional circumsésic
3. If the court rejects the defendant's applicatam the basis that none of the
grounds for review referred to in paragraphs 1 gdpply, the European order
for payment shall remain in force.

1020. If the court decides that review is justified faneoof the reasons laid down in
paragraphs 1 and 2, the European order for paysmatitbe null and void.
1021. This article of the Regulation has not been apphgthe Latvian courts yet.

%% See also: Lopez de Tejada, M., D’Avout L. Les miits-de la procédure européenne d'injonction de
payer.Revue critique de droit international privRaris : Dalloz, 2007, n° 4 (octobre-décembre);34.,
735.

69 | opez de Tejada, M., D’Avout L. Les non-dits deptmcédure européenne d'injonction de paRavue
critique de droit international privéParis : Dalloz, 2007, n° 4 (octobre-décembre),3, 745.
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1022. Who and when is entitled to ask for the review &G Only the claimant is
competent to apply for a review of the Europeareofdr payment (see Article 20 (1) of
Regulation 1896/2006; Section 48%aragraph one of CPL).

1023. The defendant may submit an application for revid\iEPO only after the expiry
of the 30 day period of service of the order ondefendant specified by Article 16 (2) of
Regulation 1896/2008°

1024. The defendant shall be entitled to apply for aeevbf the European order for
payment before the competent court in the MembateSif origin (see Article 20 (1) of
the Regulation). Pursuant to Section 48Baragraph one, Clause 1 of Latvian CPL the
application for a review shall be submitted: regagdthe review of a judgment or a
decision of a district (city) court — to the regadrrourt concerned.

1025. The application for a review of EPO in Latvia may submitted within 45 days
from the day when the circumstances of review mhedifor in Article 20 (1) or (2) of
Regulation 1896/2006 have been ascertained (se&leA26 of the Regulation;
Section 485, Paragraph one, Clause 1 of CPL). However, thescagien a limitation
period, namely, the 10 year period sets in, shaliaen into account (see Section 485.
Paragraph three of CPL; Section 546, Paragraph oheCPL). Pursuant to
Article 29 (1) (b) of Regulation 1896/2006, Memifgtates shall communicate to the
Commission the review procedure and the competeuntts for the purposes of the
application of Article 20.

1026. Competent courts of the Member states for the purpges of the application
for review: !

No. EU Member State Competent Courts
1. Belgium Not notified yet.
2. Bulgaria Within the time period prescribed by Article 16,

Para. 2 the debtor after the service of the Eunopea
order for payment on him may apply to the court of
appellate jurisdiction and request for a reviewpésgd
according to Article 423 of the Civil Procedure

Code).

3. Chech Republic The review procedure lies within the jurisdictioh |o
the court, which has issued the European order for
payment.

4. Germany The competent court will be lower instance logal

court of Berlin-Wedding (Amtsgericht Wedding,
13343 Berlin).

5. Estonia According to the procedure set out by Article
of the Civil Procedure Code a European orde
payment may be contested by submitting
oppgsition to the court adjudication. The opposi
shall be filed with the district court which t

%1% pyrsuant to Article 16, Para. 2 of Regulation 18066 “The statement of opposition shall be sent

within 30 days of service of the order on the ddfen."
611

See. http://ec.europa.eu/justice _home/judicialatlasfmhl/epo_courtsreview Iv.jsp?countrySession=19
&#tstatePage0
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issued the European order for payment.
adjudication with regard to the opposition may
appealed at the regional court which has
relevant jurisdiction.

In special cases, at the request of the party ¢
case, and if new evidence has been rece
pursuant to the procedure prescribed by chapt
of the Civil Procedure Code an application for
review of a valid court adjudication may
submitted to the Supreme Court.

Greece

The review procedure shall be initiated submitiamg
opposition to the European order for payment to
magistrate or the judge of first instance courthia

body of one judge who has issued the order; therlat

is competent to make a decision regarding
opposition.

Spain

The review prescribed by Article 20 (1) of the

the

the

Regulation is performed at the request of the defau

party, revoking the final adjudication (Article 5(
and further articles of the Civil Procedure Codawl
1/2000 of 7 January 2000). The review prescribeg
Article 20 (2) of the Regulation shall be perform

1

by
ed

filing a proposal for revocation of court documents

(Article 238 and further articles of the Constitunal
law on the judicial power; Law 6/1985 of 1 Jy

ly

1985). In both cases first instance courts have

jurisdiction in the matter.

France

In exceptional cases the provisions of the rev
procedure prescribed by Article 20 of the Regulaﬂ
are identical to those applicable in the opposi
procedure. The application for review shall
submitted to the court which has issued the Eunof
order for payment.

Ireland

The High Court has the jurisdiction in the revig
procedure:

High Court Central Office

Administrative addres$zour Courts, Inns Qua
Dublin 7 Ireland.

10.

Italy

The court of review pursuant to Article 20 (1)
Regulation (EC) No 1896/2006 and the le
proceedings thereof shall be the court, which
issued the European order for payment for
purpose of Article 650 of the Civil Procedure Cqg
of Italy.

The court of review pursuant to Article 20 (2)
Regulation (EC) No 1896/2006 and the le
proceedings thereof shall be the regular courtchv
has issued the European order for payment an
whom the relevant proceedings shall be addre
according to the general rules of the Procedure.

ew
io
ion
be
ea

EW

pal
has
the
de

of
pal
i
d to
5sed

11.

Cyprus

The review procedure has been specified by

the

procedural rules of the Civil proceedings. Writ
applications of the parties to the claim make thsid)

n
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for the procedure. In exceptional cases, at thwop

of the court, the court may hear an oral testimiony

addition to written statements and affidavits. T
competent courts are the courts notified in cla)se

12.

Latvia

Not notified yet.

13.

Lithuania

Pursuant to Article 23 of law, the court, whichsh
issued the European order for payment, shall re
the reasons for the issue of European order
payment mentioned in Article 20 (1) and (2)
Regulation No 1896/2006. After the receipt
application for the review of European order

—

payment the court shall send the claimant copies of

the application an the Appendixes thereto and mfor

the claimant that he shall provide a reply in wagti

within 14 days after the service of the applicatipn

The court shall consider the application for

he

review of European order for payment in written
proceedings within 14 days after the expiry of the

term for reply to the application and issue an oi
with regard to one of the decisions as per Artizle
(3) of Regulation No 1896/2006.

14.

Luxembourg

The following court instances have the jurisdicti
over the statement of opposition and application
review:

1. District court if the chairperson of th
district court or the acting judge have issy
the European order for payment.

2. Chief magistrate or the acting judge if t
magistrate has issued the European orde
payment.

3. Labour court if the chairperson of th

de

on
fo

e
ed

he
r for

e

Labour court or the acting judge have issuied

the European order for payment.

15.

Hungary

In Hungary the competent court shall be the co

which has issued the European order for payment.

urt,

16.

Malta

Not notified yet.

17.

Netherlands

Article 9 of Law on the application of the proceely
of European order for paymern
1. In relation to European order for payment, wh
has been recognised as enforceable in
understanding of the Regulation, the defend
pursuant to the circumstances as per Article 30
and (2) of Regulation No 1896/2006, may submit
application for review to the court which has ig$y
the European order for payment.

2. The application shall be submitted:
a. in the event as per Article 20 (1) (a) of {
Regulation — within four weeks after the defend
has been notified of the enforceable European o
for payment;

=

ich
the
ant,

an
e

he
ant
rder

b. in the event as per Article 20 (1) (b) of the

Regulation — within four weeks after the reas
mentioned therein have extinguished;

bns

c. in the event as per Article 20 (2) of t

ne
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Regulation — within four weeks after the defend
has learned the reason for the review as indic
therein.

3. Representation by a lawyer or another le
professional shall not be mandatory to submit
application for review.

ant
ated

gal
an

18.

Austria

Applications for review, pursuant to Article 20 (
and (2) of the Regulation, shall procedurally
considered as applicationsestitutio in integrum

1)
be

However, a positive decision regarding the

application, which is taken in accordance with P
2, may be appealed.

Bezirksgericht fur Handelssachen Wien
Administrative address: Justizzamrm Wien Mitte
Marxergasse la; A-1030 Wien.

ara

19.

Poland

Protection of the defendant in the understanding
Article 20 (1) of Regulation 1896/2006 is provid
by the provisions on the extension of the time quk
whereunder a statement of opposition to

European order for payment may be submitted.

I, Division VI, Chapter 5 "Non-compliance with th
time periods and the provisions for extensig
(Articles 167-172) of the Civil Procedure Co
apply. Pursuant to these provisions a writ
application for the extension of time periods skl
submitted to the court of adjudication within a Wwe
from the extinguishing of circumstances which w
the reason for such non-compliance. The reason

y of
ed

i
the

Part
e
n
de
ten

e
pre
s for

application shall be specified in the relevant

application. After filing of the application the pa
concerned shall perform a procedural action. If
year has passed after the expiry of the time peahed
extension of time periods is permitted only in spk
cases. The fact that an application for the exten
of time period has been submitted does not medn
hearing of the case or enforcement of
adjudication be terminated.

In relation to Article 20 (2) of the Regulation t
provisions of Article 505 (20) of the Civil Proceagu

bne

ne

Code apply. The application shall comply with the

conditions relating to reply in the case; the reas
for revocation of the European order for paym
shall be specified. The competent court is the tc
which has issued the European order for paym
Prior to revocation of the European order
payment the court shall hear the applicant or e
him to submit a statement in writing.

o}
ent
our
ent.
for
vit

20.

Portugal

The review procedure is the one as prescribe
Article 20 of Regulation 1896/2006; in Portugal
competent court of wéew is the district cou
which has issued the European order for payme
Tribunal de Comarca (Secretafi®ral de Servig
Externo do Porto)

Administrative addres®®R. Gongalo Cristova
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347- 3° e 4°; P-4000-270 Porto.

21.

Romania

The legislative acts regarding payment ord
(Government Order No. 5/2001) prescribe
procedural means, which the defendant (debtor)
apply to appeal the enforcement of payment orde
the defendant (debtor) for some reason has
requested revocation of court adjudication regayg
the payment order, he has a possibility on theshafs
material arguments to appeal the enforcement o
which includes the payment order.

Thus, by virtue of Article 26 of Regulatig
1896/2006 the defendant upon the appeal
enforcement may file with the competent court
Romania an application for the review of Europe
order for payment in the exceptional cases
prescribed by Article 20 (1) and (2) of ti
Regulation.

Moreover, in cases under Article 20 (1) of Regolat
1896/2006 the defendant, pursuant to Article 103
the Civil Procedure Code of Romania, may apply
release from the limitation regarding the periocew
a statement of opposition be submitted accordin
Article 16 of the Regulation.

ers
the
may
r. |
not
n

der,

S5

of
2an
as
ne

i
of
for

j to

Pursuant to legislative acts regarding paymentrsrg

shall begin from the moment when the order
enforcement of European order for payment has
served on the defendant/debtor — either in persg
by a registered letter with an acknowledgemen
receipt. Therefore in cases when state legislatots
apply Article 14 of Regulation 1896/2006 a
consequently Article 20 (1) of this Regulation $h
not be applicable.

the period for appeal and formulation of defelce

e

for
een

n o
of

nd
al

22.

Slovakia

With reference to Article 29 (1) (b) and At 22¢
and further articles 0®SP [Civil Procedure Cod
respectively, an application for extraordin
means of legal defence ("review"shall b
submitted to the competent court, which
adjudication in the first instance court district
court.

23.

Slovenia

Courts, which have jurisdiction in review proceduf

and application of Article 20 of Regulatig
1896/20086, are district courts and regional courts.

24.

Finland

Article 20 of Regulation 1896/2006 with regard
review of European order for payment is fu
applicable in Finland. For the purposes of Arti2@&
of the Regulation the competent court is Helsi
District Court.

In addition to the provisions of Article 20 of tk

to
ly

nki

Regulation the provisions of Chapter 31 of

=
(4]
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Procedural Code regarding opportunities | of
extraordinary appeal are applicable. They include
appeal by virtue of procedural error (Article 1 |of
Chapter 31) and revocation of final adjudication
(Article 7 of Chapter 31). Chapter 17 of the
Procedural Code includes a provision for setting a
new time period.

25. Sweden An application for review is heard by the appellate
court hovrat) (Article 13 of legislative act on the
procedure for European order for payment). If the
claim is satisfied, the appellate court makes a
concurrent decision that Swedish law enforcement
body shall reconsider the matter.

26. United Kingdom 1. England and Wales
An application for review, pursuant to Article 20 o
Regulation 1896/2006, in England and Wales shall
be filed with the competent court, which has issped
the European order for payment in accordance with
Part 23 of the Civil Procedure Law.

2. Northern Ireland

An application for review, pursuant to Article 20
the Regulation, in Northern Ireland shall be filgith
the Supreme Court in accordance with Rules of|the
Supreme Court (Northern Ireland) 1980, which shall
be amended to provide for such procedure.
3. Scotland

The method applicable for the purposes of revjew
pursuant to Article 20 of the Regulation is under
consideration in Scotland at present; all claimalish
be addressed to the sheriff.
4. Gibraltar

An application for review, pursuant to Article 20 o
the Regulation, in Gibraltar shall be filed |in
accordance with Part 23 of the Civil Procedure Lay.

(=]

1027. The particular circumstances which lie at the bésisreview and are listed in

Article 20 (1) and (2) of Regulation 1896/2006 &yebe specified in the application for
review. No State fee for filing of application fogview with the Latvian court shall be
paid. In Latvia an application regarding reviewasfjudication shall be adjudicated by
written procedure (see Section 43%.CPL).

5.4.3.1. Grounds for review of a European order for paymenfailure to inform
the defendant

1028. It must immediately be pointed out that Article 2Z0) (a) of Regulation
1896/2006 of the Latvian text, mentions the delivef a notice, which is wrong.The
texts in the languages of other member countriesadanclude this reference to a notice.
Here, discussion concerns the European Paymentr Qiide Latvian — Eiropas
maksgijuma rikojums in German —Zahlungsbefehlin French —'injonction de payex.
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Therefore, Article 20 (1) (a) of the Regulation tbe Latvian text should contain the
following text:

i) The European order of paymentvas served using one of the methods
anticipated in Article 14; and iigleliverydid not occur in due time for reasons of
force majeure or otherwise independent of the failtthe defendant, thus
preventing the defendant from preparing a suitat@énce to the claim.

1029. In Article 20 (1) (a) i) of Regulation 1896/2006,s clear that the EPO must be
served by one of the methods provided by Articleofidhe Regulation (that is, without

confirmation of receipt). If the EPO was servedabomethod provided by Article 13 (that

is, with confirmation of receipt), the review presecannot be initiated based on Article
20 (1) (a) of the Regulation.

1030. Article 20 (1) (a) ii) of the Regulation Sectiordinates that:

The EPO was 1) not served in due time 2) for reagsonwhich the defendant is
not at fault, 3) thus preventing the defendant fpyeparing a defence.

1031. It must be noted that, within the legal norms ofjilation 1896/2006 dedicated
to the minimal procedural standards (Articles 18 4A), no deadline within which the
EPO must be served is mentioned. The requiremenduef time appears only in
Article 20 of the Regulation. It must be admittédtttimely service of the EPO does not
affect the defendant's opportunity to build a deéerThis is because the defendant has a
right to submit a review applicatiamly whenthe 30-day term for objection submission,
indicated in Article 16 (2) of the Regulation, haxsded. In turn, this 30-day period is
counted only from the moment the EPO is servetieadefendarit? As can be seen, the
wording of Article 20 (1) (a), ii) of the Regulatios more than unfortunate. In Law, it is
taught that the term "service of EPO" must be ustded as "the moment the defendant
was made conscious of the EPO", while the term pgmeg a defence" must be
understood as "submitting an objection to the EP®".

1032. The idea of "conditions independent of the defehddoe to force majeure)”
must be independently evaluating by the court ocheadividual situation.

1033. Just as in the case of applying Article 20 (1)dbjhe Regulation, Article 20 (1)
(a) of the Regulation anticipates that the defehaanst act immediately in order to
initiate the EPO review procedure.

1034. Article 20 (1) (b) of Regulation 1896/2006 with respect to sub-paiyr@), is
considered the norm of general I18#.The legal norm mentioned determines that a
defendant can submit a review application evehafsubmission of objections has been

612 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-MahnVO (GruhgeP.), S. 359.

13 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-MahnVO (GruhgeP.), S. 359.

614 Rauscher, T. (Hrsg.). Européisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-MahnVO (GrukgP.), S. 358, 359.
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delayed by force majeure or exceptional conditiarising not through the fault of the
defendant. In this case, the defendant must submetview application without further
delay. The term "without delay" is to be translaiedependently, not through the
application of a defined understanding or termiggldn the court country's state
legislation.

1035. Article 20 (1) (b) of Regulation 1896/2006 encongessall of those cases where
the defendant's fault has not been establishechendelay of a review application.
Situations where the EPO is served in a languagemprehensible to the defendant,
without explaining their right to object to the egat of such a document, must also be
included among these ca$é%.As such, theEU legislator should consider the
opportunity to include clearly the principle of a comprehensible language in the
minimal procedural standards.

1036. On 9 July 2012, the Vienna Commercial Court (Aadtassigned the prejudicial
guestion of the interpretation of Article 20 (1)) (and Article 20 (2) of Regulation
1896/2006 to the EC3° The following questions were asked:

1) Should the fact that the lawyer engaged haseaditse deadline to submit a
review application for the EOP be considered théeddant's own fault, in the

interpretation of Article 20 (1) (b) of Regulatid896/20067?

2) In the case where the lawyer's faulty actiorns ot the defendant's own fault,
is the fact that the lawyer engaged has erroneowslicated the time limit for the

review application of the EOP to be considered &oegtional condition in the

interpretation of Article 20 (2) of the Regulation?

1037. Time will show what answer the ECJ will bring t@#e prejudicial questions.

5.4.3.2. Obviously wrong issue of an EPO

1038. In accordance with Article 20 (2) of Regulation 68#06, the review process
can be initiated after the end of the 30 day peifitide EOP has been obviously wrongly
issued, taking into account the specific requiremenh this Regulation, or due to other
exceptional circumstances.

1039. Translating the general phra&sbviously wrongly issued”, the cases indicated
in Article 11 of Regulation 1896/2006 must be fitsded as guidelines, where the
application for EPO issue should have been rejedteihg the revision stade’ If this

®1> Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-MahnVO (GruhgeP.), S. 361.

®1® Request to provide a prejudicial judgment, whicsvsubmitted on 9 July 2012 to Handelsgericht Wien
(Austria), case: C-324/1Xovontech Zala Kft v. LOGICDATA Electronic & Softev&ntwicklungs GmbH
(2012/C 303/24). Pieejamsvww.europa.eu

®17 Rauscher, T. (Hrsg.). Européisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-MahnVO (GrubeP.), S. 363.
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has not been noticed, then it can be correctedgluhe review process (following the
defendant's application).
1040. The cases anticipated in Article 11 of Regulati88@/2006 are the following:
1040.1. the pre-conditions stated in the Regulation's Agtit (matters of material
application), Article 3 (cross-border cases), Aetid (the claim was not made in
terms of a specific financial demand as an exprassi actual money), Article 6
(the international jurisdiction of the EPO's cooift issue) or Article 7 (the
requirements of EPO formulation and content) foOESsue;
1040.2. the claim is clearly unfounded.
1040.3. also in the case where the EPO application form matsbeen fully
completed.
1041. In practice, it is important to limit Article 20 \Dof Regulation 1896/2006 from
the norm of Article 20 (2). As previously indicatedirticle 20 (1) requires the lack of
defendant fault, as well as immediate action foh@a defendant, to initiate the review
process. In turn, Article 20 (2) is more applicathieectly to flaws in the process of EPO
issue itself. For example, Article 20 (2) of thegBktion will be also applicable in cases
where the defendant has sent their objections fimaly manner (within the 30-day
deadline), while the court has received them oritgrathe EPO has been declared
enforceablé’®
1042. The general phraséother exceptional circumstances” Article 20 (2) of
Regulation 1896/2006 are considered in Law as thstrmnclear of all provisions of
Regulation 1896/2006. Here, cases where the EOBdasissued based oansciously
false facts can be included. Therefore, Articld20cannot be applied in cases where the
EOP has been issued on inadvertently false fAt®f course, this is only a theoretical
opinion; court practice over time will show whatntent will fill the general phrase
mentioned.

5.4.3.3. Legal consequences of examining a review appligatio

1043. In accordance wittrticle 20 (3) of Regulation 1896/2006the court examining
the review application (in Latvia — the regionalic® has two options:
1043.1. reject the application (Sentence 1 of Article 20 (3) of the Regulation an
as such the EPO remains enforceable, or
1043.2. accept the application(Sentence 2 of Article 20 (3) of the Regulation)
and as such the EPO is no longer enforceable.
1044. In accordance wittfSection 485 of CPL, a Latvian court examining a review
application has these options.

*®1hid., S. 364, 365.
619 Rauscher, T. (Hrsg.). Européisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-MahnVO (GrukkP.), S. 366, 367.
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1045. If the court determines that there are groundsteew the EPO, itevokesthe
disputed decision (EPO) in its entiretyd passes the case for a new examinatioma
Court of First Instance. An ancillary claim to the®urt decision can be submitted
(Section 485, Paragraphs two and four of CPL). Here, a somewhelear situation is
forming, because it turns out that a regional coevbkes the EPO declared enforceable,
and passes the case for new examination to a @bfirst instance, which must begin the
entire EPO examination process from the beginningseparate cases, this would not
necessary. For instance, if the defendant hasdgiifedfilled the condition even before an
enforceable EPO has been issued. Here, it woudthbagh to revoke the EPO.

1046. The same applies to cases where the court ofifisi&ince has applied Regulation
1896/2006, although it was not applicable (for egkanthe court had no jurisdiction in
this case; the case did not fit within the matermgographic or temporal scope of the
Regulation; etc.). Passing the case for new exdmimdo a court of first instance is
justified only in the situations indicated in Atgéc20 (1) of the Regulatiotf® As such, it
would be more correct to provide the CL with thetiap of satisfying the review
application by revoking the EOP declared enforoedblbt passing the case for new
examination to a court of first instance).

1047. In cases where the EOP has already been settlédeirterritory of Latvia,
Section 635, Paragraph five of the CPL anticipatesversal of executior’?* Problems
arise if the EPO has been settled idifferent Member State (not in Latvia, which has
issued the EPO and is examining the review applicatThe EU legislator should
resolve such situations autonomously within the Redation 1896/2006, anticipating

a special standard form in case of a reversal of egution.

1048. Meanwhile, if settlement has not occurred, the wedmt, who has submitted a
review application in the country of origin of tB#O, has a right to request a court in the
country of settlementto halt or limit the EPO settlement (see Articl8 2f the
Regulation). A situation may arise where an EPQ@ddsby a Latvian court must be
settled (fully or partially) within the territoryfd_atvia; then review and also cease of
settlement will be decided within Latvia, that 13,EPO review— in a Latvian regional
court whose operational territory contains the taodifirst instance issuing the EPO; 2)
cease or limit of settlement a local (municipal) court, in whose operatiotatitory the

620 |t must be remembered that a new examination efctse due to new circumstances is still different
from a new examination due to a review of the denisin the first case, the new circumstances
influencing the results of the case review areb#istaed. In the case of EPO review, different ctinds

are in effect: 1) the case is not examined as su@n EPO process (similar to the process of féycib
enforcing national obligations by warning); 2) tB#O by its legal nature cannot be equated with a
decision where a case is examined as such; 3gigabke of new circumstances the case is passeéwor
examination to a court of first instance becauseti®e 4, Paragraph two of CPL clearly indicates tha
civil suit is not to be examineaks suchin a higher court, until it has been examined loveer court (unless
otherwise indicated by the CPL). In the case oE®®, no examination of the case as such occurghwhi
is why Section 4, Paragraph two of CPL is not aygtile to these situations.

%21 The court rules on the enforcement turn of an ER@iewing the case from the beginning after the
annulment of the EPO (see Section 635, ParagraplofiCPL).
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EPO is to be settled. As can be seen, two sepeoatés will examine mutually related
guestionsWas the intent of the Latvian legislator in these ituations conscious, or
accidental?

1049. If the EPO has been settled before submissiorofoetl settlement, the defendant
may request to decline EPO settlement in a coutiedettlemenMember State, without
submitting a review application in the Member Statterigin (see Article 22 (2) of the
Regulation). Still, this applies to situations wigéhe EPO has been justifiably issued
(none of the grounds for review in Article 20 oketliRegulation are present) and the
defendant has voluntarily paid the sum indicatethénEPO.

1050. If the court admits that the circumstances indidatethe application cannot be
considered circumstances for EPO reviewejécts the application An ancillary claim
can be submitted regarding this court decision t{Se@85°, Paragraphs three and four
of CPL). As can be seen, this opportunity generally corredpdo the first sentence of
Article 20 (3) of Regulation 1896/2006.

1051. From Article 20 (3) of Regulation 1896/2006 and t8et485°, Paragraphs two,
three and four thiollowing questions are unclear.

1051.1. At which point does a decision from a Latvian cdvetome enforceable
during the review caseRccording to Section 442, Paragraph one of CPthef
defendant lives in Latvia, the decision comes ieftect once the 10-day
objection period has ended. In turn, if the defendaves in a different EU
Member State, then the decision comes into effacedhe 15-day period for
ancillary claim submission has passed (see Sed#i@nParagraph “of CPL). If
the regional court has satisfied the defendangdicgtion and has revoked the
EPO, then no particular issues arise. Howevehafregional court has rejected
the defendant's application, then the EPO remaifis@eable.

1051.2. What happens to the decision during the time thierdiant can still
submit an ancillary claim and does the submissibraro ancillary claim halt
enforcement of the decisioA® previously indicated, the decision of the regilo
court does not come into effect immediately, andasto be enforced without
delay. As such, neither will the still-enforceald®O be settled without delay.
But how will the Member State of settlement knowtlos (if not the same as
Member State of review)Phe fact that the EU legislator has not determined
a unified standard form for these situations — thatis, for EPO review
processes and their legal consequences — is to la¢ed negatively. That is,
they should be autonomous and immediately distribwtd in the entire EU
territory (except Denmark).

1051.3. Does the court send its decision not just to thiemt#ant, but also to the
claimant? According to Section 231 Paragraph one of CPL, dkeision is
delivered only to the person to which it refers.viohbsly, here discussion
concerns both the defendant and the claimant.
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1051.4. At which point does the court decision become erfdrle? With the
moment the submission period for the ancillaryroléias ended, as indicated in
Section 442 of CPL.

5.4.4. Refusal of enforcement

1052. In accordance witiArticle 22 of Regulation 1896/2006:

1. Enforcement shall, upon application by the dééem, be refused by the
competent court in the Member State of enforcenfighe European order for
payment is irreconcilable with an earlier decision order previously given in
any Member State or in a third country, providedtthithe earlier decision or
order involved the same cause of action betweesdhee parties; and the earlier
decision or order fulfils the conditions necessdoy its recognition in the
Member State of enforcement; and the irreconciighff® could not have been
raised as an objection in the court proceedingth@smMember State of origin.

2. Enforcement shall, upon application, also beusefl if and to the extent that
the defendant has paid the claimant the amount deaiin the European order
for payment.

3. Under no circumstances may the European ordep&yment be reviewed as
to its substance in the Member State of enforcement

1053. In Latvian courts, this Article of the Regulatioashnot yet been applied.

1054. As previously established, the Member State of mefment of Regulation
1896/2006 has cancelled the process of decisi@mygreon and exequatur. The situation
mentioned in Article 22 (1) of Regulation 1896/2066 the only remnant of the
recognition and exequatur process.

1055. The defendant's (debtor's) application.For a Latvian court to decide the issue
of a refusal to enforce an EPO issued by the anfuatdifferent Member State in Latvia,
an application from the defendant (debtor) is ne@gg. A Latvian court may not do so
by its own initiative éx officig; see Article 22 (1) of the Regulation and Sectadd?,
Paragraph four of CPL. The defendant's (debtopgli@tion is to be completed in
accordance with Section 644.

1056. The state fee does not apply to submission of theliGation. Section 34,
Paragraph seven of CPL provides for a state féeeimmount of LVL 20, which must be
paid only for applications for the recognition amforcement of foreign court decisions,
but not for the application to refuse enforcemehtan EPO. Still, if the application
mentioned simultaneously requests that a foreigmtsodecision be recognized and

%22 Article 22 (1) of Regulation 1896/2006, in the Viah language text, has an obviously wrong term
"nolemumu nesamieramiba" (irreconcilability). There is no such term inicprocedure; there is the term
"nolemumu nesavienojafipa" (incompatibility) (in Frenchjncompatible in German,unvereinbay in
Italian, incompatibile in Spanishincompatible in Lithuaniannesuderinamas
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enforced in Latvia (made earlier than the EPO)nttiee state fee of LVL 20 must be
paid.

1057. The debtor must submit an application to the coemeLatvian court, which,
according to Section 644 Paragraph four of CPL, is district (city) countthe territory
of which the EPO is enforceable.

1058. The application is reviewed in a court sessionhwite participants of the case
notified in advance. An ancillary claim about theurd decision can be submitted
(Section 644, Paragraphs five and six of CPL). It is irrelevérihis is a decision which
satisfies or rejects the application. The decismust be well-founded.

1059. Ground for refusing enforcement. Grounds for refusing enforcement are listed
in Article 22 (1) and (2) of Regulation 1896/200tdahese are thereconcilability of
two decisions,as well as thgoluntary settlement of the EPOby the defendant.

1060. Irreconcilability of decisions.The irreconcilability of decisions is one of the
classic barriers to having foreign court decisioesognize®® and it is significant
becausefirst, to protect the mutual consistency of court decisiandsecond to protect
the legal process of the country of enforcemerttatiowing such foreign court decisions
which would undermine the stability of local legabler by allowing two conflicting or
even opposing court decisions to be active in thentry (for example, one decision
orders that the sale price indicated in the cohtracst be paid, while a second decision
proclaims this contract to be void). In other wortthe test of decision irreconcilability is
to be viewed as a protective filter for the legaitem of the country of enforceméft.
1061. Article 22 (1) of Regulation contains @inciple of first decision priority in
time, in accordance with which the decision or ordecepted temporally first is
recognized and enforc&® Regulation 1896/2006 does not anticipate thatdiesion
(or order) accepted first temporally may alreadyirbeffect. The date of the decision is
crucial.

1062. The next criterium is this: both decisions mustabeeptedvith the same cause
of action (in Latvian — tas pats pragas priekSmets un pamatsn German —
identischer Streitgegenstaniah French —a méme causen Italian —una causa avente
lo stesso oggettan Spanish —el mismo objetoin Lithuanian —tuo pa‘iu ieksinio
pagrindy in Polish —tego samego przedmiotu sppio Swedish —samma sakand
between the same partiesThe Latvian text uses an imprecise term, "theesaause of
action". This concept is unknown in Civil Law, whigs why it is to be considered
equivalent to the concept "the same subject and lohthe claim(direct translation —
transl.)'. The concepts "between the same parties" andsdhge cause of action" are to
be translated as in Article 34 (3) and (4) of Balsd Regulation, that is — here, the

2 Kropholler, J. Internationales Privatrecht. 5.Adflibingen : Mohr Siebeck Verlag, 2004, S. 651.

624 Rudevska, B. Tiesu nhumu un tiesveithu nesavienojatha Civilprocesa likuma 637. panta izptn
(). Likums un Tiedas 2006, 8.§j., Nr. 6 (82), 165. Ipp.

%% Rudevska, B. Tiesu rshumu un tiesveithu nesavienojarba Civilprocesa likuma 637. panta izp@tn
(). Likums un Tiedas 2006, 8.§., Nr. 6 (82), 164. Ipp.
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autonomous interpretation of these concepts istagplied, provided by the ECJ in its
former and current adjudication.
1063. Irreconcilable decisionsf to a geographic naturecan be accepted:

1063.1. In the Member State of enforcement and another EU Mmber State
(including Denmark), for example, the decisiond.afvian and Irish courts. If a
debtor's application is submitted to a Latvian towwncerning a refusal to
enforce an EPO issued by an Irish court then, ef gheceding decision of the
Latvian court is irreconcilable with this EPO isdue Ireland, then the Irish EPO
is to be refused.

1063.2. In two other EU Member States(for example, court decisions of Ireland
and Germany). If a debtor's application is submiitt® a Latvian court
concerning a refusal to enforce an EPO issued byrisim court, then, if the
preceding decision made by a German court (regesdie confirmed as a
European Enforcement Order (EEO)), or correspontbnthe conditions to be
recognized in Latvia in accordance with EU regolas) is irreconcilable with
this EPO issued by an lIrish court, then the enfosr® of the Irish EPO in
Latvia is to be refused.

1063.3. In a different EU Member State and a third country (for example, Irish
and Ukrainian court decisions). If a debtor's aggtion is submitted to a Latvian
court concerning a refusal to enforce an EPO isbyesgh Irish court, then, if the
preceding decision made by the Ukrainian court €aidig to the conditions to be
recognized in Latvia) is irreconcilable with the@#ssued by the Irish court, the
enforcement of the Irish EPO in Latvia is to beused.

1064. Another pre-requisite for the irreconcilability @écisions in the claim is added by
Article 22 (1) (c) of Regulation 1896/2006. Thattiee irreconcilability cannot be used
as grounds for the objection in the court procedureof the EPO Member State of
origin. This once more leads to the conclusion that teradl system of Regulation
1896/2006 forces the defendant to be active inMeenber State of origin of the EOP
specifically, and avoid delays in their defenceaauter time in the Member State of
enforcement. Thus, Article 22 (1) (c) indicates tireconcilability of decisions as the
final exception for the refusal to enforce the EA®@e concept "court procedures of the
Member State of origin" should be understood asptioeesses listed in Articles 16 and
17 of Regulation 1896/2008°

1065. Unfortunately, the F standard application form "€itjon to a European order of
payment" mentioned in Appendix VI of Regulation 68806 does not anticipate that a
defendant might wish to indicate such irreconclighiAs such, legal literature indicates
situations where the defendant has discoveredrtéeoncilability of decisions after the

6% Rauscher, T. (Hrsg.). Européisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 22 EG-MahnVO (GrubeP.), S. 375.
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period for objection submission provided in Artid6 (2) of the Regulation has already
ended?’

1066. German legal literature admits that Article 22 ¢1)Regulation 1896/2006 is not
applicable to mutually competing EPOs issued ifiedéint Member States between the
same parties and with the same cause of actiothidnsituation, the legal mechanism
anticipated in Article 20 (1) of the Regulationimsthe defendant's action — to obtain
EOP review in the Member State issuing the late® £

1067. When applying Article 22 (1) of Regulation 1896/80the defendant's subject of
application is the request to refuse the enforcénrehatvia of an EPO issued by the
court of a different Member State. As such, the E&@ thea priori irreconcilable
decision (see Section 644Paragraph two, Clauses 1 and 2 of CPL) shoulappended
to the application, as both of these must be exantiyettie Latvian court when making a
decision on the irreconcilability of decisions &g grounds for refusing enforcement of
the EPO.

1068. Voluntary enforcement of the EPO by the defenddnt.accordance with
Article 22 (1) of Regulation 1896/2006, enforcemenit the EPO by defendant
application is refused also when, if and as muclthasdefendant has paid the amount
ordered in the EPO to the claimant (a real transaction must occut, merely, for
example, a clearing). Here attention is directethéowords "ordered in the EPO", which
thus indicates only those payments made followimg issue of the EPO (E standard
form) but not to those already paid before issu¢hefEPO. This means that this norm
cannot be applied in all situations where the d#deih has already paid the financial debt.
Everything is determined by thp®int in time when payment was made.

1069. The EPO procedure, just as the process of fora@bfgrcing national obligations
by warning (further in text —-FENOW recognized in Latvian civil procedure, and
similar procedures existing in other EU Member &tais directed towards obtaining a
specific action from the debtor, that is — "payatiject”®?® Both actions in the classic
FENOW process are not demanded simultaneously eofddbtor. Imagine a situation
where the debtor, receiving the E standard fornr6gean order for payment” provided
in Article 12 (1) of Regulation 1896/2006 does sabmit an objection (by completing
the F standard form) but by paying the amount migid in the EPO. At this stage,
Regulation 1896/2006 does not require the defertdgmtoduce any proof of payment of
the debt. Article 12 (4) (b) of the Regulation etat"the order becomes enforceable
unless a notice of objection is submitted to thargoin accordance with Article 16"

%27 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 22 EG-MahnVO (GruhgeP.), S. 375.

28 pid., S. 377.

29 Correa Delcasso, J.P. Le titre exécutoire europééimversion du contentieuRevue internationale de
droit comparé.2001, n° 1 (janvier-mars), p. 65. See also Reui&t896/2006 columns of point a. on the
Appendix E forms “Important information for the éeflant”, which indicates: “You may i) pay the
claimant the amount indicated in this order oroijject to the order by submitting a notice aboutiryo
objection to the court issuing the order, withia fferiod indicated in point b.".
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(therefore — a F standard form completed by theemddnt). This means that, if the
defendant pays the sum without objections, thenBR® becomes enforceable in any
case, which is absufd® The EU legislator should correct this mistake As long as this

is not done, defendants who have already paid teglesient amount must
simultaneously submit their objections on a F staddorm; thus — in the case of the
EPO, the phrase is "pand object, or don't pay and object". If the defendaln¢ys the
information on the E standard form and pays, tregarlhe will have difficulties not
paying this debt twice over — paying voluntardgd paying through EPO enforcement.
Of course, this situation is completely dependenthe claimant's honesty — if they see
that the defendant has reacted to the EPO by payiven they will revoke their
application or will not submit an EPO already iffeef for enforcemerft! But this may
not occur. In this situation, the defendant willdi#e to make use of the opportunities in
Article 22 (2) of Regulation 1896/2068

1070. If the debtor has paid the debt before the EPCbkas issued, then Article 22 (1)
of the Regulation will not be applicable, as théeddant should have already objected to
the EPO in a timely manner (Article 16 of the Redgoin). If the defendant has not
submitted their objections in the time limit anpiated, they can still use the opportunity
provided in Article 20 (2) of the Regulation 189805 to request that the EPO be
reviewed in its Member State of origin, because H@P has been issued obviously
wrongly 533

1071. When submitting the application mentioned in Sec6d4>, Paragraph four of
the Latvian CPL the defendant must append the dentertifying the payment of the
amount ordered in the EPO (see Section®6#aragraph two, Clause 3 of CPL).

1072. Prohibition of révision au fond When ruling on the question of enforcement
refusal of a foreign-issued EPO in Latvia, the taannot review the EPO as such (in
international civil law, it is sometimes referrexlas a prohibition ofévision au fontf?).

It must assess only the fact of decision irrecaidiity, or the fact of payment of the
amount ordered in the EPO.

%30 For comparison, see Section 40®aragraph one of the Latvian CPL: "Debtor’s ofijexs submitted
within the prescribed time period against the vglidf the payment obligation ahe payment of the debt
shall be the basis for termination of court procegsl regarding compulsory execution of obligatiams
accordance with warning procedures."

1 Kormann, J.M.Das neue Europaische MahnverfahranViergleich zu den Mahnverfahren in
Deutschland und Osterreich. Jena : JWV, 2007, $. 16

832 Kormann, J.M. Das neue Europaische MahnverfahranViergleich zu den Mahnverfahren in
Deutschland und Osterreich. Jena : JWV, 2007, . Rauscher, T. (Hrsg.). Européisches Zivilprozess-
und Kollisionsrecht EuZPR / EulPR Kommentar. Muntheellier, 2010, Art. 22 EG-MahnVO (Gruber
U.P.), S. 380.

33 See also: Rauscher, T. (Hrsg.). Européaischespfidiess- und Kollisionsrecht EuZPR / EulPR
Kommentar. Miinchen : Sellier, 2010, Art. 22 EG-Mein(Gruber U.P.), S. 381.

834 French — review by substance.

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Kaevska 326



5.4.5. Stay or limitation of enforcement

1073. In accordance withrticle 23 of Regulation 1896/2006:

Where the defendant has applied for a review iroedance with Article 20, the

competent court in the Member State of enforcement upon application by the
defendant:

limit the enforcement proceedings to protective sneas; or make enforcement
conditional on the provision of such security asslitall determine; or under

exceptional circumstances, stay the enforcemermgeings.

1074. Within Section 644, Paragraph one of the Latvian CPL, the legisldtas
anticipated that the local (municipal) court, withivhose territory the EPO is to be
enforced, by application of the delitSrand based on Article 23 of Regulation
1896/2006, has a right to:

1074.1. Substitute EPO enforcement with activities antitgplain Section 138 of

CPL to ensure the enforcement of this order;

1074.2. amend the form or process of EPO enforcement;

1074.3. stay EPO enforcement.
1075. When submitting the application provided in SectB#%? of CPL, the debtor
does not pay the state fee.
1076. The debtor's application for stay or limitationesforcement is reviewed by the
Latvian court in court session, notifying the caseticipants in advance, although their
non-attendance is not a barrier to review of thplieption (Section 644, Paragraph
three of CPL). An ancillary claim regarding the dodecision can be submitted Section
64472, Paragraph four of CPL).
1077. The rules in Article 23 of Regulation 1896/200@®gkther correspond to the goal
defined in Recital 9 of the Preamble to the Regutat— "The purpose of this Regulation
is to simplify, speed up and reduce the coststighlion in cross-border cases concerning
uncontested pecuniary claims by creating a Eurojpeder for payment procedure, and
to permit the free circulation of European ordess payment throughout the Member
States by laying down minimum standards, compliamite which renders unnecessary
any intermediate proceedings in the Member Statenébrcement prior to recognition
and enforcement.”
1078. Article 23 of the Regulation attempts to protec¢ tthefendant from situations
where a review application has already been subditt the EPO's Member State of
origin, but the Member State of origin has not stayetinuted EPO enforcement. Here
the Member State @nforcementan protect the defendant from the enforcemestioh

835 Unlike Regulation 1896/2006, which uses the tedaféndant”, Section 644 of CPL uses the term
“debtor".
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an EPO submitted in its country of origin for ravijebut, by law, the EPO is still binding
to the competent enforcement facilities of theestat

5.45.1. Grounds for enforcement postponement or limitation

1079. Grounds for postponement or limitation of EPO ecdonent are indicated in
Article 23 of Regulation 1896//2006, and these Hittie defendant has requested EPO
review in its Member State of origin in accordancewith Article 20 of the Regulation
1080. In this case, the court of the Member State of meiment must assess the
prospective results of EPO review in its Membertestaf origin, as well as the
irrevocable harm to the defendant arising from anforeement turn later, if no
enforcement postponement or limitation occurs i Member State of enforcemérit.
For more details about Article 20 of Regulation 82906, see sub-chapter "Review" of
the Research(®19 and forward).

1081. In all cases, for a Latvian court as a court of Member State of enforcement,
can decide the question of postponing or limitimgEPO issued in a different Member
State, the following are necessary:

1081.1. the debtor's application (Article 23 of Regulatidki896/2006 and
Section 644.0f the Latvian CPL; application content and the ufoents to be
appended are determined by Section bdfithe Latvian CPL;

1081.2. the debtor must have already submitted an appicdior EPO review
(Article 20 of the Regulation) in its Member Staié origin. Section 644,
Paragraph two, Clauses 2 and 3 of the Latvian GRte ghat this application
(regarding postponement of EPO enforcement, divigmo segments, form of
enforcement or amendments to the process, reflisahforcement) must have
appended to it an appropriately certified EPO stet& transcript, as well as
other documents used by the defendant (debtoryasds for the application.
In this case, the application must also have apknad it a document showing
that the applicant has submitted an EPO reviewestgin the EPO's issuing
country.

5.4.5.2. Forms of enforcement postponement or limitation

53¢ pgroz, H. Le réglement CE n° 805/2004 du 21 &@@4 portant création d’un titre exécutiore europée
pour les créances incontestées. Journal du dreitniational. 2005, n° 3 (juillet-aolt-septembre)pP3;
Rauscher, T. (Hrsg.). Europdisches Zivilprozessd wollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 23 EG-MahnVO (GrukkP.), S. 384, 385.
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1082. The forms of EPO enforcement postponement or ditioih in Latvia, according
to Article 23 of Regulation 1896/2006, are thedaling (Section 644, Paragraph one of
the Latvian CPL):

1082.1. Replacing EPO enforcement with actions anticipate®ection 138 of

CPL to ensure this order is enforced,;

1082.2. amendments to the form or process of EPO enforcemen

1082.3. EPO enforcement suspension.
1083. It must be noted that the form mentioned in Arti2R (b) of the Regulation, "to
put forth for enforcement the condition to prodube collateral determined by the
court", is not anticipated in the Latvian CPL. Hdfee topic is a guarantee (alsegcurity
in Latvian —garantija; in German —Sicherheit in French —s0ret§, demanded from
the defendant by the court in case the EPO is thtelared invalid in its Member State of
origin." Simultaneously, forced enforcement in the Memb&ateSof enforcement
continues.
1084. Replacing EPO enforcement with actions anticipate&ection 138 of CPL as
security for enforcing the ordefThe Latvian court has a right to replace EOP
enforcement with a form of security anticipatedSection 138 of the Latvian CPILhe
court decision must indicate which form of secuigybeing applied. It must be noted
that, in this case, forced settlement is postpq@sttion 559, Paragraph two of CPL).
However, with respect to the defendant's possessiba court applies a form of security
in the decision (for example, by confiscating tleéethdant's movable property).
1085. Amendments to the form or process of EPO enforcériée Latvian court may,
with its decision, amend the form or process of EfP@rcement. Unlike Section 206 of
CPL%® Section 644. allows the court to decide on this question onlyermfthe
defendant's (but not the claimant's) request.
1086. Unlike Section 206 of CPL, in the case of the aglon of Section 644. the
Latvian court must assess not the defendant's mlastsitus or other conditions, but the
prospective results of EPO review in the EPO's Meam&tate of origin, as well as the
possible irreversible harm to the defendant's @stisrin case of an enforcement turn later,
if no enforcement postponement or limitation aciomthe Member State of enforcement
are taken.
1087. Unlike Section 206 of CPL, in the case of applimatof Section 644, the local
(municipal) court, in whose jurisdiction the EPOtasbe enforced, has competency to
rule on amendments to form or process of enforcémen
1088. Unlike Section 206 of CPL, in case Section 64#& applied, the court
enforcement officer does not have recourse to thet avith an application to amend the
form or process of EPO enforcement (as well agpoostment of enforcement or division

837 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 23 EG-VollstrTitelvV@abst S.), S. 180.

%38 The first part of CL Article 206 anticipates thidie court may decide on amendments to sentence
enforcement form and process based on the applicafia case participant.
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into parts), if there are circumstances encumbeBR enforcement or making it
impossible.Possibly, the Latvian legislator should consider t option to include
such a standard legislation in the Latvian CPL.

1089. Suspending EPO enforcemeection 644, Paragraph one, Clause 3 of CPL
must be read as a unified whole with Article 23R&fgulation 1896/2006, which means
that the suspension of EPO enforcement is allowablg in exceptional circumstances
(unlike substitution or amendment of enforcement).

1090. The concept of "exceptional circumstances” showdubderstood in situations
where EPO enforcement would transgress the pubtieroof the Member State of
enforcement drdre publig.®®*® Therefore, the Latvian court must see if the nevie
application submitted in the EPO Member State ofior has grounds due to
transgressing on one's rights to a fair trial, @ationed in the first part of Article 6 of the
CPHRFF, and which correspond to the situationedigh Article 20 of the Regulation.
1091. If a Latvian court has ruled to suspend enforcepitiet law enforcement officer
suspends the process of EPO enforcement untiirtteeibdicated in the court decision,
or until the decision is repealed (see Section B&0agraph one, Clause 6 of CPL and
Section 562, Paragraph one, Clause 3 of CPL). DQutime time the process of
enforcement is suspended, the law enforcementeoffioes not engage in any forced
enforcement activities (Section 562, ParagraphdinGPL).

5.5. Interaction of Regulation 1896/2006 with other bik of standard
legislation

1092. Brussels | Regulation (Regulation (EC) 44/200Mill be applied in accordance
with Article 6 (1) of Regulation 1896/2006, detenmig international jurisdiction (see
8807 of this Research and forward), whereby BrusdelRegulation essentially
supplements the reviewable Regulation 1896/2006e Btandards of Brussels |
Regulation will be applicable to the determinatmna person's domicile (see Article 3
(2) of Regulation 1896/2006).

1093. In accordance with Recital 28 of the Preamble toguRsion 1896/2006,
Regulation 1182/71is to be the guideline with which to determine #hasnditions with
time periods, dates and deadlines. As indicatethén Study, the interaction of these
Regulations is essential (see 8984 and forwardjcesithe deadlines stipulated in
Regulation 1896/2006 are calculated in accordanite Regulation 1182/71, not the
Latvian CPL.Recital 28 of the preamble to Regulation 1896/28@G&es: "To calculate
deadlines, the Council Regulation (EEC, Euratom) NiB2/71 [...]. The defendant must

839 Rauscher, T. Der Européische Vollstreckungstitel inbestrittene Forderungen. Miinchen : Sellier,
2004, S.14; Rauscher, T. (Hrsg.). Européischeslptodess- und Kollisionsrecht EuZPR / EulPR
Kommentar. Minchen : Sellier, 2010, Art. 23 EG-¢biTitelVO (Pabst S.), S. 181.
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be notified of this and informed that the offichadlidays of the Member State of the court
issuing the European order of payment will be taketo account." For example,
Regulation 1182/71 will be applicable to deadlinemntioned in Article 9, Article 12 (1)
and Article 16 (2) of Regulation 1896/2006. Meanahterminology not mentioned in
Regulation 1896/2006 and, by virtue of Article 26Axticle 21 (1) of the Regulation,
direct towards the Member State's national stantigidlation, will be calculated using
the Member State's national procedural regulations.

1094. Meanwhile, Article 27 of 1896/2006 states that fReggulation is not impacted by
application of theRegulation for Issuing Documents This means that, within
Regulation 1896/2006 itself, is a determined, aomoous procedure referring to the ways
the document (EPO) can be served (see pages 13#ii6h leads to the conclusion that
the Regulation for Issuing Documents can be applbedy through the minimal
procedural standard prism incorporated into Reguiak896/2006.

1095. All procedural questions not specifically defined in Regulatidd©8/2006 are
regulated by the national standard legislation aNer States (see Article 26 of the
Regulation). For example, these are questions toebelved regarding the amount of
court fees (853 and forward), the issue of document948 and forward) and the forced
enforcement of the EPO @9 and forward). If such questions not define®agulation
1896/2006 occur during the issue of the EPO, themttional procedural standartex(
fori) of the country reviewing the EPO application ddauainly be applied. However, if
the procedural questions not regulated directlythy Regulation occur during EPO
enforcement, then the national procedural legtatif the Member State of enforcement
must be applied —ex loci executionegsee also Article 21 (1) of Regulation 1896/2006).
It must be noted again that the deadlines not meati in Regulation 1896/2006 which
arise from the national legislation of Member Satamust be calculated with the latter
(see Article 26 and Article 21 (1) of the RegulajioFor example, a Latvian judge's
decision not to advance an EPO application (Sedtgin Paragraph two of CPL) can be
appealed by the deadline specified in Section PaB8agraph two and Section 442 of the
Latvian CPL and this deadline is to be calculateddgcordance with Sections 47 and 48
of CPL. As can be seen, with respect to the caiomaf deadlines, one must be careful
and must first determine if the deadline is defimedRegulation 1896/2006 itself or is
only in the Member State's national proceduralslagion (which is indicated in Article
26 or Article 21 (1) of Regulation 1896/2006).

6. A general assessment of the use of the European Juidl Atlas in
Civil Matters

1096. Several times in the Study, it has been indicated aseful information may be
found in the Atlaslttp://ec.europa.eu/justice_home/judicialatlaséiihl/index_Iv.htm)
necessary for legal collaboration in civil casescluding the application of the
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Regulations examined in the Study. Using the Atlas,relevant courts and facilities to
be applied to in specific cases can be selectasl efpecially convenient to complete the
Regulation's forms online, changing the form's laage following completion and before
printing (so that the person receiving the form ezad it in their own language) and send
these forms electronically. It must be added thatdontents of the Atlas is incrementally
being included into the European e-legal site:
https://e-justice.europa.eu/content_european_jaidi&flas _in_civil_matters-88-lv.do
1097. Performing an empirical study (see 1830 and forward), the Researchers
interrogated judges, law enforcement officers atiteioattorneys regarding use of the
Atlas. First, they were asked whether the Atlas was used ircthese of their work.
Nine judges and one attorney responded affirmatididbwever, nine judges and four
attorneys indicated that they had not used it at thme. It is positive to note that
precisely judges are those using the Atlas in therk.

1098. Second respondents were requested to indicate any dlifigs in applying the
Atlas. 80% of those surveyed replied negativelyjlevbwo judges indicated that, for
example, the application forms for Regulation 12966 in Latvian do not correspond to
the original, and that often problems of a techinieture are often experienced — the
system is often down or slow.

1099. Third, in reply to the question, nine judges and thrger@eys indicated that it
would be necessary to organize a training semorarvbrk with the Atlas.

1100. It must be added that, during the Research, cabmirastration employees were
selectively questioned about the availability ofgRlation 861/2007 forms in court. The
Study's authors were directed to the Atlas, whichdates that court employees are also
informed about the Atlas and know what informatioinas available.

1101. Conclusions While the Atlas and the e-legal site are wondeidols for courts
and practicing attorneys, the researchers belieateits potential is squandered and more
information about the Atlas should be dispersedadidition, organization of training
seminars related to the Atlas and the site shoellcomsidered.
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7. Statistics of Regulation application

1102. Unfortunately, the viewable categories of casepuhlicly available reviews of
civil law statistics are not subdivid8® which made the precise summarization of
numbers of cases difficult. Still, the authors bé& tResearch managed to collect court
decisions pertaining to the Regulations examinedtaDof the court decisions are
applicable to the time period until 1 August 20TRBe decisions known by the authors of
the Research are used and analyzed in this Research

1103. From author dateRegulation 805/200sas been applied in Latvian courts within
the time period specified at least 26 times. Mgxgiliaations have been received in the
courts of the Riga jurisdiction — 21. EPOs have rbessued in only two cases.
Unfortunately, in both cases Regulation 805/200¢ l@en applied incorrectly, because
the EOP has been confirmed by a bill issued bytaidm sworn advocat®&’ First, a bill
from a sworn attorney does not contain all charesties of a public notice mentioned in
the Regulation(see Article 4 (3) of the Regulation and282 of the Research and
forward). Second Latvia has not notified the European Commissiwat @attorneys in
Latvia may issue public notices in accordance Witticle 25 of the Regulation.

1104. In the majority — 20 — of cases, the request taasan EPO has been denied, or
these requests have been rejected. The courtsrbhkeee refusal to accept the request;
due to lack of progress in the request and lagkablem resolution in the request.

1105. The main reason for refusing to issue an EPO istlieadefendant has not been
informed of the main court process, so it canndbdleved that the process has followed
minimal procedural standards. For example, in sdwases, since the defendant did not
receive court notices at their registered addmedsatvia, they were invited to the court
session through an advertisement in the newspag@ran Herald, in accordance with
Section 59 of the Civil Procedure L&#.In these cases, the courts had grounds not to
confirm decisions with an EPO, because, as merdianethis Research, Regulation
805/2004 clearly defines the ways in which documendy be served to the debtor, and
invitation to a court session via a publicatioma sufficient notice for the defendant

640 gee Legal Information System statistics, availaile
https://tis.ta.gov.Ivitisreal?Form=TIS_STAT_0&Sesdsd=DCF6E66C100419EF3CA38F20A8084970&9g
roupid=tisstatcl&opmenuid=151

%4 Decision of the Riga Municipal Vidzeme suburb cémdm February 5, 2010, in civil case No.
C30385610 [unpublished]; Decision of the Riga Mipat Vidzeme suburb court from August 31, 2010 in
civil case No. C30589310 [unpublished].

%42 Decision of the Daugavpils court from November 2011, in civil case No. C12144611 [not
published]; decision of the Talsi regional coudrfr November 24, 2011, in civil case No. C36031#idt |
published]; decision of the Kurzeme district conom November 10, 2011, in civil case No. C40114410
[not published].
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about the initiated process. (se@®l and forward). Unfortunately, the new procedare
effect from 1 January 2013, regarding the legaidicof document iss§é (if documents
are mailed to the defendant's registered dominileatvia; see Section 56.Paragraph
two of CPL) will not correspond to minimal procedlustandards (see Article 14 (1) (e)
of Regulation 805/2004 together with Recital 13haf Preamble to the Regulation).
1106. In a different case, the court ruled that the decicannot be confirmed as a
contested EPO demafitf. That is, during the court process it was deterhiti&t, in
their explanations, the debtor has indicated thay tdo not recognize the demand and
that it is unfounded. As mentioned in the subchaptincontested demands" of this
Study (8117 and forward), if the debtor has objected toemahnd, then it cannot be
regarded that the preconditions in Article 3 (1) REgulation 805/2004 for an
uncontested demand have been filled.

1107. In other cases where decisions were not confirmedEROs, the applicants
themselves have not understood the scope of Regula®5/2004 application. So, for
example, in two cases, the applicants have suldragplications to confirm an EPO via
court decision for the issue of an enforcementceofor the forced enforcement of a
decision from a permanent court of arbitratidh.Article 2 (2) (d) of Regulation
805/2004 clearly indicates that the Regulationas applicable to courts of arbitration.
This also applies to cases where the court hagl rale the issue of a notice of
enforcement for the forced enforcement of a degistom a court of arbitration. The
recognition and enforcement of an arbitration deniss determined by the New York
Convention on the recognition and enforcement wéigm arbitral award&*

1108. The researchers discovered that, for the most pdren reviewing cases in
accordance with Regulation 805/2004, Latvian cohdse applied it consistently and
correctly. In addition, the length of applicatievrew is eight days, although the Kuldiga
court has reviewed such cases within one or ontydays.

1109. The following Latvian courts have had cases whexguRation 805/2004 has been
applied:

%3 n the second part of the new Article'® the CL, it is referred to as the presumptionisstie, although
in reality it is legal fiction. For more detailsees Rudevska, B., Joniks, V. Deklagtas davesvietas
princips Civilprocesa liku@t vai tiesim risirajums. Jurista ¥rds, Nr. 36, 2012. gada 4.,septembris, , 7., 8.
un 11. Ipp.

%44 Decision of the @rmala municipal court from December 9, 2010, inilcbase No. C17132509
[unpublished].

%4> Decision of the Riga District Court Collegium ofil Matters from September 12, 2011, in civil case
No. 3-12/3031 [unpublished], decision of a Jelgasart judge from November 28, 2011, in civil case N
3-12/0735.

%4 The New York Arbitration Convention, on the Recitigm on Enfrocement of Foreign Arbitral Awards
[1958] 330 UNTS 38.
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1110. Most court decisions do not indicate the defendashdmicile. Still, in separate
cases, an EPO has been requested for decisionksagéenst Lithuanian, Italian, British
and German physical and legal entities. It is gg&ng that, in three cases, the defendants
have been the offices of sworn attorneys, who lageested that bills issued by sworn
attorneys be confirmed as EPOs.

1111. The next graph shows the fractional division byedefant category.

office of sworn attorney (OSA)
12%

physical entity
50%

legal entity
38%

1112. In four cases, ancillary claims regarding a decisiom a court of first instance
were submitted, but all four were refused by a aigtourt.

1113. The authors of the Study have determined tRatgulation 861/2007 is
comparatively rarely applied in Latvian courts. aghers successfully found only 6
cases, of which only one was examined as such. dims case has been mentioned
multiple times in this Study, and is to be rateditieely.®*’ Still, the suggestion of the

847 Decision of Jelgava court on 27 January 2012iviih@case No. C15285811 [not published].
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Researchers is, henceforth, when examining Europeall claims cases, to evaluate
whether an oral examination of the case is readlgessary, because the goal of this
Regulation is to examine these cases in writingyuaskly as possible (see Recital 14 of
the Preamble to Regulation 861/2007 and Articlé)5of the Regulation). It must also be
indicated that the Regulation mentioned is appleaio those cases which have a
monetary value. In that way, for example, the qoasbf breach of contract is not to be
ruled on in this process.

1114. In the other cases, applications for review wepected or the application was left
without progress, but the further resolution ofs#mecases remains unknown to the
researchers. It must be added that the courts heftethe applications without
progression on proper grounds, because the clasmbate either not used the
mechanisms of the Regulation in cross-border nstfear have not filled out application
form A properly — for example, have incorrectly icated the claini*® In these cases, it
is important that the court, in as simple languaggossible, indicates these deficiencies
using form B, thus fulfilling the requirement ofetiRegulation contained within Recitals
21 and 22 of the Preamble to the Regulation — ¢wide practical help to all parties in
the completion of forms.

1115. In one case, the judge had grounds to refuse gpEarosmall claims application,
because the request regarded the collection of ednugacation pay from a
municipality®*® As indicated in the decision, in accordance withicte 2 (2) (f) of
Regulation 861/2004, it is inapplicable to employineghts. In addition, it must be
mentioned that, in this case, the Regulation wss bt applied because it did not have a
cross-border character (see Article 3 of the Reguily that is — none of the parties
involved in the case was residing or had a dominildifferent EU Member State.

1116. From the application of Regulation 861/2004, Latvizourts may arrive at the
conclusion that, unfortunately, the parties invdlvend even their representatives are
poorly informed about applications of the Regulatiand that they lack the skills to
apply it even though the information is availablgime ! This, however, allows the
conclusion that the goals of this Regulation arefally reached — by simplifying and
accelerating court proceedings, as well as by simtguthe professional help of attorneys.
In these cases, the court spends additional timeniting all parties to specify the
applications of the claim, and also do so in cadesre the parties have representation.

648 Decision of the Liefia court from 1 February 2012, in civil case No1B0052/11 [not published],
decision of the Daugavpils court from 18 May 20ib;ivil case No. 590/2012 [not published].

%49 Decision of the Jelgava court from 6 July 201tiuil case [no case humber indicated, not publithed
%0 Decision of the Jekabpils regional court from ®feary 2012, in civil case No. 3-10/0004 [not
published].

%1 For example, the site of the European Consumerrmdtion Centre:
http://www.ecclatvia.lv/index.php/lv/icomponent/cent/article/256-mazaapmeraprasibas European
Judicial Atlas in Civil Matters:

http://ec.europa.eu/justice _home/judicialatlasfliwihl/sc_information_Iv.htm
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1117. One positive aspect is that parties wish to use ghocedure (or, in cross-border
cases, the court suggests it to parties), if tlenclamount is small, that is, below
EUR 2000. From the decisions from which was posdibldiscover claim amounts, these
amounts fluctuated from LVL 116 to LVL 1242. In thase reviewed, though, the claim
amount was LVL 62.99, but with various court feetaie fee, forensic analysis, etc.),
came to a total of LVL 106.89. In addition, the daronsidered LVL 81.72 of those to be
well-grounded, and this amount was collected from defendant. In this case, it can be
observed that the process is fairly expensive andpening a case, the defendant must
invest a significant sum. Thus, the question ongaira arises: is the goal of the
Regulation — to decrease the cost of cross-boitigation — actually achieved.

1118. From the information available to the research&sgulation 1896/2006has
been applied by municipal and regional courts 3t most applications (47) have been
received by the Riga legal district courts, 5 —Vidzeme, 2 — in Latgale, and 1 in the
Zemgale court district.

1119. This graphic reflect the courts which have appRagjulation 1896/2006

Valmiera

Valka

Kraslava

Riga regional

Riga municipal, Central area
Riga municipal, Latgale suburb
Riga municipal, Kurzeme region
Riga municipal, Vidzeme suburb
Jekabpils

Riga municipal, Zemgale suburb
Riga municipal North region
Ludza
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1120. Defendants are most often represented from LittlayaPoland and Estonia, but
still, in the majority of cases, the country of doite of creditors is not indicated in the
decision. Meanwhile, most defendants are legaliest— 52, but in only 3 cases —
private entities.

1121. Of 55 cases, only nine were litigated. In theseesasll requirements of the
Regulation, from the court's point of view, havesbdulfilled. From the researchers'
point of view, in the case of a positive decisitime judge must rule not to initiate
litigation, but for the issue of a European ordepayment.

1122. Also, courts have ruled to leave a case withoutrexation (in three cases), even
though this procedure is not anticipated in the UR&@n itself. For example, in these
cases, the EPO was delivered to the defendantcor@ance with the order in Article 13
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(a) of Regulation 1896/2006 — as registered matih\ainotice of delivery, but the letter
has not been delivered to the addressee. The edet) determining that the Regulation
provides no answer for action to be taken if théedi@ant does not receive the EPO,
followed the statements of Chapter 50Section 406, Paragraph two of the Civil
Procedure Law, which declare that, if delivery aiarning to the debtor is not possible,
the judge decides to issue the application witles@minatiorf

1123. Courts have also refused to accept applicationERD (11 cases). Article 11 of
the Regulation clearly indicates cases, when tipdicgtion can be rejected. Of all these
cases, only three judges have referred to thislarti

1124. Similarly, courts have ruled to suspend proceedifigsseven cases). In this
category of cases, courts have received the def€adzbjections to the EOP and, if the
claimant has indicated in their application thaytllo not wish to review the case in the
usual litigation procedure, then, in accordancdnwitticle 17 (1) of the Regulation, the
court suspends litigatio

1125. In 17 cases, the application was left without pesgr and the creditor was
provided with an opportunity to eliminate deficiegs& The most common deficiency was
the non-payment of state fees and other expenkdsddo case review, and document
submission in a language other than the natiomgjuage. Still, in various cases, when
they have been found lacking, the courts refuseadoept applications. Thus it is
necessary to create a consistent court practicerextin such cases, the application is
either refused or left without progress. Here, @eis 9 and 11 of the Regulation should
be used as guidelines.

1126. The examination of these cases indicates that dafes whose domicile or place
of residence is in a different Member State haveexamined the information available
in the Atlas about the official language in Latvidowever, here a deficiency of the
Regulation appears — not all barriers for effeciceess to courts are removed ( Recitals
8 and 9 of the Preamble). That is, even if the dnfaan be completed on the European
E-Justice Portal by simultaneously using the fannone's native language, several fields
require not only checking the proper box but wnitexplanations (see form A, aisles 6
and 10). Still, according to the researchers, thgdst problem is related to fee payment,
that courts do not accept payments in other cuiegsr{tor example, EUR) or if they have
been drawn up in a different language.

1127. In cases where deficiencies have not been avehedourts, in accordance with
Section 133 of the CPL, have ruled that the EPQiegin is not submitted (four cases).

852 Decision of the Kaslava regional court judge from 13 September 2@ithe civil case No. 3-12/230
[not published], decision from the Riga municipalt§ale suburb court from 5 May 2011, in civil chke
3-12/0762/11.

853 See decision of the Riga municipal Zemgale sulcaot from 17 February 2012, in civil case No. 3-
12/0011/5-2012 [not published], decision of theaRdistrict court from 9 February 2012, in civil easo.
C33300012 [not published].
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1128. With respect to the general application of this &aton, it must be said that the
courts understand Regulation 1896/2006, but theieft and effective application of the
Regulation is bothered by variation in nationahtsy language and currency.

1129. The Table indicates countries of origin of credit@as fractions:

Finland Luxembourg
2%

7%

Italy
2%
Latvia

elgium Lithuania

2% - 25%

7%
Sweden
4% Germany
) ) 11%
Unldel(l)tlﬁed Poland Estonia
22% 13% 5%
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8. Results of a survey of representatives of legal pi@ssions about
the application of regulations in practice: An empiical study

1130. Researchers developed survey forms for judges,eafwrcement officers and
practicing attorneys (see samples in Appendix 2Zhig Research). The forms were
published online, and a request to fill them outevgent to all judges, law enforcement
officers and selectively chosen attorneys. The soware distributed in the Latvian Judge
Training Centre.

1131. The forms were completed anonymously, and it mustadmitted that the
response was less than overwhelming, which couldxptained by the fact that these
Regulations are not often applied in the practioeoort employees and attorneys.

8.1. The number of judges surveyed and an assessment thfeir
responsiveness

1132. On 1 October 2012, survey forms, with the kind suppof the Court
Administration, were sent out to all Latvian judgeg e-mail with an invitation to
complete them electronically. In the same way, with kind support of the Latvian
Judge Training Centre, a second electronic inaitatvas sent out, as well as forms in
paper format. In this way, 18 judges were surveyidwk researchers once again extend
their gratitude to these judges for their time aesponsiveness! The results of judge
surveys are appended to this Research as Appemdig.N
1133. Regulation 805/2004has been applied by only two judges, but three gadg
believe that the text of the Regulation is unsatigiry and the language quality of the
text needs improvement. Applying the Regulatiordges have not had difficulty in
determining if the request is "uncontested” (foeplies), but those judges who have
examined an application to confirm a decision aEB@, have not beforehand confirmed
the observance of minimal procedural standards@fprocess whose result has led to
this decision (Article 6 (1) (c) and Articles 12 1@ of the Regulation), thus nobody has
managed to avert the inconsistency with minimakedural standards. Six confirmed
replies have been received about the necessitpdadimate the conditions of minimal
procedural standard (Articles 12 to 19 of the Ratyoih) with the standards of the
Latvian CPL about the issue of court documents p&hrab of CPL). None of the judges
surveyed have reviewed a debtor's demand to refug®cement in Latvia of an EPO
issued in a different EU Member State (Article 2the@ Regulation).
1134. Vital are the replies to the question of whether jdges are clear in all cases of
the mutual relationship of Regulation 805/2004 viRngulation 4/2009 (Article 68 (2) of
Regulation 4/2009). Of seven respondents, onlyhawe answered in the affirmative, the
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others have insufficient knowledge of the questi@fisRegulation interaction (four
replies), as well as concern over the legal qualityegulation text are present (one
response). To the question "Are CPL standards, wepect to the application of
Regulation 805/2004, satisfactory?”, seven judge® lyiven a positive reply.

1135. Regulation 1896/200éhas been applied by only four judges surveyed, carig
one has issued or refused to issue an EPO. Judges that they have no problems in
determining a cross-border character to a caseprtmence of an uncontested financial
demand or international jurisdiction. Taking intccaunt that a relatively small number
of judges have applied the Regulation in practive,question "Is it necessary to improve
the transition from the regular civil suit and shibit be more clearly formulated by the
CPL?" received only one positive reply. In addititie judge has indicated that the lack
of a separate regulation in the CPL causes judgesnalogy, to apply Chapter 5@f
the CPL. The majority have no opinion about thensition from one process to the
other.

1136. In questions about difficulties in the completiohstandard forms, it has been
consistently indicated that no forms have been deteg at all. Judges have positively
rated the consideration that cases in this categonyd be passed to land registry
judges — 100% of respondents.

1137. Meanwhile, of 18 surveyed judges, only two haveliad@Regulation 861/2007
but no one has calculated any deadlines in accoedavith this Regulation. In the
guestion of how judges determine internationakfligtion in cases where the Regulation
must be applied, opinions differ, as 67% have redpd that it is determined in
accordance with Brussels | Regulation, but the meim@ judges do not apply it. The
judges surveyed have not had cause to completdhdard forms in the appendix of the
Regulation.

1138. Most judges have admitted that they have not agténttaining about the
Regulations examined in the Study. Still, a respondndicated that "seminars are very
theoretical, mainly regulation articles are reatl but nothing is said of applying them in
practice and how to act in specific cases and lwomg should be completed”. A positive
aspect is that six of the judges surveyed wouldndtttraining in English, one — in
French and one — in German. Half (50%) of survejeitjes use the Atlas, but five
would need training in the use of this site.

1139. In the survey, mainly regional and municipal judgegpressed their opinions,
being the main appliers of these Regulations iwikatStill, 89% stated, that they do not
specialize in civil and commercial matters. The &agons examined in the Study
simplify the process and alleviate the work of trwaurt, but the presence of a cross-
border character as well as the application ofonali standards to fill the holes in the
Regulations requires special knowledge, which ig wis hoped that this Study and the
following training will not only increase the popuity of the Regulations, but also their
correct application.
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8.2. The number of practicing attorneys surveyed and amssessment
of their responsiveness

1140. On 1 October 2012, an electronic invitation to @ilt the survey was sent out to
selectively chosen attorneys, and it was also phédl in social venues with open forums
specifically for attorneys. The response was tepids can be explained by the fact that
attorneys rarely use the Regulations examinedarRiasearch. This is also confirmed by
five surveyed attorneys — two sworn lawyers, orgséant to a sworn attorney, and two
lawyers in a legal office. For example, only one tbém has applied Regulation
805/2005, three — Regulation 1896/2006, but nonBegulation 861/2007.
1141. As only one attorney has applied Regula®@®/2004 it has not been possible to
identify the difficulties in applying this Regulati. Still, an attorney surveyed has
expressed the opinion that the quality of Latvidrthe Regulation must be improved,
without indicated what, exactly, should be imprové&do attorneys replied affirmatively
to the question of whether it is necessary to doatd minimal procedural standards with
the standards of the CPL.
1142. Regulation1896/2006has been applied by a majority of the attorneyseed,
together — three attorneys, and two of them beliba¢ the Regulation's text in Latvian
is unsatisfactory. Attorneys have not had diffiguit judging international jurisdiction or
the status of a cross-border case, or the presd#name uncontested financial demand in
cases. According to them, the transition anticighatethe Regulation to regular civil law
(Article 17 (1) of the Regulation) in the LatviarPC should be simplified. This was
indicated by two of the attorneys surveyed, white had no opinion on this matter. Two
attorneys believe that the EPO process would bieredidRegulation 1896/2006 would
contain an autonomous rights standard, which gaties the claimant's responsibility to
cover court fees, but three attorneys specify foan A of Regulation 1896/2006
requires an aisle where the claimant can immedgiatelicate a request to have all court
fees compensated. Two opinions were expressed eongehe inclusion of special legal
standards into the Latvian CPL (thus declining frome application of Section 466.
Paragraph two of the Latvian CPL), which determities process by which the EPO
(that is, form A and other attached documentsgiges to the defendant. The question of
whether EPO issue should be passed to land registges received an affirmative reply
from two attorneys, while two objected to this pb#gy. The question of whether
attorneys in Latvia have had difficulty in enforgian EPO issued in a different country
by submitting form G, "Notice of Enforcement”, inppendix VII of Regulation
1896/2006 to a competent facility, three replieseneceived — one "yes", one "no" and
one "do not recall'. The author of the affirmatreply indicated in comments that "the
notice of enforcement was appealed, formally usingpmplaint about law enforcement
officer comportment, essentially objecting the ldégaof issuing the notice of
enforcement itself".
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1143. During an oral survey, one of the sworn attorneydicated that often it is
difficult to determine the defendant's — privatdityis — address in a different EU
Member State. It is only known (from relatives, giours) that they moved
permanently to, for example, Ireland, but this pels actual address is unknown. In
practice, it is very complicated to find this infieation (for example, it must be searched
via the police; requests to Latvian embassies rhassent) or even impossible. If the
defendant's address in another EU Member Statenksown, then none of the EU
enforcement processes — no matter whether Regul@€@6/2004, Regulation 1896/2006
or Regulation 861/2007 — can be uséd. such, the problem mentioned should be
resolved at the EU level, for example, by implememtg an effective and fast
collaboration among Member States for discovering e address of domicile of
physical entities for legal purposes.

1144. Since none of those surveyed had appRebulation 861/2007 then survey
results have not provided the results desired, wivould aid in understanding the
difficulties of applying this Regulation.

1145. Nevertheless, it was interesting to discover that attorneys surveyed had
attended any training concerning these Regulatibos,would be willing to do so in
foreign languages. Only one attorney has used tmopean Judicial Atlas in Civil
Matters in their work.

1146. One of the advantages of all the Regulations i$ ttieese European procedures
allow to forego the inclusion of an attorney (foiaenple, Recital 15 of the Preamble to
Regulation 861/2007), which could be a reason fareys applying them so rarely in
daily work. At the same time, it must be admittbdttthese procedures are not yet too
popular in Latvia.

8.3. The number of law enforcement officers surveyed andan
assessment of their responsiveness

1147. On 1 October 2012, with the mediation of the Latviaworn Law Enforcement
Officer Council, invitations to all law enforcemeuwfficers to fill out the surveys
mentioned were sent out. On 1 November 2012, iddally selected enforcement
officers were addressed. However, the researchems wnable to gain any response from
any law enforcement officer to complete the sureewncerning the Regulations, even
though, according to the information available He Researchers, enforcement officers
encounter such cases daily. Researchers can quegtréhe request for law enforcement
officers to be more active in the future, so tHase Studies can examine questions
significant to them, too.
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9. Implementation of Regulations in the Latvian legakystem

9.1. Performed legislative measures

1148. The Regulations were incorporated into the CPLwal as the Land Register
Law and the Notariate Law.

1149. The incorporation of Regulations into t6®L occurred in three stages.

1150. Stage oneamendments to the CPL 07.09.2006. edit were mem®jng into
effect on 11.10.2008* These amendments affected the implementation gtilggon
805/2004. The concepts, used in Regulation 805/26D4enforcement suspension and
enforcement limitation” were unknown within the \dan legal system, and as such the
enforcement actions defined in Section 64Raragraph one, Clauses 1 to 3 of the Civil
Procedure Law were compared to the enforcemerdrectinticipated and known within
national legal standard?’

1151. Stage twothe 05.02.2009 amendment of the law was accepteidh took effect
on 01.03.2008°° with which Regulation 1896/2006 was incorporatatb iCPL. For
example, Section 5410f CPL was supplemented with Paragraph declaring that a
court issues a European order for payment in aeooel with the conditions of the
regulation mentioned. Similarly, the amendmentsdaffjuestions in the implementation
of Regulation 861/2007, including the delivery afuct documents. Nevertheless, the
initial legislative bill and annotation make no ntien of this last regulation and the
amendments mentioned were included only in therstoeading.

1152. State threethe 08.09.2011. amendment to the law was acceptadh came into
effect on 30.09.20F%’, and these amendments are some of the most expanselation

to the regulations examined. A new chaptert,80as added to CPL, "New examination
of the case due to decision review under circunestsmnticipated by legal standards of
the European Union". This chapter determines theemgent and review process for
applications in exceptional circumstances, as gatied by Article 19 of Regulation
805/2004, Article 18 of Regulation 861/2007, A®i0 of Regulation 1896/2006. The
annotation of the law indicates that, if a coufesy in accordance with the regulations

654 07.09.2006. law "Amendments to Civil Law", "LV", 54 (3522), 27.09.2006, available:
http://www.likumi.lv/doc.php?id=144415

5 Annotations to the law "Amendments to Civil Lawproject VSS-1382, TA-3126, available:
http://mk.gov.lv/doc/2005/TManot_301105.d& Ipp.

86 05.02.2009 law "Amendments to Civil Law", "LV", 31(4017), 25.02.2009, available:
http://www.likumi.lv/doc.php?id=188235

57 08.09.2011. law "Amendments to Civil Law", "LV", 48 (4546), 20.09.2011, available:
http://www.likumi.lv/doc.php?id=236269
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mentioned (Article 18 (2) of Regulation 861/2007rtidle 20 (2) of Regulation
1896/2006), that the defendant has grounds to stqleeision review, then the appealed
decision loses power. Still, Regulation 805/2004&gmot directly provide for such
consequences, because it was incorporated firsgatithat time, the necessity of these
rules was not yet known. For this reason along with new Section 4850f CPL the
consequences which anticipate that, if a courtwalalecision review and thus the
contested decision loses power, refers to all cafekecision review anticipated in all
requlations mentionedThese consequences, when a legally effective esnfidrceable
decision can lose its power in accordance with G®ppssible only in situations where a
new examination of a case where the decision maadt come into legal effect. For this
reason, decision review in the CPL is incorporateBart 11, by supplementing it with a
new Chapter 6.°°8

1153. The 5 February 2009, amendments to the CPL didmidxtipated a standard state
fee for submitting an application for a Europeadenrof payment. The legislator, taking
into account that the process by which the cosgrids a European order of payment, is
similar to the process defined in the CPL for aiaeif enforcement for the forced
enforcement of a decision, has declared the samear®unt for an application for a
European order of paymehit, meaning that, currently, the state fee is curyetlo
percent of the amount owed, but no more than LVQ 3Similarly, a process is
anticipated for accepting the state fee, a proceSection 36.— for an application for a
European order of payment in accordance with theofgan Parliament and Council
Regulation No 1896/2006, the fee paid is to besfiemned to the state budget for the
claim, if the defendant has notified of objecti@ugminst the European order for payment
and legislation of the claim continues.

1154. Section 2060f the Civil Procedure Law was supplemented willesiconcerning
the actions of the court issuing a decision byofelhg Regulation 861/2007, if a debtor's
request, in relation to Article 15 (2) of Regulati861/2007 or Article 23 of Regulation
1896/2006. The articles mentioned in the regulatialetermine the suspension or
limitation of enforcement. In these cases, the ttaan replace the decision or
enforcement of the European order of payment wighrequest for security or collateral
as provided for in Section 138 of the Civil Proceduaw, for ensuring the enforcement
of the decision or the European order of paymangrad the form or process of decision
or European order of payment enforcement; susgemenforcement of the decision or
the European order of payment. The article's sepamtanticipates the process for the
review of such an application, that is — it is ewed in court session, by notifying all
parties of the case. An ancillary claim regardimg ¢ourt decision can be submitted.
1155. Appendix 3 contains all direct references to thguRations within the CPL.

8 Annotation to the law "Amendments in Civil Law",rgject VSS-1172, TA-3791, available:
http://mk.gov.lv/doc/2005/TMAnot 120110 _groz_CP213@og p. 29.
9 Annotation to the law "Amendments in Civil Law"roject VSS-1172, TA-3791, available:
http://mk.gov.lv/doc/2005/TMAnot 120110 _groz_CP813dog p. 34.
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1156. The Regulations were implemented through changesther standard legal
legislation, too.

1157. During the preparation of this Research, the CdbafeMinisters supported
amendments to the Notariate Ladeclaring that a sworn attorney, by lender regires
accordance with Article 25 (1) and (3) of RegulatR05/2004, referring to contracts of
financial loans in the form of notarized noticessue a European Enforcement Order
(Regulation 805/2004 Appendix 111f° The forms mentioned in Article 6 (2) of
Regulation 805/2004 (Regulation 805/2004 Appendlixdnd Article 6 (3) (Regulation
805/2004 Appendix V) are issued by a sworn attoimeyequest of the interested party.
1158. A sworn attorney issuing such notarized noticesdayest of the interested party
may correct errors in the European Enforcement Ormle recall the European
Enforcement Order, based on Article 10 of Reguiai®®5/2004. When submitting a
request for the correction of recall of a EuropEaforcement Order, the form mentioned
in Article 10 (3) of Regulation 805/2004 must beedigRegulation 805/2004 Appendix
VI)'661

1159. However, the amendments mentioned to not anticiptter forms of contract or
negotiation to become notarized notices for whidbusopean Enforcement Order could
be written. In addition, to this point, Latvia hast notified the Commission (as per
Article 30 (1) (c) of Regulation 805/2004) that aé¢s may issue public notices in
accordance with Article 25 of the Regulation. Tihi®rmation is not in the Atlas.

1160. In the Land Register Lai#? together with 26 May 2011, law "Amendments to
the Land Register Law®, Section 64, Paragraph one is supplemented wihsgk 7, 8
and 9, which determine the foundational documentsaf request for securities. In
accordance with these Paragraphs currently in teffdhe Documents mentioned in
Section 61, Paragraph one must be submitted amalsgexcepting situations when the
request for security is based on: [...] 7) a Euasp&nforcement Order issued by a
foreign court or other competent institution in @aance Regulation (EC) No 805/2004
of the European Parliament and of the Council ofARdil 2004 creating a European
Enforcement Order for uncontested claims; 8) a ttyualso a foreign court's, issued
certificate in accordance with Regulation (EC) N&1&007 of the European Parliament
and of the Council of 11 July 2007 establishingwodpean Small Claims Procedure,
Article 20 (2); 9) a foreign court's or other cortgr# institution's issued European order
of payment in accordance with Regulation (EC) N®6/8006 of the European
Parliament and of the Council of 12 December 206&ting a European order for
payment procedure, Article 18."

8% Draft law "Amendments to Notariate Law" VSS-453\-T414, reviewed at the Cabinet of Ministers on
31.07.2012Section107? available ahttp://mk.gov.lv/Iv/imk/tap/?pid=40249389

%1 Ipid. Article 107% et seq

662 22 December 1937 Land Register Law: Law of the URp of Latvia. Latvian Herald, No. 11,
08.04.1993.

3 Amendments to the Land Register Law: Law of thepudic of Latvia. LAtvian Herald, No. 93,
15.06.2011.
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1161. In accordance with Section 64, Paragraph two ofLéned Register Law, "In the

situation anticipated [...] in part one of thisi@d is issued [...], in the situation
anticipated by Clause 7 — a copy of the enforcentodument certified by a law

enforcement officer from a foreign court or compétastitution, but in the situation

anticipated in Clauses 8 and 9 — a copy of theedglocument, certified by a sworn law
enforcement officer, also a foreign court.”

9.2. Education and Training

1162. Within this Research, it was also discovered wiad lof training concerning the
regulations examined is organized for judges, laforeement officers, sworn attorneys
and other legal employees, and how often thisitrginccurs. Queried were: the Latvian
Judge Training Centre, the Latvian Council of Swéttorneys and the Council of
Sworn Law Enforcement Officers, as well as the Btiyi of Judicial Affairs of the
Republic of Latvia.

1163. In its 30 August 2012 letter, thdinistry of Justice indicates that, in March and
April of 2010, it organized a training session "€sdorder litigation in civil matters —
the European order of payment and the Europeareguoe for small claims", offering a
general overview of Regulation 1896/2006 and Regule861/2007, the pre-conditions
of their application and the Latvian perspectiv0 participants experienced the training,
including: judges, representatives of municipalicaf$, sworn attorneys and the
representative of the Ministry of Justice of Lithia

1164. In accordance with the information provided by ttetvian Judge Training
Centre on 5 July 2012, this centre has organized traifiveggtimes for one and the same
lecture — training for EU autonomous procedurescammercial matters and civil
matters for courts of first and second instance H@l@ruary 2009; 4 December 2009;
18 March 2009; 11 February 2010; 18 October 20I®)e approximate number of
participants, in total, was about 120 attorneys.

1165. In accordance with the information provided by ttevian Council of Law
Enforcement Officers on 17 July 2012, the council has organized twadules — on
5 November 2010, a lecture titled "Enforcement afefgn court decisions in Latvia:
from theory to practice” and, on 11 May 2012, atdex titled "The applicable law,
process of recognition and enforcement, interactigith Latvian regulations with the
rules of Council Regulation (EC) No 44/2001, rulesthe agreement of cases", within
whose framework training about European Union lguelcedures in civil matters also
occurred. The number of participants is not mebn

1166. In accordance with information provided on 10 J@§12 from thelLatvian
Council of Sworn Attorneys, this organization has not organized any specahihg
about the examined regulations, and the Councihlbaseceived any information which
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it could disperse to colleagues about the fact sheh training is being held by some
other institution of the Republic of Latvia.

1167. It must be stated that attorneys are interestegslpplementing their knowledge
about the regulations examined in this study, aashing that has already occurred has
provided a general overview in their applicatiotill, Judging from all worry expressed
by those practicing in courts, attorneys and judgess believed that knowledge is
insufficient which is why we hope that this Studyllvaid practicing lawyers and other
interested parties to be more familiar with thesgutations.

9.3. Publications

1168. In Latvia, in the period from 1 January 2004 toOd&cember 2012, the following
publicationsin the Latvian language about Regulation 805/2(Rdgulation 861/2006
and Regulation 1896/2006, have been issued:
- Rudevska, Baiba. Eiropas izpildu rakstskums un Tiedas Nr. 1 un No. 2,
(9.sj.), 2007.
- Pakevska, Dagnija. EEOopas proGed pienéroSanas jaajumi. Jurista \ards,
Nr. 9 (562), 03.03.20009.
- Rudevska, Baiba. Eiropas maksna ikojuma procedra: piengroSana un
probkEmjauijumi. Jurista \ards, Nr. 24/25 (567/568), 16.06.2009.
- Torgans, Kalvis. Maza apéma prasas Civilprocesa likum un Regui
Nr. 861/2007, ar ko izveido Eiropas proded maza aprra. Book: Inovaciju
juridiskais nodroSiajums. LU 70. konferences rakstuzkmms Riga: University of
Latvia Press, 2012, p. 49 — 59.
- Markovskis, Erlens. Saifiu bezstidus piespiedu izpildes dinajuma kartiba
uzlaboSanas virzieni. Il. Praishas brdinajuma proces pec brdinajuma. Jurista
Vards, Nr. 34 (733), 21.08.2012.
- Damane, Linda. Notalais akts & mantisko un nemantisko tibs garants.
Promotion Paper. Riga: University of Latvia Pres®)11. Available at:
https://luis.lanet.lv/pls/pub/luj.fprnt?l=1&fn=F-80448075/LindaDamane
2012.pdf See Sub-paragraph 3.1.2 of this Promotion Papetatils akts k&
izpildu dokuments Eiropas Parlamenta un Padomesil&edEK) Nr. 805/2004
(2004. gada 21. afhis), ar ko izveido Eiropas izpildeskojumu neapstdétiem
pragjumiem, izprat@" (p. 113-116).
- Rudevska, Baiba; Joriks, Valerijans. Deklatas davesvietas princips
Civilprocesa likum: vai tieam risimajums. Jurista \ards, Nr. 36, 2012. gada 4.
septembris, p. 4-12. See this article's Paragragh"3tarptautiskais civilprocess
un tiesas dokumentu izsniegsana” (p. 11).
- Rudevska, Baiba. Quality of Legal Regulation of Miom Procedural Standards
in European Procedures of Enforcement of Decisi@n8ritical Analysis. In:The
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Quality of Legal Acts and its Importance in Contengpy Legal Space
International Scientific Conference, October 4-612. Riga: University of Latvia
Press, 2012, p. 626-634.
- Rudevska, BaibaArvalstu tiesu n@mumu atzanas un izpildes adfibas
tendences civillieis un komercligts Eiropas Savieba un Higas Starptautisko
privattiesbu konfereng. Promotion Paper. Riga: University of Latvia Prea312.
Defence of this promotional article is anticipated 22 January 2013, at the
University of Latvia, Riga, Raina bulv. 19. Availab at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 4G 0/Baiba%20Rudevska%2020
12.pdf
1169. In Latvia, from the time period from 1 January 2@0%il 10 December 2012, the
following are the_scientific seminawgill be read concerning the regulations mentioned
here:
- Rudevska, Baiba. Oral presentation: "Eiropas m@jaksa fkojuma procedra:
pienmeroSanas priekSnosgumi un aktalakie probEmjaujumi” (8 October 2008).
The scientific conference organized by the LatWmistry of Justice Current
issues in Civil Law 2007-2008"

Torgans, Kalvis. Oral presentation: "Maza agra prasbas Civilprocesa likum
un Regui Nr.861/2007. The ?Dscientific conference organized by the University
of Latvia.

- Rudevska, Baiba. Oral presentation: "Mialm procesalo standartu tiesigk
regukjuma kvaliite Eiropas izpildu procedas: kritiska anake" (4 October 2012).
International scientific conference organized bg Wniversity of Latvia, Tiesbu
aktu kvalitite un tis nozme nisdienu tiesiska@j telpz (Quality and its significance
on legal notices in the modern courtrodm)
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Abbreviations

2007 Hague Protocol

Hague Protocol of 23 November 2007 on legal
enactments applicable to maintenance obligation

Atlas

European Judicial Atlas in Civil Matters

Brussels | Regulation

Council Regulation (EC) No 44/2001 on jurisdiction
and the recognition and enforcement of judgments

in civil and commercial matters (Brussels |
Regulation)

Brussels Convention

Brussels Convention on jurisdiction and the
enforcement of judgments in civil and commercia
matters

CL Civil Law
CPL Civil Procedure Law
d. Paragraph

Service Regulation

Regulation (EC) No 1393/2007 of the European
Parliament and of the Council on the service in th
Member States of judicial and extrajudicial
documents in civil or commercial matters (service
of documents), and repealing Council Regulation
(EC) No 1348/2000

(%)

A

ECHR European Court of Human Rights

CPHRFF Convention for the Protection of Human Rights and
Fundamental Freedoms

CPHRFF 4 November 1950. Convention for the Protection of
Human Rights and Fundamental Freedoms

EEO European Enforcement Order

EC European Community

ECJ European Court of Justice

Electronic Signatures Directive

Directive 1999/93/EC of the European Parliamen
and of the Council on a Community framework fo
electronic signatures

=

EPO European Payment Order

EU European Union

CJEU Court of Justice of the European Union (formerly
the Court of Justice of the European Communitie

Et seq. Et sequens (Latin)

... and further on.

Joint Programme of Measures

30 November 2000 — the EU Commission and t
Council adopted the Joint Programme of Measur
regarding the implementation of the principle of

ne
eS

mutual recognition in civil and commercial matter

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Kaevska 350



The Hague Programme

The Hague Programme: strengthening freedom,
security and justice in the European Union

Hague Protocol

Hague Protocol of 23 November 2007 on legal
enactments applicable to maintenance obligation

(%)

Heidelberg Report

Hess, B., Pfeiffer, T., Schlosser, P. Heidelberg
Report on the Application of Brussels | Regulation
in 25 Member States (Study JLS/C4/2005/03)

TFEU

Treaty on the Functioning of the European Union

Agreement with Denmark

Agreement between the European Community and
the Kingdom of Denmark on jurisdiction and the
recognition and enforcement of judgments in civi
and commercial matters

New York Convention

1958 United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards

Para or§ Paragraph

p. Article

Research Research "Practical Application of European Union
Regulations Relating to European Union Level
Procedure in Civil Cases: the Experience in Baltic
States" (No. TM 2012/04/EK)

Researchers In Latvia — Doc. Dr.iur Inga K&evska, Dr. iur

cand.Baiba Rudevska, in Lithuania — Prof. Dr. iur
Vytautas Mizaras, Dr. iur Aurimas Brazdeikis anc
in Estonia — Dr. iur cand. Maarja Torga

Taking of Evidence Regulation

Council Regulation No 1206/2001 on cooperation
between the courts of the Member States in the
taking of evidence in civil or commercial matters

Regulation 1346/2000

Council Regulation (EC) No 1346/2000 of 29 May
2000 on insolvency proceedings

Regulation 1896/2006

Regulation (EC) No 1896/2006 of the European
Parliament and of the Council creating a European
order for payment procedure

Regulation 4/2009

Council Regulation (EC) No 4/2009 on jurisdictio
applicable law, recognition and enforcement of
decisions and cooperation in matters

relating to maintenance obligations

-

Regulation 805/2004

Regulation (EC) No 805/2004 of the European
Parliament and of the Council creating a European
Enforcement Order for uncontested claims

Regulation 861/2007

Regulation (EC) No 861/2007 of the European
Parliament and of the Council establishing a
European Small Claims Procedure

Rome | Regulation

Regulation (EC) No 593/2008 of the European
Parliament and of the Council on the law applicab
to contractual obligations

Rome Il Regulation

Regulation (EC) No. 864/2007 on the law
applicable to non-contractual obligations
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Rome Convention

Convention 80/934/ECC on the law applicable to
contractual obligations opened for signature in
Rome on 19 June 1980

See

See

Bulletin

Supreme Council of the Republic of Latvia and
Government Bulletin

1. Study methodology

a & W DN

Inquiry forms used in the study
Results of judge inquiry forms

Results of lawyer inquiry forms

Appendixes

Inclusion of regulations within the Latvian CPL

© Dr.iur. Inga K&evska © Dr.iur cand. Baiba Rudevska © Law Offifénga Kaevska 352




