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Introduction

This Research is conducted in accordance with tgeeément No. 1-6/1/24-p of
21 March 2012Research "Practical Application of European Union Regulations
Relating to European Union Level Procedure in CivilCases: the Experience in
Baltic States" (No. TM 2012/04/EK) (further — Research) betweea Ministry of
Justice of the Republic of Latvia and Law Officelimja Katevska.

The Research was conducted by researchers of the Bdates: in Latvia —
Doc. Dr. iur. Inga Kac¢evskag Dr. iur. Baiba Rudevska in Lithuania — Prof.
Dr. iur. Vytautas Mizaras, Dr. iur. Aurimas Brazdeikis and in Estonia —Dr. iur.
cand.Maarja Torga (further — Researchers).

The Ministry of Justice and the European Commissiomot take any responsibility
for the content of the Research.

Aim of the Research

The aim of the Research is to evaluate and analysepractical application of
European Union regulations in Latvia, Lithuania, darEstonia (further all
Regulations —Regulationk

e Regulation (EC) No 805/2004 of the European Parliaemt and of the
Council of 21 April 2004 creating a European Enforement Order for
uncontested claimgfurther —Regulation 805/2004"

e Regulation (EC) No 861/2007 of the European Parliaemt and of the
Council of 11 July 2007 establishing a European SriaClaims Procedure
(further — Regulation 861/2007),

e Regulation (EC) No 1896/2006 of the European Pariment and of the
Council of 12 December 2006 creating a European oed for payment
procedure (further —Regulation 1896/20Q6

The aim of the Research and analysis is to reaehpthvention of obstacles for
practical application of the referred to Regulagiom Latvia, Lithuania, and Estonia,
as well as to provide guidelines for lawyers toilitade and ensure as qualitative

! Regulation (EC) No 805/2004 of the European Pmeiat and of the Council (21 April 2004)
creating a European Enforcement Order for uncoedesiaims.L 143, Official Journal of the
European Union, 30.04.2004, p. 15-62.

2 Regulation (EC) No 861/2007 of the European Pméiat and of the Council (11 July 2007)
establishing a European Small Claims Procedurd99, Official Journal of the European Union,
31.07.2007, p. 1-22.

% Regulation (EC) No 1896/2006 of the European Bamdint and of the Council (12 December 2006)
creating a European order for payment procedur899, Official Journal of the European Union,
30.12.2006, p. 1-32.
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application of the referred to Regulations in théufe in all three Baltic States —
Latvia, Lithuania, and Estonia — as it is possible.

Task of the Research

In order to achieve the aims of the Research, achdilave put forward several tasks
of the Study, including the provision of comment®at Regulations, assessment of
the introduction of Regulations within the legak®ms of Latvia, Lithuania, and
Estonia, statistics of the application of Regulagian Latvia, Lithuania, and Estonia,
as well as the practice of the application of Ratiahs in Latvia, Lithuania, and
Estonia.

The Research also explores the use aspects ofutopdan Judicial Atlas in Civil
Matters (hereinafter —Atlas) that include overall evaluation of the use ofaAtlin
terms of the application of Regulations in Latvi#thuania, and Estonia, including
the evaluation provided by the representative®géll professions regarding practical
application of the Atlas.

Research methodology

Researchers have used both legal interpretatiornaudst (historical, teleological,
systematic, autonomous and comparative methodsg)edisas sociological research
method.

Research structure

The Research is composed of three parts. Each ipaades a review on the
experience of each Baltic State — Latvia, Lithuamiad Estonia — in terms of the
application of Regulations.
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General insight into the application of Regulation$

1) Articles 61 and 65 of the 2 October 1997 Treatyofsterdam (in force from
1 May 1999) broadened possibilities for the dewvelept of the European Union
(hereinafter —EU) international civil proceedings. On 15-16 Octo®89 Tampere
Meeting cancellation of the interim between the annourergnof a judgment in one
Member State and recognition and enforcement tfhéneanother Member State for
the purpose of recognising them in the entire Bdttey automatically and without
any formalities (recognition declining basis, exaym interim process, etc.) was
mentioned as the main st%p.

2) Slightly later — on 30 November 2000 — the EU Comssion and the
Council adopted the Joint Programme of Measuvegarding the implementation of
the principle of mutual recognition in civil and romnercial matterghereinafter —
Joint Programme of MeasurésThe document specified the action measures of the
Community in the referred to field more clearly.dRetion of the interim procedures
and strengthening of the legal consequences ofgrétian in the country of
recognition (see Council Regulation (EC) No 44/2@Q2 December 2000) as an
example) regarding jurisdiction and the recognito enforcement of judgments in
civil and commercial matters was intended as tret fitep of Recitals 16 and 17 of
the preamble (hereinafter —Brussels | Regulafjon

3) The Joint Programme of Measures also specifiesdtiaction of reasons for
the refusal of recognition, including the cancédlatof the control of the public order
(ordre publig. However, the cancellation of this type of cohti® planned to be
replaced in separate cases by the introductionhefjoint "minimum procedural
standard® that in EU secondary regulatory enactments wougdd abtonomously
defined, thus, common for all Member States. Coteptancellation of interim is
intended already as the next an final step (RecBal9, and 18 of the preamble to
Regulation 805/2004 may be mentioned as an exampha)cellation of therdre
public control in separate cases is intended to be regladth the already mentioned
minimum procedural standards (see Regulation 8Q8/20. 12-19; Recital 9 of the
preamble to Regulation 1896/2006).

* The following source has been used in Clauses18lof the study: Rudevska, Brvalstu tiesu
nolémumu atzsanas un izpildes &tibas tendences civilligd un komercligts Eiropas Saviéha un
Hagas Starptautisko prttiesbu konfereng. Promocijas darbs.iBa : Latvijas Universite, 2012.,
p.77.-81. Available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F885940F0/Baiba%20Rudevska%202012 pdf

® Schlussfolgerungen des Vorsitzes, EuropaischeTRapere, 15. und 16. Oktober, 1999, S. 6 [not
available in Latvian].

® Projet de programme des mesures sur la mise ereau principe de reconnaissance mutuelle des
décisions en matiére civile et commerciale. JO C15201.2001, p. 1-9 [not available in Latvian].

" Council Regulation (EC) No 44/2001 (22 Decembed®0on jurisdiction and the recognition and
enforcement of judgments in civil and commercialttera. L 12, Official Journal of the European
Union, 16.01.2001, p. 1-23.

8 lbid., p. 5, 6.
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4) The Joint Programme of Measures provides for tistagesFirst stage —
introduction of introduction of the European Enfameent Orders in uncontested
monetary claims (the latter has been done adopfRegulation 805/2004);
simplification of small-scale claim matters (thettda has been done adopting
Regulation 861/2007); cancellation of exequatumiiters on the levy of provisions
(the latter has been done adopting Regulation (EG)4/2009 on jurisdiction,
applicable law, recognition and enforcement of siecis and cooperation in matters
relating to maintenance obligations (further Regulation 4/2009. Stage two—
review of Brussels | Regulation, thus, broadenihg tancellation of exequatur
process, as well as strengthening legal conseqsesfcgidgments by one Member
State in other Member States (for instance, byoihicing temporary enforcement,
application of temporary measureStage three— cancellation of the exequatur
process in all categories of civil matters refert@th Brussels | Regulation.

5) On 4-5 October 2004, the European Council adoptecbratinuation for
Tampere programme -Fhe Hague Programme: strengthening freedom, sgcantl
justice in the European Unioffurther —The Hague Programmgé® that also reflects
the aims for the activity of judicial authorities civil matters. The following have
been mentioned as the main measures in the fietldeofecognition and enforcement
of court judgments: 1) continuation of mutual remition of court judgments; 2)
reaching of significant increase in mutual trustcolrts; 3) full completion of the
mutual recognition programme adopted in 2000 byl120dhe following has been
specified as some of the main projects to be cawmgblel) introduction of the
European Order for Payment procedure (further — EQfhe latter has been done
by adopting Regulation 1896/2006 in 2006); 2) idtrction of a procedure for small
claims (the latter has been done by adopting Régnl&61/2007 in 2007).

6) On 10 May 2005, the European Commission adoptedepert The Hague
Programme: Ten priorities for the next five yeaddressed to the Council and the
Parliament to be able to introduce The Hague Progre’' Aims and priorities of
The Hague Programme are turned into a specifiomgtan in the respective policy
document where one of the most important priorisess follows:

Guaranteeing an effective European area of jusfice all Guarantee an
European area of justice by ensuring an effectiseeas to justice for all and
the enforcement of judgments. Approximation willpesued, in particular
through the adoption of rules ensuring a high degoé protection of persons,
with a view to building mutual trust and strengthmen mutual recognition,
which remains the cornerstone of judicial cooperafi®

7) The principle of mutual recognition has been memw repeatedly in the

report of the Commissionlrplementation of The Hague Programme: Further

® Council Regulation (EC) No 4/2009 of 18 Decemi2808 on jurisdiction, applicable law,

recognition and enforcement of decisions and cadjmer in matters relating to maintenance
obligations. L 7, Official Journal of the Europednion, 10.01.2009, p. 1-79.

1% The Hague Programme: strengthening freedom, isg@und justice in the European Union. L 53,
Official Journal of the European Union, 03.03.20051-14.

™ The report of the Commission "The Hague Progranifee priorities for the next five years" to the
Council and the Parliament. COM(2005) 184 finalugels, 10 May 2005.

2 |bid, p. 6, 10.
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Actior'*® adopted on 28 June 2006 as the cornerstone dElthpolicy, noting that
"mutual recognition is based on mutual trust ireleand judicial systems". In order to
achieve the latter, the Commission intends to pgepaithin the respective document
the development of the required legal enactmentshi® purpose of completing the
cancellation of the exequatur process for judgmentsvil and commercial matters,
as well as to prepare and submit Green Papers prowing the efficiency of the
enforcement of judgments. After 28 June 2006, tbmQission published two Green
Papers: 1) Green paper on improving the efficiesicthe enforcement of judgments
in the European Union: the attachment of bank attsti 2) Green Paper on efficient
enforcement of judgments in the European Uniomsiparency of debtors ass&ts.

8) Multi-annual programme 2010-2014 regarding the adadreedom, security
and justice (Stockholm Programmé was adopted that also accents that the
cancellation of the permission procedure for theogaition and enforcement of
foreign court judgments should not be hurried upthe review of Brussels |
Regulation, and that a research must be conduetgdding practical enforcement of
many innovative legal enactments existent in tetlfof civil law for the purpose of
an even further simplification and codification riaef*°

9) As it may be observed, the EU is purposefully adwamtowards the aim —
cancellation of all possible control methods, replg them with common "minimum
procedural standards” and without restrictions nsuee the fifth freedom — free
court judgment movement.

10) Thus from 2000, documents of the “first generatisights!’ regulating
jurisdiction and the recognition of judgments irviciand commercial matter§,
family matters:® as well as issues on insolverf@yissue of court and out-of-court

3 Ibid, p. 26, 27.

4 Green Paper on improving the efficiency of theoetément of judgments in the European Union:
the attachment of bank accounts. COM(2006) 618.fina

15 Green Paper on efficient enforcement of judgméntse European Union: transparency of debtors
assets. COM(2008) 128 final.

6 Multi-annual programme 2010-2014 regarding theaaf freedom, security and justice (Stockholm
Programme) (2010/C 285 E/02). L 285, Official Jalrof the European Union, 21.10.2010, p. 12-35.
7 See Report on the Application of Regulation Brissske in the Member States. Study
JLS/C4/2005/03, p. 27-28.

18 Council Regulation (EC) No 44/2001 (22 Decembed@0on jurisdiction and the recognition and
enforcement of judgments in civil and commercialtters. L 12, Official Journal of the European
Union, 16.01.2001, p. 1-23.

19 Council Regulation (EC) No 2201/2003 of 27 NovemB003 concerning jurisdiction and the
recognition and enforcement of judgments in matrirab matters and the matters of parental
responsibility, repealing Regulation (EC) No 1340Q. L 338, Official Journal of the European
Union, 23.12.2003, p. 1-29. (in English). Speciditien in Latvian, 2004, Chapter 19, Volume 6,
p. 243-271.

0 Council Regulation (EC) No 1346/2000 (29 May 2068)insolvency proceedings. L 160, Official
Journal of the European Union, 30.06.2000, p. 1i&8English). Special edition in Latvian, 2004,
Chapter 19, Volume 1, p. 191-208.
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document& and taking of evidence in cross-border civil armnmercial matters
were adopted in the E®3.

11)  The Joint Programme of Measures of 30 November 2b8ould be noted as
the most important EU institution planning documienthe field of civil proceedings
so far, specifying the reduction of a refusal fcagnition, including the cancellation
of the control of the public ordepidre publig in the Member State of judgment
enforcement. However, the cancellation of this mans planned to be replaced in
separate cases by the introduction of the joinnfmiim procedural standafd'that

in EU secondary regulatory enactments would be remmmusly defined, thus,
common for all Member States. The respective minmprocedural standards have
been included in Regulations 805/2004, 1896/2006,861/2007.

12) Therefore documents of the "second generation'tgigine being adopted in
the EU judicial space since 2004, reflecting thegiple of mutual trust, principle of
mutual recognition of EU Member State courts, ali a® accessibility to courts in
EU spacé® Both Regulations 805/2004 and 1896/2006, as wellRegulation
861/2007 may be regarded as documents of this geoer

13) Documents of the "first generation" and "secondegation” do not unify
national procedural rights, but sooner create se#pafEU level procedures.
Regulations may be regarded as EU secondary legatraents and therefore they are
directly applicable in EU Member States. Regulatiprevail over the national rights
therefore in case regulations provide for a diffiédegal regulation than the national
legal enactments, norms of the regulations arelepbee also Section 5, Paragraph
three of CPL).

14)  As specified in the Green Paper on a European dodgrayment procedure
and on measures to simplify and speed up smathslétigation, if EU legislator had
desired to unify the national rights and to giveogportunity for the formation of a
national system, it would have been done with tekp lof directive$® Accordingly
these EU level procedural provisions are compatiite similar methods envisaged
in the national rights. However, as establishethenpresent Research, EU lawmaker
has only partly created an autonomous EU leveksysbecause in several cases the
norms of Regulations refer to the national rightattaccordingly do not create a
single application practice in all EU Member States

21 Regulation (EC) No 1393/2007 of the Europeani®agnt and of the Council(13 November 2007)
on the service in the Member States of judicial arttajudicial documents in civil or commercial
matters (service of documents), and repealing Gb&agulation (EC) No 1348/2000Q. 324, Official
Journal of the European Union, 10.12.2007, p. 79-86

22 Council Regulation (EC) No 1206/2001 (28 May 200h) cooperation between the courts of the
Member States in the taking of evidence in civicommercial matters. L 174, Official Journal of the
European Union, 27.06.2001, p. 1-24.

%3 Projet de programme des mesures sur la mise ereadu\principe de reconnaissance mutuelle des
décisions en matiére civile et commerciale (2002/G1). Journal officiel C 12, 15.01.2001, p. 1-9
(not available in Latviajp

**bid., p. 5, 6.

% Council Regulation (EC) No 4/2009 of 18 Decemi®08 on jurisdiction, applicable law,
recognition and enforcement of decisions and cajmer in matters relating to maintenance
obligations. L 7, Official Journal of the Europednion, 10.01.2009, p. 1-79.

%6 Green Paper on a European order for payment puogethd on measures to simplify and speed up
small claims litigation, Brussels, 20.12.2002 CQN@2) 746 final, p.7.
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15) Similarities and differences of Regulations.Regulations examined in the
present Research have many similar and differemhehts that have been described
further on.

16) Aim. In accordance with Article 38 of Brussels | Regolat a foreign
judgment isenforceableif a court of another Member State grants an apprév
enforcement, i.e., an exequatur (registration — tie United Kingdom). In
accordance with Article 33 (1) of the referred tegRlation, a judgment given in an
EU Member State shall becognisedn the other EU Member States without any
special procedure being required (exceptions whenrécognition process is being
applied have been specified in Article 33 (2) aB)dof Brussels | Regulation).

17)  Meanwhile recognition and exequatur processes aneetied in Regulation
805/2004, Regulation 1896/2006, and Regulation BHI7>’

18) Regulation 805/2004, for instance, specifies thatliasis for the cancellation
of the recognition and exequatur process is a jpimof mutual trust® principle of
mutual recognitioff of the Member States, as well as strict observaricgetailed
minimum procedural standards defined in ArticleslZ3to the Regulation. Thereby
not only court judgments, but also court settlememtd authentic instruments may be
approved as the European Enforcement Order (fuh&EO).

19) The aim of Regulations 1896/2006 and 861/2007 la@ecteation of a single,
fast and efficient EEO procedure for recovery ofcamtested financial claims
in the EJ°and European small claims procedure. Both of tierned to EU level
procedures are optional in relation to the natioeqlivalent procedures of the
Member State¥' Introduction of the respective procedures shouldmote: 1)
simplification, acceleration and reduction of lgtgpon expenses in cross-border
matters for the recovery of uncontested finandiihts>? 2) facilitation of access to
EU Member State legal systems in small claim msittacceleration of the recovery
of sums claimed in small claims, simplification aaxteleration of legal proceedings
in small claims at the same time reducing litigatixpense®’

20) Scope of application.As one may observe from the comparative table, all
three Regulations are applied in civil and comnaroiatters. These notions should
be interpreted in accordance with Brussels | Remuiahowever, the field of material
application differs in each of the examined Regolatfor instance, in relation to
court of arbitration and consumers. Besides Reiguat361/2007 has been
supplemented with additional fields that have b&eéthdrawn from the field of
material application of the present Regulation (fwstance, labour rights) thereby
narrowing the understanding of the notation "ciwid commercial matters".

21) Table:

27 gSee: Recitals 8 and 9 of the Preamble to Regula®i@b/2004; Recital 9 of the Preamble to

Regulation 1896/2006 and Recitals 8 and 30 of tiearRble to Regulation 861/2007.

8 See: Recital 18 of the Preamble to Regulation BB} and Recital 27 of the Preamble to Regulation
1896/2006.

29 See: Recital 4 of the Preamble to Regulation B054.

%0 See: Recital 29 of the Preamble to Regulation /288865,

%1 See: Recital 10 of the Preamble to Regulation 886 and Recital 8 of the Preamble to Regulation
861/2007.

%2 See: Recital 9 of the Preamble to Regulation 1893.

¥ See: Recitals 7, 8 and 25 of the Preamble to R&gnl861/2007.
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Brussels |
Article 1

Regulation

Regulation 805/200 Article 2

Regulation 1896/200 Article 2

Regulation 861/200 Article 2

Regulation is applied for civil and commercial neastirrespective cthe type of court authori

Regulation is not broadened in respect of

matters concerning
customs or
issues

revent
administrativ

e

tax, customs or administrative matters

tax, customs or administrative matt

tax, customs or administrative matteas well
as

the liability of the State for acts and omissid
in the exercise of State authority ("acta i
imperii"). T

rhe liability of the State for acts and omissid
e the exercise of State authority ("acta i

imperii").

nikie liability of the State for acts and omissig

T

imperii").

ns

re the exercise of State authority ("acta iure

Regulation does not apply to

a) the status or legal capac
of natural persons

a) the status or legal capacity of natt
persons

a) status or legal capacity of natuperson

rights in property arising out
a matrimonial relationship

rights in property arising out of a matrimon
relationship,

a) rights in property arising out of
matrimonial relationship,

b) rights in property arising out of
matrimonial relationship

maintenance obligations

wills and succession

wills and succession

wills sunctession

wills and succession

b) bankruptcy, proceeding
relating to the winding-up of

insolvent companies or otherdegal persons,

legal persons, judicial
arrangements, compositions
analogous proceedings

sb) bankruptcy, proceedings relating to t

ojudicial arrangements,

winding-up of insolvent companies or oth

compositions and analogous proceedings,

hb) bankruptcy,

legal persons,

judicial arrangements,
compositions or analogous proceedings

proceedings relating to
ewinding-up of insolvent companies or oth

he) bankruptcy, proceedings relating to {
ewinding-up of insolvent companies or oth
legal persons,

judicial arrangements,

compositions and analogous proceedings,

¢) social securit

¢) social securi

¢) social securi

d) social securit

d) arbitratior

d) arbitratior

e) arbitratiol

d) claims arising from n¢-contractua
obligations, unless

i) they have been the subject of an agreemen

between the parties or there has been an
admission of debt,

or

i) they relate to liquidated debts arising from
joint ownership of property.

f) employment law

g) tenancies of immovable property, with :
exception of actions on monetary claims

h) violations of privacy and of rights relatin

he
er

to personality, including defamation.
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22) At the same time one must observe that Regulati886/2008* and
Regulation 861/2007 simplify the international civil proceedings in EMember
States therefore they are applied only in crossidrocivil cases. In accordance with
Article 3 of Regulation 1896/2006 and Article 3Régulation 861/2007, cross-border
civil case is one in which at least one of theiparis domiciled or habitually resident
in a Member State other than the Member State efctiurt or tribunal seized. The
domicile must be determined in accordance withclet 59 and 60 of Brussels |
Regulation, but none of these Regulations defieertbtation "domicile of a natural
person" therefore in such case the national norimBrivate International Law of
Member States regarding determination of the ddeniof a natural person would
have to be applietf. It must be admitted that the national civil prosed laws of
Member States differ and therefore it is not pdesito apply these Regulations
autonomously in all cases and to unify their aggian practice in the entire EU. In
cases concerning the understanding of autonomousonso existent in the
Regulations, one must use judicature of the Coudustice of the European Union
(formerly — the Court of Justice of the Europearm@aunities) (further: CJEU) in
order to create an autonomous regime for the irgeapon of Regulations.

23) Meanwhile Regulation 805/2004 does not clearly gpebat it should be
applied in cross-border cases therefore it maypgpdied also in national cases if the
judgment (court settlements and authentic instrug)eanforcement must be executed
in another EU Member States (except for Denmark).

24) If Regulation 861/2007 is applicable for small m@amg and non-monetary
claims that may be also contested claims, Regulafi65/2004 and Regulation
1896/2006 may be applied only for uncontested airfor financial claims® In
accordance with Regulation 861/2007, the courtsfiexs to national proceedings in
cases when a counterclaim and claims that are nmetary claims exceeds
EUR 2000* However, transition from the Regulation procedur® national
proceedings is not regulated neither in the Reguiahor in the Civil Procedure Law
of Latvia (further — CPL) even though such procss®reseen in other EU Member
States (see, for instance, Section 1099 of the @btiee Civil Procedure of Germany

40

% See Recitals 9 and 10 of the Preamble to the Bégul

% See Recital 8 of the Preamble to the Regulation.

% See also Article 26 of Regulation 1896/2006 antickr 19 of Regulation 861/2007.

37 Article 3 (1) of Regulation 805/2004, Article 1) ((g) of Regulation 1896/2006.

38 Article 4 (2) of Regulation 805/2004, Article 1) () of Regulation 1896/2006.

%9 Article 5 (5) and (6) of Regulation 861/2007.

40" Zivilprozessordnung (ZPO). Available atww.gesetze-im-internet.dé(1) Eine Widerklage, die
nicht den Vorschriften der Verordnung (EG) Nr. 88007 entspricht, ist auer im Fall des Artikels 5
Abs. 7 Satz 1 der Verordnung (EG) Nr. 861/2007uatsuléssig abzuweisen. (2) Im Fall des Artikels 5
Abs. 7 Satz 1 der Verordnung (EG) Nr. 861/2007 witas Verfahren Uber die Klage und die
Widerklage ohne Anwendung der Vorschriften der Vénong (EG) Nr. 861/2007 fortgefihrt. Das
Verfahren wird in der Lage Ubernommen, in der eh siur Zeit der Erhebung der Widerklage
befunden hat."
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25) Table:

Regulation 805/2004

Regulation 1896/2006

Regulation 861/2007

Cross-border cases

Cross-border cases

Claims for the payment

of a specifidrinancial claims

Monetary claim and other cla

im

sum of money (not exceeding EUR 2000)

Uncontestedd acontested
claims

Uncontested claims Uncontested claims

26) As analysed in the present Research, in orderpity épe Regulations it must
be clarified the application scope thereof, inahgdalso issues about geographic and
temporal application.

Regulation 805/2004 | Regulation 1896/2006 | Regulation 861/2007

Geographic application

Applied in EU Membel| Applied in EU Member State | Applied in EU Member States, except
States, except for Denmarkexcept for Denmark Denmark

Regulation comes into force

21 January 2005 | 31 December 2006 | 1 August 2007

Applied from

Articles  30-32 of the Articles 28, 29, 30, 31 of theArticle 25 of the Regulation iapplicable
Regulation arepplicable| Regulation ar@applicablel from 1 January 2008
from 21 January 2005 from 12 June 2008 Other norms — from 1 January 2009

Other norms — from 21 Other norms — from
October 2005 12 December 2008

Applied for
judgments, cour
settlements and authentic
instruments drafted or
registered afte

21 January 2005

27) Thus, choosing which of the Regulations to be &ppin a specific case, one
must first of all evaluate whether it is applicalbte the category and goal of the
specific case. For instance, following the schereow one may evaluate which
process should be selected.
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1. Regulation 805/2004

1.1. Introduction

1. In order to facilitate cross-border legal procegdiin EU space, the European
Enforcement Orderfirther — EEQ is being created with Regulation 805/2004 for
uncontested claims. In accordance with Article 1hef Regulation, EEO was introduced
to ensure free circulation of judgments, courtleeteénts and authentic instruments in all
Member States, cancelling the procedure of thegm@tion and enforcement of a foreign
court judgment. Thus, a judgment, court settlenoerstuthentic instrument that has been
produced in accordance with national law of one émber State may be approved as
EEO that will enable free enforcement of the reBpeadocument in the entire territory
of the EU (except for Denmark).

2. Such a process may be used by a claimant if inrdance with the definition of
the Regulation the defendant has not contestedhtireetary claim and the claimant has
not had a chance to enforce this judgment, coutiesgent or authentic instrument in
another EU Member State.

3. This part of the Research will examine each artaflehe Regulation and the
application practice thereof in Latvia will be aysdd. Special attention must be paid to
provisions regarding the scope and requirementh@fRegulation that have been put
forward for the approval of documents as EEO. Onh@® most important issues within
the context of the present Regulation is minimumcpdural standards for uncontested
claims that have been analysed in the present Risea

4. Forms of the Regulation are available here:
http://ec.europa.eu/justice_home/judicialatlasthuihl/rc_eeo_information_Ilv.htm In
addition to the present Research one may use thetigal methodological means
regarding the application of the Regulation as EEO:
http://ec.europa.eu/civiljustice/publications/dogsde european_enforcement_order _|v.

pdf.

1.2. Scope of material application

5. Article 2 (1) of Regulation 805/2004 states that Regulation shall apply icivil
and commercial matters whatever the nature of the court or tribunal. Regulation
itself does not provide a definition for the notidaivii and commercial matters";
however, in accordance with the CJEU practice oush be interpreted autonomously in
all Member States in accordance with the purpogges and general principles of the
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Regulatior’* because understanding about these terms diffetheidegal systems of
Member State¥’

6. The same notions are used in Article 1 of Brusk8egulation that in the course
of time the CJEU has filled with content and megniRurthermore, irrespective of the
fact that Regulation 805/2004 (contrary to, fotamee, Regulation 1896/2006) does not
have a reference to Brussels | Regulation, therlatiall be used dsrms of references
X To put it in other words, it serves as a sampiettie interpretation of parallel legal
enactments, including for the interpretation of timtion "civil and commercial matters”
referred to in Regulation 805/2004. One must add ih separate cases the scope of
Regulation 805/2004 (as well as of other Regulatioavered in the present research)
may slightly differ therefore special attention mhbe paid to the articles of Regulations
regarding the application fields thereof.

7. In order to determine whether it is a civil or cosnaial claim, nature or subject
matter of legal relations must be evaluatieder alia such cases, for instance, will be
purchase-sales contracts of goods, service praovisantracts, including contracts on
freight transportatiof and insurance transactions. Such agreements leaverbentioned
in Brussels | Regulation. Furthermore, the scop&kefulation 805/2004 includes not
only contractual, but also non-contractual relajdior instance, claims between natural
persons arising from damages caused by illegabfipeoperty rights'? or cases applying
to a harm or prohibited action, as well as issmesespect of civil claims in criminal
proceedings (Article 5 (3) and (4) of Brussels gRation).

8. Also disputes in relation temployment contractsshall be within the scope of
the present Regulation. Example:

An employee residing in Latvia concluded an empéoyntontract with a Frenc
company. After a one-year-long co-operation, thgleger reached agreement with
the employee regarding the termination of legablabrelations, as well as regarding
the payment of compensation in the amount of twothho salaries. The French
company did not pay the compensation within theciipd term and no longer
responds the phone calls of the employee. Basefirtizle 19 (2) (a) oBrussels |
Regulationthe employee sued the employer at a Latvian cairia(court of the

*1 See the Opinion of ECJ Advocate GeneRaliz-Jarabo Colomenf 8 November 2006 on the case
Lechouritou u.c. v Dimosio tis Omospondiakis Dinadias tis GermaniasC-292/05, ECR, 2006, p. I-
01519, para. 23 et seq.

2 Report on the Convention on the Association of kiregdom of Denmark, Ireland, and the United
Kingdom of Great Britain and Northern Ireland t@ tGonvention on Jurisdiction and the Enforcement of
Judgments in Civil and Commercial Matters and te Hrotocol on its interpretation by the Court of
Justice, by Professor P. Schlosser [1978] OJ ©89%9, p. 71, para 23.

3 Report on the Application of Regulation Brusseis the Member States, by B. Hess, T. Pfeiffer, P.
Schlosser [2007] Study JLD/C4/2005/03, para 66.

4428 April 2009 ECJ judgment in case: C-533M8T Express Nederland BV v AXA Versicherung AG
ECR, 2010, p. 1-04107, para 35.

%528 April 2009 ECJ judgment in case: C- 420Apbstolides v Oram£CR, 2009, p. I-3571, para 45.
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Member State where the employee was permanentkingdr The court applied tF
Labour Law of Latvi&® in accordance with Article 8 (2) of Regulation (ESo
593/2008 of the European Parliament and of the @dwf 17 June 2008 on the law
applicable to contractual obligations (further: Rerh Regulatiorf)’ , because as the
parties had not made a choice in respect of legecéments applicable for the
individual employment contract, the contract isukaged by legal enactments of the
state in which the employee is permanently workiing: defendant was not present in
the court sitting. Latvian court established it hadernational jurisdiction in the
respective case, and that Regulation 805/2004 dballapplied in this case. The
judgment was in favour of the employee. The emelageressed the Latvian court
with a request to approve it as EEO to be enfoiiodérance.

9. The scope of Regulation 805/2004 is narrower than of Brussels | Regulation
in issues related witlkonsumers In accordance with Article 6 (1) (d) of Regulatio
805/2004 (which has been formulated quite awkwaadig not very understandable):

A judgment on an uncontested claim delivered in emider State shall, upon
application at any time to the court of origin, bertified as a EEO if [..] (d) the
judgment was given in the Member State of the debtibomicile within the
meaning of Article 59 of Regulation (EC) No 44/2(Btussels | Regulation), in
cases where
- aclaim is uncontested within the meaning of Aet&(1)(b) or (c); and
- it relates to a contract concluded by a person,dbesumer, for a purpose which
can be regarded as being outside his trade or @t; and
- the debtor is the consumer.

10. The following conclusion arises from the aforememdid: First, only such

judgments may be approved as EEO in consumer mdtiat have been delivered in
matters regardingpassivelyuncontested claims (see Article 3 (1) (b) and (C)th
Regulation). Second only the state court of the debtor-consumer ddenihas
international jurisdiction or jurisdiction to deév a judgment (and to approve it later on
as EEO as well). For comparison, in separate nsattefined in Article 17 of Brussels |
Regulation not only the state court of the debtmistimer domicile may have
jurisdiction. Thereby Regulation 805/2004 has nae® international jurisdiction of
courts in consumer matterbhird , Regulation 805/2004 applies only to matters iregat
to a contract concluded by the consumer for a mapehich can be regarded as being
outside his trade or profession (an identical fdatian may be found also in Article 15
(1) of Brussels | Regulation).

11. Article 2 (1) of Regulation 805/2004 specifies tlitats applied independently
from the type of court authority (see sub-sectibiotion of document to be approved as
EEO" of the Research 46 and further). For instance, EEO approval mayeduogiested

% Labour Law of 20 June 2001: Law of the Republit.afvia. Latvian Herald, No. 105, 06.07.2001.

4" Regulation (EC) No 593/2008 of the European Ramint and of the Council (17 June 2008) on the law
applicable to contractual obligations (Rome 1). 171 Official Journal of the European Union, 04.@D&,

p. 6-16.
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for a judgment that satisfies a claim regarding pgensation of damages in criminal
proceedings and is reviewed in the criminal courther on it is not essential whether
the judgment regarding what the EEO is submittesildesen delivered at the court of first
instance or the supreme court.

12. Article 1 (1) of Regulation 805/2004 specifies thia¢ scope of the Regulation
does not include matters affectingx, customs or administrative matters. The
Regulation shall be applicable for relations o/ate law, whereas there is an element of
public law in tax, customs or administrative madttrat is used by one of the parties —
legal person of public la#?

13. Contrary to Brussels | Regulation, one more exoeptias been included in
addition in Regulation 805/2004, thus, Regulatid@db/8004 shall not be applied in
matters regarding the liability of the State fotsagnd omissions in the exercise of State
authority @cta iure imperi). Such an exception was included to sub-dividegbe and
public law?® At present the CJEU has clearly specified thahs$sgues are not within the
scope of Brussels | Regulatidhtherefore both Brussels | Regulation and Reguiatio
805/2004 shall not be applied for disputes relatgd actions of the legal persons of the
public law, for instance, in matters regarding cemgation of such damages that have
occurred from activities of armed forces within teeope of military operations,
regarding levy of definite and mandatory paymemtdquipment and services from the
subject of the private law in favour of the lega@rgon of the public la¥ or other
disputes in which the State exercises its authdtity

14. However, if the State does not exercise State atghand acts as a natural
person, the Regulations shall be applicable. Fstainte, if the State has concluded a
private contracf or there exist non-contractual, but private relasi The CJEU has

815 May 2003 ECJ judgment in the case: C-26@P0éservatrice fonciére TIARD SA v Staat der
NederlanderECR, 2003, p. I-04867, paras. 37-44.

9 Hess, B., Pfeiffer, T., Schlosser, P. The Brissétegulation (EC) No 44/2001.The Heidelberg Repor
on the Application of Regulation Brussels | in 2®ikber States (Study JLS/C/2005/03). Miinchen: Verlag
C.ck, 2008, p. 34.

%0 Magnus, U., Mankowski, P. (ed), European Commeégaon Private International Law Brussels I.
Regulation (2nd edn, SELP 2012) p. 54. See als®thiaion of CJEU Advocate gener@itstenjak V.of

28 November 2012 on the cakand Berlin v. Ellen Mirjam Sapir, Michael J.Buss¢ al C-645/11,
available atvww.curia.eu

®l See 15 February 2007 ECJ judgment in the case92MD2 Lechouritou u.c. v Dimosio tis
Omospondiakis Dimokratias tis GermaniBER, 2006, p. 1-01519, para. 46. Notions "civil taeg" and
"commercial matters” included in Brussels | Redafatare interpreted systematically with Regulation
805/2004 and Regulation 1896/2006.

214 October 1976 ECJ judgment in case: C-29/78 Lufttransportunternehmen GmbH & Co. KG v
EurocontrolECR, 1976, p. 1541.

3 See also 16 December 1980 ECJ judgment in the €844/79Netherlands v. RuffeECR, 1980,

p. 3807.

>4 See 14 November 2002 ECJ judgment in the cas&1D@Gemeenter Steenbergen v Luc BaESR,
2012, p. 1-10489; 15 May 2003 ECJ judgment in thsec C-266/0Préservatrice fonciere TIARD SA v
Staat der NederlandeBCR, 2003, p. 1-04867.
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determined that, for instance, negligence of alteaat a State school due to whom death
of a pupil has incurred during an excursion shaltdgarded as a civil relatidh.

15.  Furthermore, Paragraph 2 of the Article subjeattoew clearly determines that
Regulation 805/2004 does not apply to several cayeqatters of civil and commercial
nature that also matches with those specified ins&#ls | Regulation (for instance,
arbitration, bankruptcy proceedings). This is doghe fact that the regulation of these
proceedings excluded from the scope differs in aéional law of Member States;
furthermore, separate fields have already beersttjuo international conventioior
other EU legal enactmems.

16. Regulation 805/2004 shall not be applicable in peatings regardinthe status

or legal capacity of natural persons(Article 2 (2) (a)). The respective issues are
regulated in each State in accordance with itoonatilegal norms. Frequently the latter
is related with public registers, but almost newvewith property claims. Thereby such
issues, which affect the birth or death of a persssues related with the name and
surname, minors, adoption, etc., are outside thpesof the Regulation.

17.  Article 2 (2) (a) of Regulation 805/2004 also detares that the Regulation shall
not be applicable taghts in property arising out of a matrimonial rel ationship. The
notion "rights in property arising out of a matrimal relationship” includes any action
with property among spouses. The latter may becssida on satisfying the claim (for
instance, seizure of property) against any of ghauses in case of a divorce. Therefore
such a case shall not be within the scope of thguR&on>® Furthermore, issues on
family law, including jurisdiction and the recognoit and enforcement of judgments in
matrimonial matters and the matters of parentgbarsibility are excluded from the
application fields of the Regulation.

18. Since 18 June 2011 when Council Regulation (EC)4Ka®09 of 18 December
2008 on jurisdiction, applicable law, recognitiondaenforcement of decisions and
cooperation in matters relating to maintenance gabihtn§® came into force, also
judgments ifmatters relating to maintenance obligationscannot be approved as EEO.

% 21 April 1993 ECJ judgment in the case: C-172/@ilker Sonntag v. WeidmafCR 1993, p. |-
01963.

*% For instance, the New York Convention on the Raitamn and Enforcement of Foreign Arbitral Awards
[1958] 330 UNTS 38.

>" Council Regulation (EC) No 1346/2000 (29 May 2000) insolvency proceedings. L 160, Official
Journal of the European Union, 30.06.2000, p. 14h8English). Special edition in Latvian, 2004, apter
19, Volume 1, p. 191-208.

8 27 March 1979 ECJ judgment in the case: C-143#&t8jues de Cavel v Loiuse de Ca€lR, 1979, p.
[-01055, para 1- 2.

¥ Council Regulation (EC) No 2201/2003 of 27 Novemi2903 concerning jurisdiction and the
recognition and enforcement of judgments in matnimb matters and the matters of parental
responsibility, repealing Regulation (EC) No 1340@. L 338, Official Journal of the European Union,
23.12.2003, p. 1-29 (in English). Special editiorLatvian, 2004, Chapter 19, Volume 6, p. 243-271.

80" Council Regulation (EC) No 4/2009 of 18 Decem®@®8 on jurisdiction, applicable law, recognition
and enforcement of decisions and cooperation inemgatelating to maintenance obligations. L 7, €d¥fi
Journal of the European Union, 10.01.2009, p. 1-79.
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In accordance with Article 68 (2) of Regulation @22, this Regulation shall replace
Regulation 805/2004, except with regard to EEO @mitenance obligations, issued in a
Member State to which the Hague Protocol of 23 Madwer 2007 on legal enactments
applicable to maintenance obligations (further -92®ague Protocol) is not bindifiy.
Among EU Member States Denmark and the United Kongchave not joined the
referred to Hague Protoc.As Denmark does not participate in Regulation 805/2004,
it shall not be applied with Denmark in mattersatiein to maintenance obligations. At
this point the following question arises: which ukgory enactment of the EU shall be
applicable in the future in matters relating to mb@nance obligations between Denmark
and other EU Member States? At first it might sabat Brussels | Regulation would
apply, because the Agreement between the Europeamm@nity and the Kingdom of
Denmark on jurisdiction and the recognition andoerément of judgments in civil and
commercial mattePs (further — Agreement with Denmaykwas signed in Brussels on
19 October 2005 that came into force in all EU MemStates as of 1 July 206f7.
However, the situation is not that simple. Thugjode 3 (2) of Agreement with Denmark
determines: "If amendments of the regulatiBnussels | Regulation is meant — author's
notd are adopted, Denmark notifies the Commission ndigg the decision to either
implement the content of the amendments or not. Staeement shall be provided at the
time when amendments are adopted or within a pesfo80 days from the day of the
adoption thereof.” According to Article 68 (1) ofegulation 4/2009, the respective
Regulation introduces amendments to Brussels | R&gn, thus, excluding maintenance
obligations from the field of material applicati@md transferring them to Regulation
4/2009. The latter means that Regulation 4/2009! dt&a applied for maintenance
obligations also in respect of Denmark insofart asriends Brussels | Regulatith.

19.  According to the aforementioned information, theaation referred to in Article
68 (2) of Regulation 4/2009 shall apply only to theited Kingdom, which means that
EEO in cases regarding maintenance obligationgssuthe United Kingdom will have
to be accepted for enforcement also in the futardatvia (Lithuania and Estonia).

1 Protocol of 23 November 2007 on the Law Applicabbe Maintenance Obligations, available at:
http://www.hcch.net/index_en.php?act=conventiont&eid=133. European Union Member States, except
for Denmark and the United Kingdom, have joined téferred to protocol. Also Serbia has joined the
protocol. The protocol had not come into forcehat tnoment the present Research was elaborated.

%2 See Council Decision of 30 November 2009 on tbechision by the European Community of the
Hague Protocol of 23 November 2007 on the Law Agllie to Maintenance Obligations (2009/941/EC).
Official Journal L 331, 16.12.2009, p. 17-18, pattls 12.

83 Agreement between the European Community and ihgdém of Denmark on jurisdiction and the
recognition and enforcement of judgments in civilaommercial matters. L 299, Official Journal loé t
European Union, 16.11.2005, p. 62.

% Information on the day the Agreement between tifean Community and the Kingdom of Denmark
on jurisdiction and the recognition and enforcemanjudgments in civil and commercial matters came
into force. L 94, Official Journal of the Europednion, 04.04.2007, p. 70.

% See the statement of the Commission "Agreememtess the European Community and the Kingdom
of Denmark on jurisdiction and the recognition amforcement of judgments in civil and commercial
matters". L 149, Official Journal of the Europeanidh, 12.06.2009, p. 80.
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Whereas Latvia (Lithuania and Estonia) cannot agojadgments of its courts as EEO
so that they would be submitted to the United Komgdfor enforcement. Thus, Latvia
(Lithuania and Estonia) will send the form specifie Appendix | of Article 20 (1) (b) of
Regulation 4/2009 to the United Kingdom for the @kén of maintenance obligations
in matters.

20.  Atrticle 2 (2) (a) of Regulation 805/2004 determirteat the Regulation shall not
be applicable also in issue®vering wills and successionTherefore issues on the
division of inheritance, inheritance claims and Isyil including the validity or
interpretation of a will, have been excluded frdre field of material application of the
Regulation. However, disputes among persons whonatehEEOs, but, for instance,
administrators of a heritage, a trust, an authdrigerson or debtor, shall be within the
scope of Regulation 805/208%.Regulation (EU) No 650/2012 of the European
Parliament and of the Council (4 July 2012) ongdiction, applicable law, recognition
and enforcement of decisions and acceptance andcenient of authentic instruments in
matters of succession and on the creation of afgearo Certificate of Succession shall be
applicable from 17 August 2075.

21. Regulation 805/2004 shall not be applicable also bankruptcies and
procedures related to an insolvent company or theduidation of other legal persons,
court orders, settlement agreements and similar prcedures(see Atrticle 2 (2) (b) of
the Regulations). Council Regulation (EC) No 1308642 of 29 May 2000 on insolvency
proceedings determines bankruptcy and insolvenogseborder issues in the EU legal
space’® The latter applies to issues on collective insotyeproceedings which entail the
partial or total divestment of the debtor and thpantment of a liquidator (see Article 1
of Regulation 1346/2000). Cases provided for incfet25 (1) of Regulation 1346/2000
for which Regulation 805/2004 shall be applied tiglo a reference to
27 September 1968 Brussels Convention on jurisgictand the enforcement of
judgments in civil and commercial matt&r¢further: Brussels Conventior(thus — the
reference currently applies also to Brussels | Reign).”® This regards exequatur or

% Report on the Application of Regulation Brussela the Member States, by B., Hess, T., Pfeiffer, P
Schlosser [2007] Study JLD/C4/2005/03, para 52.

7 Regulation (EU) No 650/2012 of the European Pamiat and of the Council (4 July 2012) on
jurisdiction, applicable law, recognition and emf@ment of decisions and acceptance and enforceshent
authentic instruments in matters of successioncenthe creation of a European Certificate of Susioas

L 201, Official Journal of the European Union, 272012, p. 107-134.

% Council Regulation (EC) No 1346/2000 (29 May 2066 insolvency proceedings. L 160, Official
Journal of the European Union, 30.06.2000, p. THi&nglish). Special edition in Latvian, 2004, @hex
19, Volume 1, p. 191-208.

69 27 September 1968 Brussels Convention on juristicnd the enforcement of judgments in civil and
commercial matters. L 27, Official Journal of ther&ean Union, 26.01.1998, p. 1-33.

0 See Rauscher, T. (Hrsg.). Europaisches Zivilmszend Kollisionsrecht EuZPR/EulPR Kommentar.
Minchen: Sellier, 2010, Art. 2 EG-VollstrTitelVO#Bst S.) S. 37
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enforcement permit proceedings of judgments in lieswy matters. Regulation
805/2004 shall be applicable also for insolvenayiaistrator asset proceedings.

22. Regulation 805/2004, however, shall not applyséttlement agreements and
similar proceedings in insolvency mattergArticle 2 (2) (b)). Article 25 of Regulation
1346/2000 shall be applied instead. However, asagygd further in the Research, the
Regulation shall be applicable to settlements @&& § and further) that have been
approved by court or that have been concluded guegal proceedings and authentic
instruments in accordance with Article 24 and Aeti25 of the Regulation.

23.  Article 2 (2) (c) of Regulation determines thatsitnot applicable also isocial
security matters. In cas€&emeente Steenbergen v Luc B&téme CJEU indicated that
also this term should be interpreted irrespectivelyn the national law and in
accordance with Regulation on social secufityherefore issues related with illness,
maternity, disability, age, unemployment, etc. bemeare not within the scope of
Regulation 805/2004 Even though it will not be possible to use thepeesive
Regulation in claims between the legal persons uflip law and recipients of the
benefit; however, it shall be applicable in claiagainst third persons responsible for
causing damagées.

24.  Article 2 (2) (d) of the Regulation specifies tlla¢ Regulation does not apply to
arbitration . At the moment no regulation in the EU directlgutates arbitration la
because the respective field is covered by intemalk conventions. Thus, all EU
Member States have joined the 1958 United Natiomsv€ntion on the Recognition and
Enforcement of Foreign Arbitral Awards (furthekew York Conventigri’ Several

" bid.
2 See 14 November 2002 ECJ judgment in the ca@¥1000Gemeenter Steenbergen v. Luc B&ER,
2012, p. 1-10489
3 Now — Council Regulation (EC) No 883/2004 of ther@pean Parliament and of the Council (29 April
2004) on the coordination of social security systein 200, Official Journal of the European Union,
30.04.2004, p. 72-116.
" See: Article 3 (1) of Regulation 883/2004 defittes fields to which the present regulation applies
1. This Regulation shall apply to all legislatiomncerning the following branches of social
security: (a) sickness benefits; (b) maternity amguivalent paternity benefits; (c) invalidity
benefits; (d) old-age benefits; (e) survivors' aag(f) benefits in respect of accidents at warld
occupational diseases; (g) death grants; (h) uneymplent benefits; (i) pre-retirement benefits; (j)
family benefits.
S Report on the Application of Regulation Brussela the Member States, by B., Hess, T., Pfeiffer, P
Schlosser [2007] Study JLD/C4/2005/03, para 60.
" In 1966 there was an attempt to unify arbitratem by developing the European Convention Providing
a Uniform law on Arbitration. CETS No. 056 1966). The referred to convention was drafted by the
Council of Europe with an aim to unify the natiomabitration law in Europe in order to make arkitra
in the region effective. Annex of the conventiord ia be incorporated within the national law of Men
States even though they were free to regulate tilemsees that were not regulated by the convention.
However, the convention did not gain the desirexpoasiveness (only Austria and Belgium joined the
convention) and it still has not come into force.
" United Nations Convention on the Recognition anfbEcement of Foreign Arbitral Award830 UNTS
38, 1968. The New York Convention on the Recognitémd Enforcement of Foreign Arbitral Awards:
International Agreement of the Republic of Latvi®%$8] Latvian Herald, No. 2815, 2003.
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European countries have joined also the Europeanvéldion on International
Commercial Arbitratioff (Estonia and Lithuania have not joined the respecti
convention). Thereby EU procedural law does notuleg and cannot be applicable to
settlement of international disputes at the cotiarbitration.

25. The CJEU in its judicature has specified that grent"court of arbitration” should
be perceived not only as the process of arbitratimnt also proceedings related to
arbitration at the courts of countri€sherefore nit will not be possible to approve heit
the judgment of the court of arbitration, nor thexidion of the court in relation to the
proceedings of arbitration, including the decisiegarding the issue of a court order as
EEO.

26. However, from the available Latvian court practioee may conclude that
requests on the issue of EEO for the judgments hef tourt of arbitration
8 or requests on the approval of the EEO decisidorasd enforcement of the judgment
of the permanent court of arbitration are frequeméceived by Latvian courfs.For
instance, the court of first instance in one cgsecisied the approval of a decision
regarding the issue of a court order for forceder@ment of a judgment by the court of
arbitration as EEO, based on Section 132, Paragraplof CPL that determines that a
judge shall refuse to accept a statement of claiandispute between the same parties,
regarding the same subject-matter, and on the &msis, a court judgment or decision
has come into lawful effet. Thus, the court believed that the decision regardhe
issue of a court order and decision regarding ppaval of the respective decision as
EEO is a dispute between the same parties, regptidensame subject-matter and on the
same basis. Such substantiation should not be dedaas correctFirst, with such
decisions the dispute is not being reviewed bydtire.Second as it has been already
stated, a decision on forced enforcement of a jugraf the court of arbitration may not
be approved as EEO. Unfortunately, also regionattcoas not observed the exception
defined by Regulation 805/2004, but has specifieed the Regulation does not limit the
rights of the claimant for a repeated request enishue of the EEO approvIThereby
regional court not only equalised the EEO to thertcorder traceable in the national law,
but also referred to Article 6 of the Regulatiorattidetermines minimum procedural
claims for the approval of a judgment as EEO. Adowy to the respective Regulation, a

8 European Convention on International Commerciabithation. 484 U.N.T.S. 3641961). On 9 July
2012, 31 Member States in accordance with the Unit&lations Treaty Collection:
http://treaties.un.org/Pages/ViewDetails.aspx?srRERTY &mtdsg_no=XXII-2&chapter=22&lang=en
(accessed 9 July 2012).

910 February 2009 ECJ judgment in case: C-18BI0&nz SpA v. Tanakers INECR 2009, p. 1-00663.

8 13 November 2007 decision of Riga City Vidzemeéo®b Court in case No. 3-10-706/6-2007 [not
published]; 17 January 2008 decision of Riga Cignttal District Court in case No. 3.12-109/6 [not
published], 8 September 2010 decision of Riga €itlzeme Suburb Court in case No. 3-12/3031/12-2008
[not published].

1 28 November 2011 decision of Jelgava Court i dés. 3-12/0735 [not published].

8229 January 2009 decision of Riga City VidzemeuhbiCourt in case No. 3-12/031 [not published].

8 12 September 2011 decision of Riga Regional Qouwrase No. 3-12/031 [not published].

© Dr.iur. Inga K&evska © Dr.iur. Baiba Rudevska © Law Office of Ingatevska 27



court judgment related to the proceedings of thetoof arbitration shall not be regarded
as a judgment within the meaning of Article 6, hesm Article 2 (2) includes an
exception in respect of courts of arbitration.

27. Requests to approve as EEO a decision to secutaim before bringing the
claim to the court of arbitration have been enceret in the Latvian court practice as
well.®* The court has rejected such a request of the algimn the basis of Article 3 of
Regulation 805/2004, indicating that a decisionsécure a claim before bringing the
claim to the court cannot be regarded as an "uessted” claim. In addition it must be
noted that approval of such decisions as EEO ismithin the scope of the Regulation.
The latter may be enforced in accordance with BxigslsRegulation, taking into account
the judicature of the CJED.

28. Therefore once again it must be accented ®Regulation 805/2004 is not
applicable in arbitration-related matters. Willing to acknowledge and enforce a
judgment outside Latvia, the interested party nusst the mechanism of the New York
Convention. However, if the party, similar as ire treferred to case, has submitted a
request for approval of the judgment of the codirarbitration as EEO, the judge shall
take a motivated decision regarding the refusadtae EEO in accordance with Section
541!, Paragraph six of CPL.

29. The question whether the case is within the mdtaglication scope of the
Regulation is very crucial; however, as it may baatuded from the practice of Latvian
courts, courts in their decisions do not assessdhue in particular.

1.3. Scope of geographical application

30. Regulation 805/2004 is applicable in all EU Memttate$® except for
Denmark (see Article 2 (3) of the Regulation, as well acial 25 to the Regulation).
The latter means that the decision (court settlémeauthentic instruments) approved as
EEO must be adopted in any of EU Member Statesef@xior Denmark). Accordingly
such EEO shall be enforceable only in any of the MEmber States (except for
Denmark).

31. In accordance with Recital 24 to Regulation 805/&00shall be applicable also
in the United Kingdom and Ireland. In accordancéhvéirticle 3 of the Protocol on the
position of the United Kingdom and Ireland, attattie the Treaty on the European
Union and Treaty establishing the European Commyurite United Kingdom and

8 10 November 2009 decision of Riga City Centrastidit Court in case No. 3012/2278/1, 2009 [not
published].

% See 17 November 1998 ECJ judgment in the case:91¢88 Van Uden Maritime v.
Kommanditgesellschaft in Firma Deco-Line and OtHe@&R, 1998, p. I-07091.

8 |n Belgium, Bulgaria, Czech Republic, Germany,oB&t, Greece, Spain, France, Ireland, Italy, Cyprus
Latvia, Lithuania, Luxembourg, Hungary, Malta, thetherlands, Austria, Poland, Portugal, Romania,
Slovenia, Slovakia, Finland, Sweden, the Unitedgdiom of Great Britain and Northern Ireland.
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Ireland have announced their desire to participate inathgption and application of the
respective Regulation.

32.

Speaking about the field of geographical applicatad Regulation 805/2004,

separate conditions on tlowverseas lands and territoriesof Member States (France,
Spain, Portugal, Finland, and the United Kingdohgusd be taken into account as well.
In accordance with Article 355 of the Treaty on Fhenctioning of the European Unftn
(further —TFEU), the Regulatiorshall be applicable in the following territories

33.

Overseas departments Bfance — Guadeloupe, Martinique, Guiana, Réunion,

Saint Barthélemy, and Saint Martin;

34.

33.1. The Canary Islands within the compositionSgain (in accordance with
Article 349 of TFEUV);
33.2. The AzoresPortugal) and MadEEOaKRortugal);
33.3. The Aland IslandsHinland), in accordance with Protocol No. 2 in the act
on accession conditions of the Republic of AustiRepublic of Finland and
Kingdom of Sweden;
33.4. In territories of Europe if any of the Member Sgaie responsible for the
external affairs thereof, for instance, in Gibralta

Meanwhile the Regulatioshall not be applicablein the following territories

(see Article 355 (2) (5) of TFEU):

35.

34.1. French Polynesia, New Caledonia and adjacent aege#, Southern and
the Antarctic Region territories of France, Waldsd Futuna, Saint Pierre and
Miguelon, Mayotte France);

34.2. The Antilles and Arub&he Netherlands;

34.3. The Channel Islands, Anguilla, the Isle of Man, @ay Islands, Falkland
Islands, South Georgia and the South SandwichdslaMontserrat, Pitcairn, Saint
Helena Island and adjacent territories, Jersey,Bhgsh Antarctic Territory, the
British Indian Ocean Territory, the Turks and Caidslands, the British Virgin
Islands, the Bermud Islands, the United Kingdome®engn Base Areas of Akrotiri,
and Dhekelia in Cyprus (see Article 355 (2) andiddet 355 (5-d) (b) and (c) of
TFEU, as well as Appendix®f).

1.4 Application on time

1.4.1. Enactment

Latvian version of Article 33 of Regulation 805/20étates the following:

87 Consolidated version of the Treaty on the Europgaion. L 83, Official Journal of the European Umjo
30.03.2010, p. 47.

8 Annex Il to the Treaty on the Functioning of ther@ean Union. L 83, Official Journal of the Eurape
Union, 30.03.2010, p. 334.
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This Regulation comes into force on 21 Janu094 It shall be applied from 21
October 2005, except for Articles 30, 31 and 32 dtall be applicable as of 21
January 2005.

36. Apparently the text of the Regulation only in Esgliwas taken as the basis for
the text of the Latvian version. The latter expdathe error in the Latvian text of the
Regulation in relation to the year of the comingiforce of the Regulation (actually the
Regulation came into force on 21 Janu2@p9. It must be admitted that this error has
been already corrected in the English &xThe official version of the Latvian text
should be corrected accordingly as well.

37. lrrespective of the coming into force of the Regola on 21 January 2005, the
EU legislature has postponed the application tHewitierentiating it according to the
respective articles of the Regulation: 1) Normshef Regulation (except for Articles 30,
31 and 32) shall be applicable from 21 October 2@)%Articles 30, 31 and 32 of the
Regulation shall be applicable earlier — from 2dutay 2005.

38. Legal norms (Articles 30-32) applicable starting fom 21 January 2005.
Article 30 of the Regulation defines the obligation of MemBates to submit to the
European Commission information on the proceducgsrdctification and withdrawal
referred to in Article 10 (2) and for review refedrto in Article 19 (1); the languages
accepted pursuant to Article 20 (2) (c); the ladftshe authorities referred to in Article 25.
Thus, such legal norm has been addressed in gdartioutheMember States

39. Atrticle 31 of the Regulation defines the obligation of thedpean Commission
to make amendments to the standard forms in theegliges of the Regulation. Thus,
such legal norm has been addressed in particutaeteuropean Commission

40.  Finally, Article 32 of the Regulation defines the Committee that sasdiist the
European Commission.

41. Consequently one may conclude that the referrelégal norms are applicable
earlier than the others with the purpose of pregathe Regulation for its practical
application in Member States. Similar argumentsehiaeen expressed also by the CHEU
in its judgment of 17 November 2011 in the cl®eenawoo vs. GMF Assurances:

[..] it is open to the legislature to separate tthate for the entry into force from
that of the application of the act that it adogty, delaying the second in relation
to the first. Such a procedure may in particulance the act has entered into
force and is therefore part of the legal order loé tEuropean Union, enable the
Member States or European Union institutions tofqen, on the basis of that
act, the prior obligations which are necessary itsrsubsequent full application
to all persons concerned.

8 See Corrigendum to Regulation (EC) No 805/200thefEuropean Parliament and of the Council of 21
April 2004 creating a European Enforcement Order tiocontested Claims (OJ L 143, 30.04.2004.).
Official JournalL 97, 15.04.2005. p. 64.

% See 17 November 2011 ECJ judgment in the caset20t@Homawoo vs. GMF Assurances, ¥CR
[2011], p. 00000, para. 24.
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42. Legal norms applicable starting from 21 October 208. All the other legal
norms are applicable starting from 21 October 200 latter means that creditors may
start submitting to the courts of Member Stategpplications for the approval of
judgments, court settlements and authentic instnisnas EEO starting from 21 October
2005.

1.4.2. Transitional provisions

43. In accordance witlrticle 26 of the Regulation

This Regulation shall apply only to judgments gjvém court settlements
approved or concluded and to documents formallywdraip or registered as
authentic instruments after the entry into forcehi$ Regulation.

44. 1t is not fully clear from the referred to legalrno how it should be interpreted
together with Article 33 of the Regulation. In otheords, the Regulation came into force
on 21 January 2005, but from the respective daté,sas clarified before, only Articles
30, 31 and 32 of the Regulation are applicable.

45.  As a result of systematic interpretation of Artgcl26 and 33 one must conclude
that the Regulation shall be applicable to suclgpuents, court settlements and authentic
instruments that are related to or have been srg@tas authentic instrumerdfier
21 January 2005(the day of the coming into forc&)For instance, if the judgment at a
Latvian court has been delivered after 21 Janu@dp Zthe day of the coming into force),
but before 21 October 2005 (application day), tleguRation shall be applicable for such
judgment and it will be possible to approve it &k

%1 See Rauscher, T. (Hrsg.). Europdisches Zivilmszend Kollisionsrecht EuZPR/EulPR Kommentar.
Minchen: Sellier, 2010, Art. 26 EG-VollstrTitelV®4bst S.), S. 196, 197.
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1.5. Documents to be approved as the European Enforceme@rder
(EEO)

1.5.1. Notion of an executive document to be approved &CE

46. In accordance with the first sentence of Article(13 and Article 3 (2) of
Regulation 805.2004

This Regulation shall apply to judgments, courttlestents and authentic
instruments on uncontested claims. [..] This Reyuta shall also apply to
decisions delivered following challenges to judgteercourt settlements or
authentic instruments certified as European Enforeet Orders.

47.  See the notion "uncontested claim” in the secomdesee of Article 3 (1) of

Regulation 805/2004; notion "claim" — Article 4 (@) the Regulation. See the analysis

of the referred to legal norms in sub-section & thsearch "Notion of uncontested

claim” (81. § and further).

48.  Article 4 (1) of Regulation 805/2004 explains thetian "judgment" as any

decision adopted in a court of a Member State peesve of the title of the decision. It

can be a decree, order, decision or court ordewedlsas a decision adopted by a court

secretary regarding expense or cost determination.

49.  According to the referred to legal norms, the fwilog may be approved as EEO:

49.1. court judgmentgincluding decrees, orders, decisions or courewdas

well as decisions adopted by a court secretary rdagh expense or cost
determination);

49.2. court settlement
49.3. authentic instruments
49.4. decisionsadopted after contesting of such judgments, caitiesnents or

authentic instruments that have been approved agpEan Enforcement Orders.

1.5.1.1. Court judgments

50. Notion "court". As it has been stated already before, definitiorthef notion
"court" includes any decision adopted at a coura dlember State irrespective of the
title of the decision. It should be noted here thaecision must be adopted in any of the
courts of the Member State. Regulation 805/2004 does rmtige a legal definition of
the notion "court", therefore the same interpretatapplied in Brussels | Regulation
should be used here as well, thus, also in accoedavith Article 32 of Brussels |
Regulation:
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For the purposes of this Regulation, "judgment” ngeany judgment given by a
court or tribunal of a Member State, whatever the judgmeray be called,

including a decree, order, decision or writ of exton, as well as the

determination of costs or expenses by an officénetourt.

51. Several clearer or less clear criteria by whicis ppossible to determine whether
the respective court is a "court" within the megniof Brussels | Regulation and
therefore also within the meaning of Regulation/8084 have been elaborated within
international civil proceedings. These criteria asefollows??

51.1. The court must be independdram other state institutions and must be a
part of the state court system. Also the CJEU heterohined in the case
Solokleinmotoren v. Bockhat the decision must be adopted within a court
institution of a Member State that has authorig@atdecision-making rights in
disputes between parti&¥.

51.2. Legal proceedings at this court must take placadoordance with the
inter partes principle and by observing defencatsigpf the parties. However, it
must be added here that the respective criteriasetisned by the CJEU in the
caseMaersk Olie determining that even if the decision had beesptatl during
the procedure that is not an inter partes procedsgparate decisions (in the
specific case — a court order issued by the Dutzhrtdoy which the amount of
the sum for the limitation of a vessel owner'siligbis determined in interim
procedure) may be regarded as "judgments" withen rtfeaning of Brussels |
Regulation if they may be subject to debate in etamace with the inter partes
principle®*

51.3. Special casesnay be determined in the respective internatia@raEU
legal enactment in which the specific administmtiinstitution within the
meaning of these regulatory enactments shall berded as "court”, Article 4 (7)
of Regulation 805/2004 describes the followingaditon: in Sweden, in summary
proceedings concerning orders to pagtélningsforelaggande the expression
"court" includes the Swedish enforcement servikeor{ofogdemyndighpt®
According to authors, the understanding of the esgion "court" defined in

92 Gaudemet-Tallon, H.. Compétence et exécution dgsnjents en Europe® 4dition. Paris: L.G.D.J.,
2010, p. 375-377; Gothot, P., Holleaux, D. La Gamion de Bruxelles du 27 Septembre 1968. Paris:
Jupiter, 1985, p. 131.

% The judgment of the Court of Justice of the Eussp&nion (formerly — the Court of Justice of the
European Communities) in the case of 2 June 1994192 Solokleinmotoren v. Bo¢lECR [1994], p. I-
02237, para. 17.

% The judgment of the Court of Justice of the Euesp&nion (formerly — the Court of Justice of the
European Communities) in the case of 14 Octobed 2d@ersk Olie ECR [2004], p. I-09657, para. 50.

% A similar situation may be observed also in Agiél2 of Brussels | Regulation according to whiah "i
Sweden, in summary proceedings concerning orderpatp petalningsférelaggandeand assistance
(handréackning, the expression “court" includes the "Swedish omdment service"
(kronofogdemyndighgt
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Article 4 (7) cannot be broadened. The latter alsges from the opinion of CJEU
Advocate Generdt. Sharpstonef 13 September 2012 on the c&sdziejewski
specifying that Brussles | Regulation [and therefalso Regulation 805/2004 —
author's note] must not be applied on decisionrtigg debt deletion issued by
the Swedish enforcement servideophofogdemyndighgin accordance with the
Swedish law "On Deletion of Debt&® Furthermore, the Swedish enforcement
service kronofogdemyndighgis an administrative institution, which, except f
the cases included in Article 62 of Brussels | Ratjon [and therefore also in
Article 4 (7) of Regulation 805/2004 — author's e]ptis not a "court" neither
within the meaning of Brussels | Regulation, nog&ation 805/20047
52.  Notion "judgment". After it is clarified that the decision has beealopted at a
"court" within the meaning of Regulation 805/20@%e must still make sure that it is a
"judgment” within the meaning of Article 4 (1) okeBulation 805/2004.
53. The title of "judgment” has no importance; it may teferred to as a "decree”,
"decision, "order", "writ of execution”, etc. This due to the fact that a "judgment” of
one and the same content may be referred to difigran various EU Member States. It
is important to note that the notion "judgment”lsba interpretecautonomously, not in
accordance with national legal enactments of thenb States® Due to the reason that
Article 4 (1) of Regulation 805/2004 is identicathvArticle 32 of Brussels | Regulation,
the same interpretation shall be applied to thst fine as for the second one.
54.  Unfortunately,imprecise legal terminologyis used in the Latvian version of
Regulation 805/2004 that in separate cases may feadrong interpretation and
application of Article 4 (1) of the Regulation. Foomparison, German and French
versions speak about a "judgment”, not "decfé¢German —EntscheidungFrench —
— décisiorn). Accordingly the listing of the other documentstiie Latvian version should
be as follows: "[..] including decree, order, decisioor writ of executionas well as the
determination of costs or expend®san officer of the court:®
55.  The notion "decree" also includes separate typesnfidrcement orders. Taking
into account the CJEU judicature (see dékemps v. Michel 166/80),decisionsby the
judges of the Land Register departments of theiaatwegional (city) courtsegarding

% The opinion of CJEU Advocate Genetal Sharpstoneof 13 September 2012 on the case: C-461/11
Radziejewski, para.40. Available at: eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX0G2CC0461:LV:HTML.

 |bid, para. 41.

% Rauscher, T. Der Européische Vollstreckungstiielunbestrittene Forderungen. Miinchen, Heidelberg :
Sellier, 2004, S.22; Bittmann, D.-C. Das Gemeiafisigeschmacksmuster im Européischen
Zivilprozessrecht. Praxis des Internationalen Privat- und Verfahremdres (IPRax) Heft 5
(September/Oktober), 2012, S. 415.

% Apparently the Latvian version of Regulation 8@#2 was based only on the text in English.

190 For comparison see: German: "[..] wie Urteil, Beass, Zahlungsbefehl oder Vollstreckungsbescheid,
einschliglich des Kostenfestsetzungsbeschlusses eines @&twctiensteten”; French: "[..] telle qu'arrét,
jugement, ordonnance ou mandat d'exécution, aineilg fixation par le greffier du montant des frdis
proces."
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compulsory execution of obligations(Section 406. of CPL) within the meaning of
Regulation 805/2004 shall be regarded as a "judghzard may be approved as EEO if
the minimum procedural standards have been obseBedion 406, Paragraph one of
CPL observes the respective minimum proceduraldstas (it complies with minimum
procedural standards included in Article 13 (1)dadl (c) of Regulation 805/2004). In
addition it must be noted that the process foretkecution of obligations provided for in
Chapter 50. of CPL (“Compulsory Execution of Obligations in Atdance with
Warning Procedures") may be applied only if thecplaf residence or location of the
debtor is situated in Latvia (See Section #0Baragraph two, Clause 3 and Section
4062, Paragraph two of CPL). Therefore a necessitypiorave a decision regarding
compulsory execution of obligations as EEO will wconly if the property of such
debtor (who is residing or is located in Latviapjget to recovery is situated in any other
EU Member State (except for Denmark) or alreadyrathe adoption of the court
decision the person has departed for any of EU MerShates (except for Denmark).

56. A "judgment” must not obligatory be in force; erdeability thereof is most
important. More detailed information is availablen isub-section "Judgment
enforceability” (sed.16. § and further).

57. Also default judgments are part of the notion “judgmer if only the
minimum procedural standards have been observidteiadoption thereof. According to
Article 3 (1) (b) of the Regulation, the Regulatisimall be applicable also in respect of
default judgments existing within the system of @@mmon Law. This type of default
judgments is peculiar due to the fact that it isssantiated with the absence of the debtor
and it does not include any additional explanati@grding the validity of the claiffi?

So far in jurisprudence it was specified that sdefault judgments could not be part of
the scope of Article 32 of Brussels | Regulatioac&use if the debtor does not show up,
arguments of the filer are accepted at the courraatically®® without court reviewing
them as to the substance of the matter. However QBEU in its 6 September 2012
judgment in cas@rade Agencybasically allowed the application of the mechanisim
Brussels | Regulation for such default judgmentgaldishing that Article 34 (1) of
Brussels | Regulation in the country of enforcenmaay not bee applied so that, based on
the violation ofordre public the enforcement of such default judgment by whiehcase
has been reviewed as to the substance of the naaitethat does not include neither the
claim subject, nor substantiation evaluation andesdamot include any judgment

101 Wwagner, R. Die neue EG-Verordnung zum EuropaiscVielfstreckungstitel.IPRax 2005, Heft 3,

S. 192, 193; D’Avout, L. La circulation automatiqaes titres exécutoires imposée par le réglement
805/2004 du 21 avril 2004. Revue critique du dngiernational privé. 2006, n° 1 (janvier-mars),2@;
Stein, A. Der Europaische Vollstreckungstitel finbestrittene Forderungen tritt in Kraft — Aufruf einer
nichternen BetrachtunfPRax 2004, Heft 3, S. 187.

192 Opinion of Advocate General Advocale Kokotton 26 April 2012 case: C- 619/Irade Agency

v. Seramico Investmenizaragraph 63. Available atww.europa.eu

103 Gaudemet-Tallon H., Compétence et exécution dgsnjents en Europe® 4dition. Paris: L.G.D.J.,
2010, p. 376.
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motivation would be refused. The only exceptionpsrmissible only if upon the
evaluation of the proceedings in general and takimmg account the respective
circumstances, the court of the enforcing stataebe$ that such default judgment
apparently and exceedingly violates the rights hef tlefendant to fair review of the
matter:®*
58. The default judgment of Latvian courts provided for Chapter 22.of CPL
1955 also within the scope of Article 4 (1) of Reafibn 805/2004 under the condition
that it conforms with the criteria set forth in i&ste 6 of the Regulation. Here it should be
taken into account that the Latvian court canndivelea default judgment in cases in
which the place of residence or location of theeddant is not in the Republic of Latvia.
However, if the place of residence or locationh&f tlefendant (whose moveable property
is located in another EU Member State) is in Lattha court may deliver such judgment
and later on approve it as EEO. It must be noted the notion "default judgment”
existent in the Regulation is broader than Chapgeiof CPL, and it includes also such
judgments that are delivered in cases that havéeen attended by the defendant after
repeated postponement of the court sittings (seedde210 of CPL).

1.5.1.2. _Orders on costs related to court proceedings

59. Orders incorporated within judgment. In accordance with Article 7 of
Regulation 805/2004:

Where a judgment includes an enforceable decisionth® amount of costs
related to the court proceedings, including theerest rates, it shall be certified
as a European Enforcement Order also with regarth®costs unless the debtor
has specifically objected to his obligation to besach costs in the course of the
court proceedings, in accordance with the law ef khember State of origin.

60. The latter deals with such cases in which the issuthe recovery of costs related
to court proceedings has been decided within tdgment itself. Section 193, Paragraph
six of CPL establishes that a judge shall indigatéhe operative part of the judgment
also by whom, and to what extent, court costs shallpaid. Thus, judgments on
uncontested pecuniary claims may be approved asd&Qn relation to the recovery of
costs related to court proceedings. It should Heertainto account that the main
proceedings (regarding what a judgment has beaweded], including costs related to

104 6 September 2012 ECJ judgment in the case: C-6I¥de Agency v. Seramico Investme@ER
[2012], p. 00000, para. 62.

193 1n accordance with Section 268 CPL, adefault judgment is a judgment, which is rendered, upon the
request of the plaintiff, by first instance count & matter where the defendant has failed to peovid
explanations regarding the claim and has failedtt®end pursuant to the court summons without notify
the reason for the failure to attend.
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court proceedings) must be within the material scopRegulation 805/2004 (see Atrticle
2 of the Regulatiom)®®
61. According to Article 7 of Regulation 805/2004, thrain action (which is within
the material scope of the Regulation) may be atstested or may be outside the scope
of a pecuniary claim; however, if the debtor hasaumtested it in particular in the part of
costs related to court proceedings, the judgmempiaim regarding costs related to court
proceedings may be approved as E£CThe latter also arises further on from Article 8
of Regulation 805/2004 according to what "If onlgris of the judgment meet the
requirements of this Regulation, a partial EuropBaforcement Order certificate shall
be issued for those parts". As a matter of factjudge, who takes a decision regarding
the issue of EEO, must consider the following (mesamine separately the fact of
appeal of main action and costs related to coatgedings):
61.1. whether the main action regarding the recovery ohetary means has
been contested or not;
61.2. whether costs related to court proceedings in qddr have been
contested or not; or

61.3. whether both elements have been contested.

62. Based on the results of the examination, furthéioamf the judge shall be as

follows:

No. Main action within Issue regarding costs Result

judgment regarding a related to court
sum of money proceedings incorporated
within the judgment

1. Contested Contested EEO may not be issued [ARic
(1), Article 6 and Article 7 of the
Regulation).

2. Contested Uncontested EEO regarding the judgmagtbe
issued only in the part regarding
costs related to court proceedings
(Article 7 and Article 8 of the
Regulation).

3. Uncontested Contested EEO regarding the judgmagtbe
issued only in the part regarding the
main action, not costs related to
court proceedings (Article 7 and
Article 8 of the Regulation).

4. Uncontested Uncontested EEO regarding the ejuttgment
may be issued (thus, both in the
part regarding the main action and
the part regarding costs related to
court proceedings). (Article 7 of the
Regulation).

106 Rauscher T. (Hrsg.). Européisches Zivilprozessd Kollisionsrecht Kommentar. Miinchen: Sellier,
2010, S. 94 (Art. 7 EG-VollstrTitel, Pabst S.).
197 bid., (Art. 7 EG-VollstrTitel, Pabst S.), S. 94, 95.
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63. Form of contesting costs related to court proceedgs. The debtor must
specifically contest the issue regarding costgedl&o court proceedings. The term and
procedural form of such appeal is determined bylégal enactments of the State of
origin of the judgment (see Article 7 of Regulati®®5/2004). If this form or terms are
not observed, the issue regarding costs relatedud proceedings shall be regarded as
uncontested within the meaning of Article 3 andidet 7 of Regulation 805/2004% The
notion "contest specifically" means that the delmaits written explanations or during a
court sitting must specifically indicate that hentasts the obligation to cover costs
related to court proceedings (even if the mainoacis entirely or partly acknowledged
by him). If the debtor in his explanations has ested the entire claim (thus, entire non-
recognition of the claim of the creditor), withosgparately referring to costs related to
court proceedings, the respective appeal shallyagisio to the issue regarding costs
related to court proceedings. And vice versa, & tiebtor has not contested the main
action, the issue on costs related to court prangednust be regarded as uncontested.
According to authors, the phrase "objection todibfgation to bear such costs” used in
Article 7 of Regulation 805/2004 should be applmed only to the obligation to settle or
not to settle costs related to court proceedingsalso in relation to the amount of these
costs (calculation). Such conclusion arises froor@amic explanation of the types of
"uncontested claims" provided in Article 3 (1) aAdicle 4 (2) of the Regulation in
relation to the payment of a definite sum of monlegyever, according to analogy it
should be applicable also in relation to issuesngigg costs related to court proceedings
and the amount of the sum thereof. Section 148&dpPaph two of the Latvian CPL,
however, does not directly envisage the necessitg flefendant tobligatoryindicate in
his explanations whether he agrees or not with aimmunt of cots related to court
proceedings specified in the claim application.wdweer, the latter does not prohibit him
from drawing the attention of the court towardsttha his explanations provided in
written form. The same applies to the phase ofattijedication of a civil case in which
the defendant has a possibility to provide his axations during a court sitting. As a
result the court, upon the delivery of a judgméoitows the proof examined during the
court sitting (also in relation to costs relatec¢tart proceedings), as well as Section 193,
Paragraph six of CPL (which establishes that thetchall also set out by whom, and to
what extent, court costs shall be paid in the dpergart of the judgment) and Section
41 and/or Section 44 of CPL.
64. A partial EEO approval is possible in several situatiotfs:

64.1. if not all claims resolved in the judgment are peaty claims;

64.2. if not all claims resolved in the judgment are umested;

198 |bid., (Art. 7 EG-VollstrTitel, Pabst S.), S.95; RiédéE. Europaischer Vollstreckungstitel fiir
unbestrittene Forderungen. Kéln: Deubner Verla@52@. 6.
199 bid., (Art. 8 EG-VollstrTitel, Pabst S.), S. 99.
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64.3. if not all claims resolved in the judgment are witthe material scope of
ratione materiaeof Regulation 805/2004; or
64.4. if not all claims resolved in the judgment conformthe other claims set
forth in Regulation 805/2004.

65. If only a partial EEO approval may be issued fa jidgment, the collector, who
requests the issue of EEO, should specify in tisiest (Section 544.Paragraph one of
CPL) regarding what parts of the judgment issu&B0O is requestett® Section 547,
Paragraph one of CPL, however, does not clearlgifgptat the collector may submit a
request to the court regarding partial issue of EB€¥ertheless, the latter arises from
systematic interpretation of Article 8 of the Reggidn and the referred to CPL norm.
66. Separate decisionsAdditional judgments regarding recognition of costlated
to court proceedings may be approved as EEO thallother preconditions set forth in
Regulation 805/2004 (for instance, a debtor has auoitested the amount of costs,
minimum procedural standards have been observed, leve been observed. Legal
proceedings during which such an additional judgmegarding costs related to court
proceedings has been adopted must be indepenkesit separate from the process of the
main proceedings review (see Section 201, Paragtapk of CPL)!* Thus, there are
two basic regulationdirst, a separate process during which the issue os celstted to
court proceedings is being reviewed, amtond a separate decision during which the
issue on costs related to court proceedings isdddci Such decision (additional
judgment) must be also within the material scop&efulation 805/2004 (see Article 2
of the Regulation}'? Therefore also objections of the debtor in thecpss regarding
additional judgment must apply only to costs ralai@ court proceedings (not the main
proceedings). If the debtor has not submitted swlgjections specifically about costs
related to court proceedings in accordance with ,GLadditional judgment regarding
the recovery of costs related to court proceedsigdl be regarded as uncontested within
the meaning of Article 3 (1) of Regulation 805/2084d shall be approved as EEO ( if
minimum procedural standards have been observed Wigedebtor has not participated
in the process of the review of the issue of addil judgment}*

1.5.1.3. Court settlements

67. In accordance with Article 24 of Regulation 805/200

HOpid., (Art. 8 EG-VollstrTitel, Pabst S.), S. 100.

11 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Wollisionsrecht EuZPR/EulPR Kommentar.

Minchen: Sellier, 2010, Art. 7 EG-VollstrTitel (Pals.), S. 97.

112 . . " . .
Rauscher, T. Der Europdische Vollstreckungstiielunbestrittene Forderungen. Minchen, Heidelberg:

Sellier, 2004, S. 22.

113 péroz, H. Le réglement CE n° 805/2004 du 21 &@@4 portant création d’un titre exécutiore europée

pour les créances incontestées. Journal du dterniational. 2005, n° 3 (Juillet-Aodt-Septembre)646.
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A settlement concerning a claim within the mearohdjrticle 4 (2) which has
been approved by a court or concluded before a tcamrthe course of
proceedings and is enforceable in the Member Statehich it was approved or
concluded shall, upon application to the court thpproved it or before which it
was concluded, be certified as a European Enforcgi@eder using the standard
form in Appendix Il.

68. In accordance with the referred to legal norm, &l &s Article 3 (1) of the
Regulation, not only judgments, but also courtlsetents may be approved as The
notion of court settlement has not been definedraarhously in Regulation 805/2004
therefore the same apprehension as applied fdersettts in Article 58 of Brussels |
Regulation should be applicable for autonomousrpmétation thereof** The present
judicature of the CJEU regarding interpretationAoficle 58 of Brussels | Regulation
should be taken into account in this case. In c&@et Kleinmotorenthe CJEU
established that the most characteristic featurascourt settlement are as follovsst,

in the case of a settlement the court does notrastar justice, thus, it does not settle the
dispute among parties as to the substance if thteem&econd a settlement has the
nature of an agreement, because the content théepehds on the will of the parti€s.

69. In order to approve a court settlement as EEO aom@ance with Article 24 of
Regulation 805/2004, it must comply with the follog criteria:

69.1. it must be approved at a court or concluded atwatda the process of
proceedings;

69.2. it must apply to a claim within the meaning of Ak 4 (2) of the
Regulation, thus, it must be a claim for paymena @pecific sum of money that
has fallen due or for which the due date is indidan the court settlemeht®

69.3. the claim to which the court settlement appliesrost be uncontested
within the meaning of Article 3 (1) (a) of the Réapion, thus, the debtor must
have expressly agreed to the claim;

69.4. the claim must be within the material scope of Ratipn 805/2004 (see
Article 2 of the Regulation);

69.5. the claim must be enforceable.
70.  The following is not necessary for the approvah aburt settlement as EEO:
70.1. observance of minimum procedural standards (thterlatrises from

Article 12 (1) of the Regulation);

14 Rauscher, T. Der Europaische Vollstreckungstitelunbestrittene Forderungen. Miinchen, Heidelberg:
Sellier, 2004, S. 22; Wagner R. Die neue EG-Verongnzum Europaischen VollstreckungstitéPRax
2005, Heft 3, S. 192.

152 June 1994 ECJ judgment in the case: C-418(9a KleinmotorenECR [1994], p. I-02237, paras. 17,
18.

18 Riedel, E. Europaischer Vollstreckungstitel fiibastrittene Forderungen. Kéln: Deubner Verlag, 2005
S. 5.
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70.2. observance of the requirements defined in Articld)6of the Regulation
(agreements concluded with customers among these);Asticle 24 (3) of the
Regulation;

70.3. The procedures for the approval of a court settfgndefined in Chapter
27 of the Latvian CPL conforms to the requiremenftsRegulation 805/2004,
thus, the court adopts a decision by which it apgsothe court settlement and
terminated legal proceedings in the case (Sectik#) Paragraph two of CPL),
and such court settlement approved by a court idecghall be enforceable by
observing the enforcement conditions of court judgta (Section 228, Paragraph
three of CPL), thus, by issuing a writ of execut{®ection 540, Paragraph one of
CPL) or by approving such decision immediately aSOE (Section 541,
Paragraph one of CPL) by writing out the form amezhin Appendix Il of
Regulation 805/2004.

1.5.1.4. Authentic instruments

71. In accordance with Article 25 of Regulation 80%20authentic instruments may
be approved as EEO:
An authentic instrument concerning a claim withie tmeaning of Article 4 (2)
which is enforceable in one Member State shallpugaplication to the authority

designated by the Member State of origin, be oedtifas a European
Enforcement Order, using the standard form in Apipenil.

72.  An autonomous explanation for the notion "authentistrument” has been
provided in Article 4 (3) of the Regulation (as Wwak Article 25 (1)):"Authentic
instrument” is:
72.1. a document which has been formally drawn up orstegetd as an
authentic instrument, and the authenticity of which
72.1.1.relates to the signature and the content of thteuiment; and
72.1.2.has been established by a public authority or otluginority empowered for
that purpose by the Member State in which it oatgs;
or
72.2. an arrangement relating to maintenance obligationacluded with
administrative authorities or authenticated by thiem
72.3. is enforceable in the Member State of origin (sedicke 25 (1) of
Regulation).
73. This autonomous definition is based on the pregedicature of the CJEU
regarding the explanation of Article 57 of BrusseRegulation, thus, judgment in the
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caseUnibank*”.**® Three cumulative criteria were defined by the CJ&the referred to
case:

73.1. a public authority has determined the authentiofy the document
(instrument);

73.2. authenticity of the document (instrument) appliesanly in the signature,
but also on the content of the document; and

73.3. the document (instrument) must be enforceable & $iate of origin
thereof'*?

74.  There are institutions in Latvia that are entitledissue authentic instruments
within the meaning of Article 4 (3) of the Regutati (for instance, sworn notaries,
Orphan's Court, consults of Latvia abroad); howgtleese authentic instruments lack
enforceability (see Article 25 (1) of the Regulalio The latter means that the court
judgment may be enforced in general or handed doercompulsory execution.
Enforceability is a component of the obligationao€ourt judgment adopted by a public
authority institution that is manifested in the lapito address compulsory execution
institutions to achieve compulsory execution ofc#fpe adjustments included in the court
judgment'®® Neither a notarial de€d} nor documents certified by Orphan's Cotifs,
nor also the notarial deeds drawn up by the consulsatvia®® may be immediately
submitted for compulsory execution in Latvia. THere they do not possess
enforceability. For instance, notarial deeds may be executedibgting the process of
undisputed compulsory execution of obligations pies for in Chapter 50 of CPL (see
Section 400, Paragraph one of the Latvian CPL)oonpulsory execution of obligations
in accordance with warning procedures regulatedSbgtion CPL 50. of CPL (see
Section 406, Paragraph one of the Latvian CPE). However, in such cases
enforceability will be in cases mentioned for dems of Latvian courts (see Section 540,
Paragraph four of CPL).

1717 June 1999 ECJ judgment in the case: C-260f@Bank v. Flemming G. ChristenseBCR [1999],

p. 1-03715, paras. 15, 17, 18.

18 callg, P. L’acte authentique établi & I'étrangéalidité et exécution en Francevue critique de droit
international privé 2005, n° 94 (3) (juillet-septembre), p. 398.

11917 June 1999 ECJ judgment in the case: C-260fBank v. Flemming G. ChristenseBCR [1999],

p. 1-03715, paras. 15, 17, 18.

120 péroz, H. La réception des jugements étrangers damire juridique francais. Paris: L.G.D.J., 2005
p. 142, 143. See the following source regarding éhtorceability notion in Latvian: Rudevska, B. Ko
iesakt ar Anglijas tiesas izdotu aku iesal@éSanasikojumu. Jurista |@rds No. 42, 2011. 18. oktobris, 10.-
11. Ipp.

121 Notariate Law: Law of the Republic of Latvia, Letm Herald, No. 48, 09.07.1993 (see Division D:
Sections 82-107)

1221 aw On Gardianship Councils: Law of the Repubfit.atvia, Latvian Herald, No. 107, 07.07.2006 (see
Section 61).

123 Consular Rules: Law of the Republic of Latvia, \liah Herald, No. 72, 18.06.1994 (see Section 14).
124 The latter has been specified also here: Damaniptarial deed as a security of property and non-
property rights. Promotion Thesis. Riga: Universitf Latvia, 2011. p.115-116. Available at:
https://luis.lanet.lv/pls/pub/luj.fprnt?1=1&fn=F-80448075/LindaDamane2012.pdf
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75.  In accordance with Article 30 (1) (c) of Regulati®d5/2004, Member States had
to notify the European Commission regarding thes Ief the authorities referred to in
Article 25. It must be noted that in accordancenvaitstatement issued by Latvia, so far
such institutions that would be entitled to issuéhantic instruments in accordance with
Article 25 of Regulation 805/2004 have not beerugein Latvia'®
76. However, a draft law "Amendments to the Notariadévl, which is planned to be
supplemented with a new DivisionD'Notarial Deeds with Power of Authentic
Instruments" is being reviewed at the second reggifieSaeimaduring the elaboration of
the present Researtf. Division 1073 will be included in the referred to chapter and it
would read as follows:
At the request of any interested party in relattonnotarial deeds specified in
Section 1070f the present law?’ a sworn notary shall issue a certificate
referred to in Article 57 (4) of Council RegulatiqiC) No 44/2001 of 22
December 2000 on jurisdiction and the recognitiond &nforcement of judgments
in civil and commercial matters (further — Reguati44/2001) (Appendix VI to
Regulation 44/2001). At the request of a credigosyworn notary shall write out a
European Enforcement Order in relation to notarddeds specified in Section
1071 of the present law in accordance with Section 25afid (3) of Regulation
(EC) No 805/2004 of the European Parliament andhef Council of 21 April
2004 creating a European Enforcement Order for umtested claims (further —
Regulation 805/2004) (Appendix Il to Regulation /2094). The standard form
referred to in Article 6 (2) of Regulation 805/2004ppendix IV of Regulation
805/2004) and the standard form referred to in @ei6 (3) of Regulation
805/2004 (Appendix V to Regulation 805/2004) shallwritten out by a sworn
notary at the request of any interested pergosworn notary, who has drawn up
notarial deeds referred to in Section 103f the present law, at the request of any

125 The statement of Latvia is available

at:ec.europa.eu/justice_homef/judicialatlascivillitttn eeo_communications_Iv.htm

126 Draft law "Amendments to the Notariate Law". Draddiw for the second reading No. 332/p. 11.

Available at:

http://titania.saeima.lv/LIVS11/saeimalivs11.ns¥PD16519E5357087C2257A52003235AE?OpenDocum

ent

127 The following has been specified as notarial déedection 107.of the draft law "Amendments to the

Notariate Law":
Cash loan agreements drawn up in the form of andtdeed, the execution of which does not
depend upon the occurrence of previously provabielitions, shall be executed according to the
court judgment enforcement order specified in theil Procedure Law. Upon drawing up
notarial deeds referred to in Paragraph one of firesent Section, a sworn notary in addition to
the actions specified in Section B3f the present law also explains to the particigaof the
notarial deed that in case of non-execution suctama deeds have the power of an execution
document, makes a corresponding entry in the ratdeéed and includes a note in the title of the
deed that such notarial deed is being executedrdoup to the court judgment enforcement order
specified in the Civil Procedure Law. The amoumt; pent and contract fine of the liability, if
such has been applied, enforcement term and orfléreoliability and the fact that both parties
realise that the notarial deed has the power otaecution document in case of hon-execution are
specified in the notarial deed. In such notariakds contract fine is specified in per cent and it
cannot exceed the lawful per cent volume referoenh tSection 1765, Paragraph one of the Civil
Law.
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interested party may correct errors within the Boean Enforcement Order or
recall the European Enforcement Order on the badeArticle 10 of Regulation
805/2004. The standard form referred to in Artit (3) of Regulation 805/2004
(Appendix VI to Regulation 805/2004) shall be ugpadn the issue of the request
regarding the correction or recalling of the Eur@meEnforcement Order.

77. The Abstract of the referred to draft law specifies

allocation of power to an execution document fqrasate notarial deeds may be
substantiated also with the fact that such ordestexin other countries. For
instance, according to Council Regulation (EC) Nd2001of 22 December 2000
on jurisdiction and the recognition and enforcementjudgments in civil and
commercial matters (further — Regulation 44/20@&k)forceable notarial deeds
exist in European Union Member States (see Arb@leof Regulation 44/2001).
Furthermore, according to Regulation (EC) No 80%200of the European
Parliament and of the Council of 21 April 2004 dieg a European Enforcement
Order for uncontested claims (further — Regulati®05/2004), enforceable
notarial deeds exist in the European Union. Prdsiag mandatory norms,
Regulation 805/2004 provides for a free circulatiohspecific type judgments,
court settlements and notarial deeds in all Eurapddnion Member States,
refusing from the necessity to initiate intermeeliatourt proceedings of the
judgment, court settlement or notarial deed in éinéorcement Member State that
is related to the recognition or announcement dbereability if such separate
type notarial deeds drawn up in Latvia that haverbgranted the power of an
execution document in Latvia conform to the requeats of Regulation
805/2004 and the understanding of the respectivguRgon on uncontested
claims, it will be easier to achieve the enforcéigbiof such notarial deeds in
another European Union Member State. The draft éawisages that in relation
to such notarial deeds at the request of the coedé sworn notary writes out the
European Enforcement Order (Appendix Il to Regalat805/2004). Such
European Enforcement Order does not require inteliate court proceedings
that would be manifested as recognition or annourex®@ of enforceability to
reach the enforcement of such European Enforce@eddr in another European
Union Member State, which is not the Member Statenly issued the European
Enforcement Order. The European Enforcement Ordemnae may be submitted
to competent enforcement institutions of other paem Union Member States
(similar as sworn court bailiffs in Latvia) to relacenforcement in this state.
However, Regulation 805/2004 is related to spediii@rantees to the person
against whom the enforcement has been directedeftrte the draft law
establishes that the standard form referred to nmicke 6 (2) of Regulation
805/2004 (Appendix IV to Regulation 805/2004) amiicks 6 (3) of Regulation
805/2004 (Appendix V to Regulation 805/2004) idteumi out by a sworn notary
at the request of the interested persi@suance of the standard form referred to
in Article 6 (2) of Regulation 805/2004 is relatiedthe fact that the notarial deed
regarding what the European Enforcement Order hasnbissued most no longer
be executed, because enforcement in the Stateégad of such notarial deed has
been suspended or is limited. Issuance of the atdnfdrm referred to in Article
6 (3) of Regulation 805/2004 is related to the thett the notarial deed that was
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approved as the European Enforcement Order has beatested in the state it
was issued. In the case of Latvia, the term "appetRegulation 805/2004 in
respect of notarial deeds should be understood asunterfeit claim®.
Furthermore, there may be errors in the EuropeafoErement Order, therefore
the draft law establishes that a sworn notary, vilas drawn up notarial deeds
regarding what the European Enforcement Order hesnbissued, at the request
of the interested party may correct the errorsha European Enforcement Order
or recall the European Enforcement Order on the ivasf Article 10 of
Regulation 805/2004. Upon the submission of theigstjon the correction or
recalling of the European Enforcement Order, thendard form referred to in
Article 10 (3) of Regulation 805/2004 (Appendixd/Regulation 805/2004) shall
be used. Regulation 805/2004 also provides formmim standards for review in
exceptional cases (Article 19 of Regulation 8058060ut due to the reason that
the review of judgments provided for in RegulaB®%/2004 is related to the fact
that the defendant was not informed about legateealings or could not defend
himself, or also to contest the judgment, such mmumn standards for review
according to analogy shall be applicable to notar@deeds, because notarial
deeds are drawn up in the presence of paffiés.

78.  Thus, none of the court institutions or personggieing to the court system
Latvia for the time being — at the moment of the subroissif the Research — cannot
write out the standard form provided in Appendik riéferred to in Section 25 of the
Regulation. Regardless of the fact that there heen cases in the Latvian court practice
when the court of the first instance has approwedices written out by Latvian lawyers
as EEO"* In both cases the issue has been reviewed byrahéha same court, as well
as one and the same judge; furthermore, the laaeo also one and the same. Both of
these EEO were intended for delivery to Germanyefdiorcement. Riga City Vidzeme
Suburb Court substantiated its decision with tll®fing arguments:

78.1. a lawyer's invoice is an execution document in edaace with Section
539, Paragraph two, Clause 3 and Section 540, Raufagsix of CPL, and is
enforceable according to the court judgment enfomr® order. In accordance
with the definitions of Regulation 805/2004, thétda may be regarded as an
authentic document that is enforceable in the Stdterigin, observing the
procedures defined for the enforcement of judgments

78.2. a lawyer's invoice was sent to the debtor to Geymaserving the
minimum procedural standards defined in Articleoi4he Regulation.

128 See the Abstract of the draft law "AmendmentshsNotariate Law". Draft law for the second reading
No. 332/p. 11. Available at:
http://titania.saeima.lv/LIVS11/saeimalivs11.ns¥DD16519E5357087C2257A52003235AE?OpenDocum
ent

129 5 February 2010 decision of Riga City Vidzeme fistCourt in civil case No. C30385610 [not
published]; 31 August 2010 decision of Riga Cityl¥#me District Court in civil case No. C3058931@[no
published].
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79. As one may see, the arguments on which both cearsidns are based on do not
conform to the requirements of Regulation 805/20fkLause even though the invoice
written out by the sworn lawyer is a document scibfe enforceability it does not posses
the other characteristics of an authentic instrungeee Article 4 (3) of the Regulation).
Furthermore, Latvia in its statement to the Europ€ammission announced that such
institutions that would have the right to issuehautic instruments in accordance with
Article 25 of Regulation 805/2004 have not beeraldghed in Latvia. Thus, the court
did not have the right to approve the invoice wnttout by the lawyer as EEO. What
regards minimum procedural standards, in the chaatbentic instruments (similar as in
the case of court settlements) norms on minimurcgmoral standards are not applicable
(see Article 25 (3) of Regulation 805/2004, whiabed not include a reference to the
application of Chapter Il of the Regulation, andiéle 12 (1) of Regulation 805/2004).
At the same time the court has not verified whetherwritten out invoice is within the
material scope of the Regulation, thus, whethbag been written out for services in the
categories of civil matters referred to in Artideof Regulation 805/2004. However, the
latter would not have a decisive impact in the caka lack of the definition of the
authentic instrument.

80. For comparison: A notary is entitled to approvehaatic instruments as EEO in
Lithuania, whereas inEstonia— Tallinn City Court Tallinna Linnakohus™*
Information regarding all EU Member States and pdares existing therein in respect of
authentic instruments is available at the Europdadicial Atlas in Civil Matters:
http://ec.europa.eu/justice_home/judicialatlastiihl/rc_eeo _communications_Iv_Iv.ht
M#rc_eeo_communications4

1.5.2. Notion of an uncontested claim

81. Recital 5 of the preamble to Regulation 805/200zest that the concept of
"uncontested claims" should cover all situationsvimch a creditor, given the verified
absence of any dispute by the debtor as to theenatuextent of a pecuniary claim, has
obtained either a court decision against that debtoan enforceable document that
requires the debtor's express consent, be it & setttement or an authentic instrument.
One should observe that the term "uncontested ¢laiost be interpreted autonomously
from the national law.

82. Atrticle 4 (2) of the Regulation defineglaim”; (English —claim; German —
Forderung French —créance@, a claim for payment of a specific sum of monestthas
fallen due or for which the due date is indicatacthie judgment, court settlement or
authentic instrument. The claim includes informatabout the parties, substantiation of
the claim and sum. The claim must be expressedsh m euro or in the currency of any
of the Member States, and both the basic debtrtedest may be included therein. The

130 sStatements of Lithuania and Estonia are availablé¢he European Judicial Atlas in Civil Matters:
www.ec.europa.eu/justice_home/judicialatlascivitiitc_eeo _communications_Iv.him
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payment term must have set in or it may be cledefyned in the future. The date must
be respectively indicated in row 5.1.2 of Appenidix

83.  The notion Uncontested claim is the basis of the philosophy of this Riegjon
and it should be interpreted autonomously. In otdedetermine whether the claim is
uncontested, it is important to find out the at@uof the defendant (activity or
passiveness) and his actions in respect of the Aetitle 3 (1) of the Regulation enables
to find it out in detail.

84.  Atrticle 3 (1) of the Regulation provides for cagesdebtor's activity situations:

84.1. a) the sub-clause specifies that the claim will lgarded as uncontested if
the debtor has clearly admitted it or has agreatidand the respective agreement
has been secured at a court or by a settlememathed as a result of legal
proceedings. For instance, in accordance with @2di#8, Paragraph two, Clause
1 of CPL, in the explanation in written form thefeledant shall state whether he
or she admits the claim fully or in a part thereks.long as the review of the case
as to the substance of the matter has not beeshédj it is possible to
acknowledge the claim (See Section 164, Paragrysnsof CPL).

84.2. Meanwhile sub-clauseal) of the referred to clause specifies that an
uncontested claim will be also in the case of thbtor has expressly agreed to it
in an_authentic instrument

85. In the referred to cases, in which the debtor lsnkactively participating in the
proceedings and has acknowledged his debt, itiis gasy to encounter the existence of
an uncontested claim, because it has been inclmdée document certified either by a
court or, for instance, a notary.

86. The case becomes more complicatethd debtor has been passiveas it is
provided for in sub-clauses b) and c) of the rei@rto article.Furthermore, applying
these sub-clauses, it should be assessed in ancerdath Article 12 of the Regulation
whether the minimum procedural standards have bbsarved.

86.1. Thus, in accordance with sub-claubg a claim shall be regarded
uncontested if the debtor has never debtor has médyected to iin the course of
the court proceedings.

86.2. Meanwhile sub-clause) determines that a claim shall be regarded as
uncontested if the debtor has not appeared or g@asented at a court hearing
regarding that claim after having initially objedt® the claim in the course of the
court proceedings, provided that such conduct amsaiona tacit admission of the
claim or of the facts alleged by the creditor unither law of the Member State of
origin.

87.  Thus, within the understanding of sub-clab3esuch claim shall be regarded as
uncontested during the review of which the debtas mot used its right to defend
himself, thus, has not participated in the revidihe matter, even though has received a
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notice; has not provided his objections or explanatregarding the clait as a result
of what the claim was reviewed without the preseatdhe defendant or a default
judgment has been delivered. The form in which th&m must be executed is
determined by national lawle§ fori)."** For instance, according to Section 148,
Paragraph two of CPL, the defendant must specifithen explanation whether he
acknowledges the claim or not. In case the clainotsacknowledged, the defendant shall
specify his objections to the claim and their satish. The defendant in his explanations
at a court hearing may also contested the claidicating that he does not recognise it
(see Section 165 and Section 166 of CPL).

88.  Sub-clause b) under discussion determines thaiabsiveness of this debtor must
be evaluated in accordance with the procedural safthe country where the judgment
is being delivered. Nevertheless, "default of appeee” and "default judgment” are only
technical terms that may be referred to differentlyMember States, therefore it is
crucial to interpret them within the context of Balv, using the CJEU practice that
provides some guidelines and strengthens autonoosri®f the respective term. Thus,
the defendant must be informed about the initisegdl proceedings and he must have a
chance of defending himself. For instance, if iesablished that a representative has
submitted explanations to a court, based on whatould be decided whether the
defendant knew about proceedings and he had aisuffiperiod of time to prepare his
position!** but if this representative has come on behalhefdefendant, being properly
authorised to do it, it should be regarded thatdéfendant has participated in the review
of the matter®*

89. These CJEU guidelines partly correspond with thenisodefined in the Latvian
CPL regarding default judgment§ however, in accordance with Section 208.
Paragraph three, Clause 2, a default judgment roaye delivered in matters in which
the place of residence or location of the defendardutside the Republic of Latvia.
Taking into account this exception, as well as pusition of the CJEU regarding
autonomous interpretation of this term, it couldelséablished that norms defined in CPL

131 See Recital 6 to the Preamble of the Regulatieterchining that the fact no objections have been
received from the debtor can take the shape ofuttefd appearance at a court hearing or of failiare
comply with an invitation by the court to give weih notice of an intention to defend the case.

132 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Kollisionsrecht EuZPR/EulPR Kommentar.
Minchen: Sellier, 2010. Art. 3 EG-VollstrTitelVO#Bst S.) S. 47

133 21 April 1993 ECJ judgment in the case: C-172@dker Sonntag v. WeidmarBCR 1993, p. |-
01963., para. 27.

134 10 October 1996 ECJ judgment in the case: C-788fardus Hendrikman and Maria Feyen v
Magenta Druck & Verlag GmbECR, 1996, p. 1-04943, para. 18.

135 gection 208.0f CPL states:

(1) A default judgment is a judgment, which is rendetgmbn the request of the plaintiff, by first
instance court in a matter where the defendantfhded to provide explanations regarding
the claim and has failed to attend pursuant todbert summons without notifying the reason
for the failure to attend. (2) A default judgmehal be rendered by the court on the basis of
the explanations by the plaintiff and the materialshe matter if the court recognises such as
sufficient for settling of the dispute.
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would not still be applicable for the interpretatiof this term. Especially due to the
reason that the Court of Justice of the EuropeamrUmterprets "default judgment”
broader than the national law, attributing it atecex parteproceedings. Furthermore,
within the context of Regulation 805/2004, due hie teason that upon the delivery of
such judgement minimum procedural standards andresgents of an uncontested claim
will not be observed, it will not be possible tgapve such judgments as EEO in Latvia.
90. For instance, in one case the court of Latvia éistadd that in accordance with
Section 56, Paragraph five of CPL an applicatioraaflaim has been delivered to the
address of the defendant, but it together withiaafisummons with a request to come to
a court hearing has been returned to the court antlindication that the addressee has
not requested these documents at the post offiderenstorage term of these dispatches
has ended. The claimant, on the basis of SectipiP&fagraph one of CPL, has invited
the defendant to a court hearing with a publicafiaced in the Latvian Herald. The
defendant was not present in the court hearing.nMbde the claimant has submitted an
application regarding the issue of EEO, becaudealesstablished that the defendant has
changed the declared place of residence from Latvinother EU Member State. The
court has specified that the defendant in this t@asenot been informed about the claim
and the person did not have a chance to contestlai™® Thus, if a defendant has
been invited to a court with a publication in thattian Herald, it may not be regarded
that the claim has become uncontested. Thus, im case a court decision in respect of
the debtor cannot be approved as EEO.

91. Thus, the persons applying Article 3 (1) (b) of Rlagion 805/2004 must evaluate
whether the defendant had a chance to expresstiobgcand provide explanations
towards the claim and therefore being heard oabatt proceedings before the adoption
of the judgment. If the defendant does not use tssibility, it is his own
responsibility™*’ Furthermore, it should be taken into account thataim of rendering a
default judgment is to ensure fast, efficient artftkaper course of the initiated
proceedings in order to exact the uncontested sl&mthe purpose of ensuring a correct
process of legal proceedintg.

92. Meanwhile Article 3 (1) (c) of the Regulation defgione more case when a claim
shall be regarded as uncontested — "if the del#smiot appearear been represented at
a court hearing regarding that claim after havingidlly objected to the claim in the
course of the court proceedingsovided that such conduct amounts to a tacitisglon

of the claim or of the facts alleged by the credunder the law of the Member State of
origin.”

13610 November 2011 judgment of Civil Division of kame Regional Court in case No. C40114410 [not
published].

137 The opinion of CJEU Advocate Genekabkott J.of 26 April 2012 on the casérade AgencyC-
619/10. Available at: www.europa.eu

138 6 September 2012 ECJ judgment in the case: Ct81%Ade Agency Ltd v. Seramico Investments Ltd
Available at:_ www.europa.eu
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93.  According to Article 3 (1) (c) of the Regulatiorisa such claims are regarded as
uncontested claims that have been contested bgetht®r initially, but has not come to
court hearing in the course of court proceedingsh@s not been represented therein).
The latter means that absence in court hearingirwithe meaning of Regulation
805/2004 turns the initially contested claim intoumcontested claim. Within the context
of the Regulation there are no crucial reasons thiydefendant (debtor) has not been
present at the court hearifig).

94. It must be added here thaégfault of appearanca accordance with the national
law (lex fori) of the country of the court must be regardechad admission of the claim.
Default of appearance of the defendant (debtor)aatourt hearing during civil
proceedings in Latvia is not regarded as recogniifcthe claim. The situation referred to
in Article 3 (1) (c) of the Regulation will not aliv a Latvian judge to render a default
judgment provided for in Chapter 2&f CPL. This is due to the reason that Section
208!, Paragraph one of CPL clearly states: "A defawdgient is a judgment, which is
rendered, upon the request of the plaintiff, bgtfinstance court in a matter whehe
defendant has failed to provide explanations regaydhe claimand has failed to attend
pursuant to the court summons without notifying teason for the failure to attend.” In
this case it is being requested that the defendantd havenever provided explanations
regarding the clainand would not have appeared upon the request of the, asithout
notifying the reason for the failure to appear. fEfiere Section 208. Paragraph one of
CPL shall apply to the situations referred to inide 3 (1) (b) of the Regulation.

95. The national law defines preconditions when andaatordance with what
provisions the debtor in the case of default ofespance has tacitly recognised the claim.
Taciturnity is interpreted differently within the legal systerof various EU Member
States. For instance, ftaly taciturnity is the recognition of a claim, whichnsgquently
means that a creditor may use the chance and suelabtor in the country where
taciturnity has the respective meanifigHowever, posterior taciturnity in other Member
States usually is not regarded as a type of clagognition. Also in Latvia taciturnity of
the defendant by not attending the court hearingpisregarded as the recognition of a
claim (especially if initially the defendant hagiaely contested the claim).

96. Contested claim.If the court established that the debtor has matgections
during court proceedings, it may not be regardeat the claim is uncontested. For

139 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Kollisionsrecht EuZPR/EulPR Kommentar.

Minchen: Sellier, 2010. Art. 3 EG-VollstrTitelVO&PBst S.), S. 49, 50.

140 Bjavati, P. Some remarks about the European Reéguda creating an Enforcement Order for
uncontested claims. Available at:
http://www.google.lv/url?sa=t&rct=j&q=yet%2C%20in%the%20third%20place%2C%200ne%20must%
20admit%20that%20the%20ee0%20regqulation%20gives%20powerful%20indication%2C%20in%20f
avour%200f%20the%20effects%200f%20the%20behavioQo#220conscious%20silence%20before%?2
0the%20courts&source=web&cd=1&ved=0CCIQFjAA&urlgbfb3A%2F%2 Fwww.studiobiavati.it%2Fi
ndex _file%2FBiavati%2520volume%2520Kerameus.doc&EFQUODbKI-
q049SLs4GwBw&usg=AFQjCNFwNIgsdgm00dM5B8KmM6E90aaj Aad=rja
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instance, in a case at a court in Latvia, the akfethprovided explanations regarding the
claim application, where he also indicated thatlltenot recognise the claim and that it
was unreasonabfé! The court adopted a decision to refuse the is§IEE®, observing
the requirements of the Regulation. However, if tefendant participates in a court
hearing and recognises the claim, it shall be daghas an uncontested claim.

97. It should be added that in order to fully determiwbether the claim is
uncontested, Article 3 of the Regulation shouldeBamined together with Chapter II,
mainly Article 6 thereof, which defines the requients for the approval of a judgment
as EEO. If the court establishes that the claimnoontested, the creditor may use other
technical means at the disposal thereof, for itgaBrussels | Regulation, in order to
recognise a claim as executed in respect of thendant.

98. Meanwhile in another case the court establishetdtieadebtor had recognised the
claim partly; however, declined the applicationtloé claimant regarding EEO, because
the court regarded it as contested cl&ifn accordance with Article 8 of Regulation
805/2004, if only parts of the judgment meet trgpureements of this Regulation, a partial
European Enforcement Order certificate shall baedsfor those parts. Thus, the judge
could have issued the EEO in the uncontested patrt.

1.6. Concept of the Member States of origin and enforeeent and
their understanding

99. Atrticle 4 (4) and (5) of Regulation 805/2004 prawidefinitions of the terms
"Member State of origin" and "Member State of enémnent"”.

100. Member State of origin (English — Member State of origin; German —
UrsprungsmitgliedstaatFrench — état membre d'origineis a Member State in which
the judgment has been given, the court settlemasnbleen approved or concluded or the
authentic instrument has been drawn up or regitened is to be certified as a European
Enforcement Order. If in a Member State the coad furisdiction to deliver a judgment
and approve a court settlement that later on magpipeoved as EEO, it will become the
Member State of origin of the respective documeiitee same applies to registered
authentic instruments — if a competent institutmina Member State has the right to
issue authentic instruments and to approve theEE&3, their origin is in the respective
Member State.

101. However, several conditions should be observed thestermay be illustrated with
the following example. A Latvian Limited Liabilitompany submitted a claim to a
Latvian court against an Estonian Joint Stock Campagarding securing of a claim and
issue of EEO for the enforcement of securing daarcin the territory of the Republic of
Estonia. The court agreed in the application pagarding securing of a claim, but

1419 December 2010 decision afrthala City Court in case No. C17132509 [not pulgih
14215 May 2012 decision ofidmala City Court in case No. C17098009 [not pulgh
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refused to substantially issue the EE®Issue of the EEO is to be requested at the
Member State of origin of the decision; howeveryaegarding uncontested financial
claims. Even though the notion "judgment” withire tnderstanding of the Regulation
may be also a decision regarding securing of anglabwever, they shall not correspond
to the criteria of the Regulation in Latvia in respof "minimum procedural standards”
and "uncontested claim". This is due to the faat $uch decisions in accordance with
Chapter 19 of CPL have been adopted without theemee of a defendant for the
purpose of reaching a surprise element. MechanisBrussels | Regulation should be
applied in the respective case to reach enforcemietite decision in another Member
State.

102. Member State of enforcement(English — Member State of enforcemgnt
German — Vollstreckungsmitgliedstaat French — état membre d'exécutipnis a
Member State in which enforcement of the judgmeatirt settlement or authentic
instrument certified as a European Enforcement Osdsought. It must be added that in
accordance with Article 20 of Regulation 805/200¢ treditor shall be required to
provide the competent enforcement authorities efNfember State of enforcement, for
instance, a bailiff, with EEO for enforcement.

103. Both definitions have a particular emphasis onnbgon "Member State", which
reminds about the geographical scope of the Ragualat the respective Regulation
shall apply only to EU Member States, except fommark (Article 2 (3) of the
Regulation).

1437 March 2011 decision of Riga City Vidzeme Dist@ourt in case No. C30528011 [not published).
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1.7. Preconditions for the approval of a judgment as EEO
1.7.1. Notion of an application/request regarding EEO enf@ement

1.7.1.1. Court competence

104. Article 6 (1) (b) of Regulation 805/2004 definesttta judgment in the matter
regarding uncontested claim may be certified as HEB®e judgment does not conflict
with the rules on jurisdiction as laid down in sex$ 3 and 6 of Chapter Il of Regulation
(EC) No 44/2001. The referred to Section 3 of Belssl Regulation determines
jurisdiction in matters relating to insurance, wdas Section 6 — exclusive jurisdiction.
Thus, the judge upon the receipt of a request daggarthe issue of EEO must verify
whether the judgment does not conflict with theesubn jurisdiction as laid down in
Brussels | Regulation.

105. Only the main aspects of sections 3 and 6 of Btsids®egulation have been
specified in the present Research, therefore gra#tntion must be paid to these issues
in matters relating to insurance and exclusivesgidtion.

106. The purpose of Section 3 of Brussels | Regulatsotoiprotect the weaker side or
the policyholder or separate third persons (insupsdicyholder or the suffered party)
and to regulate this specific and complicated fidlde notion"matters relating to
insurance" includes various types of insurance — both privatd major risk insurance
and reinsurance. Nevertheless, matters relatingtate social insurance have been
excluded both from the scope of Brussels | Requigtf and Regulation 805/2082.
Furthermore, it is being considered that Sectiah Brussels | Regulation shall not apply
to disputes between insuréf§.

107. Article 9 (1) (a) of Brussels | Regulation defing® principle offorum reiin
matters relating to insurance, thus, an insurericited in a Member State may be sued
in the courts of the Member State where he is dielicor(a) in the courts of the
Member State where he is domiciféd, whereas Article 9 (1) (b) specifies an
exception —forum actoris— according to which an insurer domiciled in a Memn
State may be sued_a policyholder, the insured lmereeficiary.Also Article 10 provides
for an additional jurisdiction in matters relatibg liability insurance or insurance of
immovable propertygx delictoor ex contractlL In the referred to cases the insurer may
be sued in the courts for the place where the hdrevient occurred.

144 See Article 1 (2) (c).

145 See Article 2 (2) (c).

146 Magnus, U., Mankowski, P. (ed), European Commésgaon Private International Law Brussels I.
Regulation (2nd edn, SELP 2012) p. 336.

147 Also in the case if the insurer represents anthefthird countries, but his affiliate or agencydsated

in an EU Member State, it shall be regarded thatdoimicile is in the respective country if insuraras
been concluded by this affiliate or agency. Seéckr® (2) of Brussels | Regulation.
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108. Meanwhile an insureirrespective of his domicile, may initiate legabceedings
only in the court of his Member State where the @denof the policyholder, insured or
beneficiary is located in accordance with Articl2 df Brussels | Regulation. Thus only
the principle offorum reiis provided for in the specific case.

109. Section 6 of Brussels | Regulation determiegslusive jurisdiction irrespective

of the domicile. Exclusive jurisdiction cannot bancelled upon the agreement of the
parties or provisions of special jurisdiction. lietsubject-matter of the dispute is located
in the third country (non-EU territory) and if tiperson does not have a domicile in any
of EU Member States, jurisdiction shall be deteedinn accordance with the national
law according to Article 4 (1) of Brussels | Redida.

110. Article 22 (1) (1) of Brussels | Regulation detenes that in proceedings which
have as their object rights in rem in immovableparty or tenancies of immovable
property, the courts of the Member State in whieé property is situated shall have
exclusive jurisdiction. However, proceedings whichve as their object tenancies of
immovable property concluded for temporary privage for a maximum period of six
consecutive months are an exception. In this daséehant must be a natural person and
the respective tenancy relations must not be khadeéh the commercial activity of the
tenant, but should be equal to consumer relatibms.landlord may be both a natural and
legal person, whereas the tenant and the landlarst tme domiciled in the same EU
Member State.

111. Article 22 (2) of Brussels | Regulation defines lestve jurisdiction for the court
in proceedings which have as their object the itglinf the constitution, the nullity or the
dissolution of companies or other legal persorsssociations of natural or legal persons
or of the validity of the decisions of their orgarBhe respective matters shall be
reviewed in the court of the Member State in whtble company, legal person or
association has its seat. In this case autononmbepretation of the domicile of the
legal person defined in Article 60 of Brussels igRkation shall not be applied, because
the second sentence of the referred to legal nefmesk: "in order to determine that seat,
the court shall apply its rules of private interaaal law". Thus, the court must apply the
norms of the private international law of its caynt

112. Meanwhile proceedings which have as their objeztvtidity of entries in public
reqgistersmay be initiated in the courts of the Member State/hich the register is kept
(Article 22 (3) of Brussels | Regulation). The posp of the respective norm is not to
allow the court of one Member State to interferé¢hi@ arrangement of public registers,
for instance, Land Book, Register of Enterprisds,, &onducted by another Member
State.

113. In conformity with Article 22 (4) of Brussels | Relgtion, exclusive jurisdiction
has been defined in respect of the reqistratiorabdity of patents, trade marks, designs,
or other similar rightsequired to be deposited or registered. The cairtbe Member
State in which the deposit or registration has taplied for, has taken place or is under
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the terms of a Community instrument or an inteoral convention deemed to have
taken place shall have jurisdiction in the respecttases. Without prejudice to the
jurisdiction of the European Patent Office undee tGonvention on the Grant of
European Patents, signed at Munich on 5 Octobe3, 8@ courts of each Member State
shall have exclusive jurisdiction, regardless ofmdole, in proceedings concerned with
the registration or validity of any European patgrainted for that State.

114. The final paragraph of Article 22 of Brussels | Rkgion defines that in
proceedings concerned with the enforcement of juedd®; the jurisdictions for the
courts of the Member State in which the judgmerd been or is to be enforced. The
principle of public international law is incorpoeatwithin the respective norm providing
for that the court has jurisdiction to enforcejildgments only within the territory of its
State.

115. It may be concluded that a judgment may be cedtiie EEO only if initiating
legal proceedingsnter alia provisions of the jurisdiction in respect of insuca and
exclusive jurisdiction have been observed. If thegment conflicts with the provisions
concerning jurisdiction defined in sections 3 andf@Brussels | Regulation, the latter
may not be certified as EEO.

1.7.1.2. Enforceability of judgment

116. In accordance with Article 11 of Regulation 805/20¢he EEO certificate shall
take effect only within the limits of the enforcddalp of the judgment. What should be
understood with the notion "enforceability of judgmt’ within the meaning of EEO?
117. Enforceability is a component of the obligationao€ourt judgment adopted by a
public authority institution that is manifested the ability to address compulsory
execution institutions to achieve compulsory execudf specific adjustments included
in the court judgment® In civil proceedings enforceability is explainesiafeature of a
court judgment, but not as the legal effects ofjtugment*® The feature of a judgment
differs from legal effects with the fact that thedgment possessesx lege or
automatically in accordance with the norm of speciivil proceedings; whereas the
judgment possesses legal effects in relation telledtual action of the judge in
delivering a judgment (it is the internal contefitie judgment}>°
118. The notion'enforceability” may include the following features:

118.1. First, the judgment as to the substance and contemti®iform it may be

submitted for enforcement at compulsory executinstitutions. Compulsory

148 pgroz, H. La réception des jugements étrangers ltandre juridique francais. Paris: L.G.D.J., 2005
143.

149 Civilprocesa likuma komeati. TreSais papildiatais izdevums. Autoru kolekts prof. K.Torgna
vispariga zinatniska redakcifi. Riga : Tiesu namu genfira, 2006, p.305.; Péroz, H. La réception des
jugements étrangers dans I'ordre juridique frang@asis: L.G.D.J., 2005, p. 32, 41, 64, 142.

150 Bureau, D., Muir Watt, H. Droit international péivTome |. Partie générale. Paris: PUF, 2007, p. 23
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enforcement procedure may be applied for the juddgnmesuch case. The latter
shall be judgments in imposition or enforcemeninata>*

118.2.  Second the judgment has not been enforced or has besly paforced
(for instance, Section 638, Paragraph two, ClausediParagraph three, Clause 3
of the Latvian CPL; Article 4 (1) and Article 11 Begulation 805/2004).

118.3.  Third, in accordance with the rights of the State afjiardf the judgment,
the judgment has reached a stage in which it mayabeled over for compulsory
enforcement (for instance, it has come into ledf@icé>?. However, in separate
cases the law may provide for that a judgment hlaatnot yet come into force is
handed over for enforcement.

119. It should be taken into account that a foreign tjpudgment in the State of origin
thereof must not be both the statuged iudicata(resolved case) and enforceability. It is
enough that the judgment is enforceable in theeSifbrigin thereof (even though it has
not yet come into legal effect or has obtained dtegus ofres iudicatd.’>* Regulation
805/2004 autonomously allows also the enforcemepidgments that have not yet come
into force (Article 6 (2) and Article 23 of Regulat 805/2004) that includes also
temporary enforcement judgments within the scopenédrceable judgments.

120. Thus, such judgments possess enforceability that:

120.1. have come into legal effect in the State of orighereof ({inal
enforceability);

120.2.  have been proclaimed as judgments to be enforceckdiately before the
coming into legal effect thereofefnporary enforceability, which later on may
be subject to reversal of execution of a judgmseg& Section 634 of the Latvian
CPL).

1.7.1.3. Domicile of debtor

121. Article 6 (1) (d) of Regulation 805/2004 sets foathm additional condition for the
certification of a judgment as EEO, thus, the judginmust be given in the Member
State of the debtor's domicile within the meanifdAdicle 59 of Regulation (EC) No
44/2001, in cases where

121.1. - a claim is uncontested within the meaning of @eti3(1)(b) or (¢);

151 Civilprocesa likuma komeati. TreSais papildiatais izdevums. Autoru kolekts prof. K.Torgna
vispariga zinatniska redakcii. Riga : Tiesu namugentira, 2006, 305.-307. Ipp.

152" gee, for instance, Section 204 and Section 53®efCPL, as well as Section 637, Paragraph two,
Clause 2 of the CPL, and Section 638, paragragel@lause 1 of the CPL.

153 gee, for instance, Section 204, Section 205 Saution 538 of the Latvian CPL.

154 Nygh, P., Pocar, F. Report of the Special CommissiThe Hague Preliminary Draft Convention on
Jurisdiction and Judgments. Padova: CEDAM, 200298.
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121.2. - it relates to a contract concluded by a persbe, consumer, for a
purpose which can be regarded as being outsidealls or profession; and

121.3. - the debtor is the consumer.
122. The respective norm is appligtlit has been established that the claim is
passively uncontested and in respect of the consumdt must be verified here
whether the judgment has been given in the Membert&e that is the domicile of the
debtor. Thus, it will be possible to certify as EEO judgrtsethat have been given in the
court of the State in which the consumer — delgt@amiciled.
123. First, within this context it is important to find oubWw the notion"debtor's
domicile" is interpreted. The referred to norm has indicatmArticle 59 (1) of Brussels
| Regulation, which defines: "in order to determinbether a party is domiciled in the
Member State whose courts are seized of a matiicdurt shall apply its internal law".
Article 59 (2) defines that if a party is not doifed in the Member State whose courts
are seized of the matter, then, in order to deteenwhether the party is domiciled in
another Member State, the court shall apply thedbthat Member State.
124. Domicile of a natural personis not an autonomous notion within the scope of
Regulation 805/2004 and Brussels | Regulation. iEhaie to the reason that the court of
the Member State to which the application has bseabmitted must interpret the
respective notion in accordance with its natioreal.l However, in the future it is
necessary to unify the understanding of the resmedérm, including the use of the
CJEU practice, because understanding of the ragpewcttion differs greatly in the
Member States. Furthermore, it must be observednither Brussels | Regulation, nor
Regulation 805/2004 includes a reference to themdusual place of residence”, which
as an attraction factor is being used in privaterimational law even more frequently.
125. In Latvia, upon determining the domicile of a natuperson, Section 7 of the
Civil Law (further — CL) must be applied, accorditg which the place of residence
(domicile) is that place where a person is volulytawelling with the express or implied
intent to permanently live or work there. One parsonay have several places of
residence. Temporary residence does not createdégats of a place of residence and
shall be discussed based on the intention, nolethgth thereof. The respective legal
norm should be applicable to determine which statbe domicile of the natural person
from the point of view of the Latvian internatior@ivate law.
126. Also the Declaration of Place of Residence tB&wdefines the notion "place of
residence™® however, this norm by its legal nature and purfiesmore appropriate to

155 Declaration of Place of Residence Law of 20 Jub@22Law of the Republic of Latvia. Latvian Herald,

No. 104, 10.07.2002.

156 Section 3, Paragraph one of the law prescribes:
A place of residence is any place (with an address)nected with immovable property freely
selected by a person, in which the person has taliym settled with an intention to reside there
expressed directly or implicitly, in which he oredhas a lawful basis to reside and which has been
recognised by him or her as a place where he orisheachable in terms of legal relations with
the State or local government.
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solve the internal situations of Latvia, thus, &ieimine specifically in what address the
person has a place of residence in the territoriad¥ia. Also the Population Register
Law™’ does not provide a specific answer for how to mieitee the existence or non-
existence of a person's domicile in the territdrg state, except for the case if national of
Latvia resides outside Latvia longer than a penbgix consecutive months — in this
case it may be considered that the domicile op#irson is in the respective foreign state
and under the condition this person has notifiesl dddress of the place of residence
abroad to the Office of Citizenship and Migratioffalrs (Section 6, Paragraph five). As
long as the national of Latvia has not notifiecsthddress, it shall be regarded that his
domicile is not outside Latvig®

127. In a case in Latvia, the creditor — legal personsubmitted an application
regarding the issue of EEO, because informatiohttreadebtor is located in another EU
Member State was at the disposal thefébThe court refused the issue of EEO, because
it established that the debtor had declared itsepta residence in Latvia and therefore
the case referred to in Article 6 (1) (d) of Regiola 805/2004 has set in. However,
Article 6 (1) (c) of the Regulation that orders ttwurt to verify the minimum procedural
standards has not been observed. Thus, all docamaating to legal proceedings in the
respective case were delivered to the declarea mghresidence in Latvia; however, they
were not issued there. Therefore the debtor wasnméd about the court hearing with the
help of a publication in the Latvian Herald in comhity with Section 59 of the CPL. As
it has been already stated in the present Reseauch,notification does not conform to
the minimum procedural standards specified in tleguRation. If the defendant had
received court documents, irrespective of his regith another Member State, it would
be regarded that his domicile is in the State @fimrand that the respective norm of the
Regulation is applicable.

128. If the party is domiciled in another Member Stdtee court must evaluate it,
applying the national law of the other Member St&eanwhile both Regulations do not
provide an answer towards how to determine the ditemof a person who does not have
a domicile in the EU. In this case the norms of higate international law of the court
of the state shall be applied.

129. Within the context of the present paragraph it $thdae assessed whether the
claim is passively uncontestéad accordance with Article 3 (1) (b) or (c), thughether
the debtor has never contested the claim, in campd with the relevant procedural

157 population Register Law of 27 August 1998: Lawthe Republic of Latvia. Latvian Herald, No. 261,

10.09.1998. Section 6, Paragraph five of the laasqnibes:
If the place of residence of a person is in a fomestate, the obligation of the declaration of the
place of residence shall be regarded as fulfillethé person declaring the place of residence has
provided information regarding the place of resideraccording to the procedures prescribed by
the Population Register Law.

158 Rudevska, B.Eiropas maksjuma rkojuma procedra: piemzro$ana un proldmjautzjumi. Jurista

Vards Nr. 24/25, 2009. gada 16njjs.

15921 November 2011 decision of Daugavpils CourtasecNo. C12144611 [not published].
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requirements under the law of the Member Staterigfig in the course of the court
proceedings; or the debtor has not appeared or begesented at a court hearing
regarding that claim after having initially objedte® the claim in the course of the court
proceedings, provided that such conduct amounéstéxit admission of the claim or of
the facts alleged by the creditor under the lawhef Member State of origin. Cases in
which the uncontested claim has been expressed ¢oua settlement or authentic
instrument (Article 3 (1) (a) and Article 3 (1) (dgspectively) must not be evaluated
here. See the respective part of the Researclspeceof the relevant sub-paragraphs.
130. The second sentence of Article 6 (1) (d) of Regoa805/2004 defines another
case when it should be verified whether the judgnhas been announced in a Member
State, which is the domicile of the debtor — if taim relates to a contract concluded
by a person, the consumer, for a purpose whiclbeaiegarded as being outside his trade
or professio. The respective formulation may be found alséiiticle 15 (1) of Brussels

| Regulation. In this particular case attentionudtide drawn to the interpretation of the
notions "contract" and "consumer".

131. The notion"contract” is being widely analysed within the CJEU pracfitand

IS subject to strict interpretation. The contractsinbe concluded for the private needs of
the consumer and it cannot be related to entrepreng of the person. For instance, if it
has been established that the contract has dowlieen thus, an element, which is
related to the profession of the natural personwal as an element related to the
personal needs of the consumer are encountergiaouid be still regarded that this is a
contract relating to the trade or profession offgheson, unless the natural person proves
that professional use is so insignificant, it iwi&d within the overall context of the
respective activity; the fact that non-professioaspect is bigger does not have a
significant meaning in this cas®:

132. The notion"consumer” has been unified in the EU law. Brussels | Regutat
Rome | Regulation (Article 6) and ECJ judicaturesinbe taken into account in the
interpretation theredf? Understanding of the notion of a consumer is irtgour
especially when determining international jurisidiot

133. A consumer may be also a claimant. Thus, Sentdmee bf Article 6 (1) (d) of
Regulation 805/2004 defines that a judgment on meontested claim delivered in a
Member State shall, upon application at any timéh&court of origin, be certified as a
European Enforcement Order if the debtor is thesoorer. Based on the clumsy
formulation of the respective paragraph, it maycbacluded that an uncontested claim
may arise not only from contractual (as in the pes sentence), but also from non-

160 5ee 11 July 2002 ECJ judgment in the case: C-9B(@dIf GabrielECR, 2002, p. 1-6367; 25 January
2005 ECJ judgment in the case: C-27R#ra Engler v. Janus Versand Gmi€R, 2005, p. 1-481; 114
May 2005 ECJ judgment in the case: C-180Re@fata llsinger v. Martin DrescheECR, 2009, p. I-3961.
16120 January 2005 ECJ judgment in case: C-463dbinn Gruber v. Bay Wa AFCR, 2005, p. |-439.

162 See 21 June 1978 ECJ judgment in the case: C1Sw@iéte Bertrand v. Paul Ott KECR, 1978, p.
1431; 19 January 1993 ECJ judgment in the case918%Bhearson Lehman, Inc. V. TVB
Treuhandgesellschaft fur Vermodgensverwaltung undilBpingen mbHECR, 1993, p. | — 139, and others.
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contractual relations. However, if a debtor is astoner, the judgment may be approved
as EEO only if the domicile of the consumer hasnbeethe Member State of origin of
the judgment.

134. Thus it may be concluded that Regulation 805/20@&aws the jurisdiction
provisions in respect of consumers, thimsernational competition or jurisdiction to
deliver a judgment (and also to later on to certifyit as EEO) is only within the
authority of the court of the state of domicile ofthe debtor — consumer. For
instance, Brussels | Regulation provides for a ipdiag for the consumer to bring
proceedings against the defendant not only intaégesof domicile, but also in the state,
which is the domicile of the defendant (Article (1§).

1.7.1.4. Minimum procedural standards for uncontested ci&im

135. Notion of minimum procedural standards. Explanation of minimum procedural
standards is included in Preamble 12 to Regul&@512004. In the recital, according to
which minimum procedural standards ensure the notification of the debtor regarding
proceedings brought against him and indicate het nagtively participate in the
proceedings to contest the claim, as well as estifibout the consequences of failure to
participate therein. Furthermore, these standardsige for the term and type of the
notification of the debtor that consequently aréenfperegarded as priori sufficient
factors for him to be able to take care of his deée The latter suggests that legal
proceedings conducted in a Member State must @unelsto minimum procedural
standards defined in the present Regulation. Oikerthe judgment on an uncontested
claim cannot be certified as EEO.

136. The minimum procedural standards defined in theuRetign are peculiar with
the fact that from one side they are to be regame@n aggregate of autonomously
defined

183 document delivery claim, but from the other sitleey do not form unified and
directly applicable EU level document submissioocedural norms. Consequently legal
scientists believe that minimum procedural stanslanely autonomously show specific
frameworks for the types of document submissiohdlaf sufficiently should protect the
interests of the debtd?’ At the same time it can be concluded that the sooithe
Regulation do not provide for and require coordoradf civil procedural legal norms of
Member States with the requirements of the Requidff However, it will not be

163 Rauscher, T. Der Europaische Vollstreckungstitel dinbestrittene Forderungen. Miinchen: Sellier,
2004, S. 42.

164 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd WKollisionsrecht EuZPR/EulPR Kommentar.
Minchen: Sellier, 2010, Art. 13 EG-VollstrTitelV®4bst S.), S. 126.

155 See also the following source in respect of Re@ne805/2004: Giebel, Ch. M. Fiinf Jahre
Europdischer Vollstreckungstitel in der deutschesri€htspraxis — Zwischenbilanz und fortbestehender
KlarungsbedarflPRax Heft 6, 2011 (November/Dezember), S. 532.
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possible to get along without the harmonisatiothef national civil procedural norm®,
because theye factocannot conflict with the minimum procedural stamigd®’ Legal
scientists even refer to minimum procedural stashslaas extraordinary and peculiar
directive that has been transposed into the RegnlHt

137. For instance, Regulation 805/2004 is peculiar Wit fact that it directly and
clearly does not demand the observation of mininpuocedural standards in the process
of reviewing the main proceedings. The latter aféyermines that at the moment when a
judge decides on the approval of a judgment as EE@Gases when the debtor has been
passive), the judge must ascertain that minimumcqmoral standards have been
observed in proceedings that have already takese st processujn Therefore any
claimant, a representative thereof or also a jthigeust be careful and even farseeing by
previously foreseeing whether after the deliveryaojudgment there might arise the
necessity regarding the approval thereof as EEGudh an assumption has been made
already at the beginning (or at least such pod#sibd not excluded), one should make
sure that minimum procedural standards were obdenvthe main proceedings. It is not
easy to ensure the latter, because Regulation (f€)1393/2007 of the European
Parliament and of the Council on the service in khember States of judicial and
extrajudicial documents in civil or commercial neat (service of documents), and
repealing Council Regulation (EC) No 1348/2000 t(far: Service Regulatignmust be
applied in respect of the judge, as well as thengat and a representative thereof (if the

1% p'Avout, L. La circulation automatique des titresécutiores imposée par le réglement 805/2004 du 21
avril 2004.Revue critique de droit international privBaris: Dalloz, 2006, n° 95 (1), p. 34; StadlerDas
Européische Zivilprozessrecht — Wie viel Beschlgung vertrédgt Europa ?PRax Heft 1, 2004
(Januar/Februar), S. 4.

167 See Article 12 (5) of Regulation 1896/2006: "Tdwurt shall ensure that the EOPP is served on the
defendant in accordance with national law by a wetthat shall meet the minimum standards laid dimwn
Articles 13, 14 and 15."

1%8 paroz, H. Le réglement CE n° 805/2004 du 21 &@@4 portant création d’un titre exécutoire europée
pour les créances incontestégmurnal du droit international2005, juillet-aolt-septembre, p. 650.

1891t could be objected that a judge does not caceiathis. However, it must be taken into accouat th
not in all cases the claimant will have legal ediacaor be a person whose capacities would alloingus
the services of a qualified lawyer. Therefore ibuld not be correct to claim that only the claimamist
take care of the observance of minimum proceduaaldards in proceedings. The first sentence otcherti

92 of the Constitution should be mentioned as atitiadal argument "everyone can protect his/hentsg
and legal interests in a fair court". The samerisvigled for in Article 6 (1) of the Convention fdine
Protection of Human Rights and Fundamental Freeddirehould be reminded that the right to a faiarto
also includes the right to the enforcement of thercjudgment. Otherwise the right to a fair conduld

lose thEEO sense; it would be only illusory. Therefthe enforcement of a judgment adopted by at cour
set up by law must be regarded as an integralgbarurt proceedings within the meaning of the mefe

to Article 6 of the Convention [see the followin@C& cases: 19 March 1997 ECJ judgment in the case
No. 18357/91Hornsby v. GreeceECHR 1997-Il, § 40; 7 May 2002 ECJ judgment ie ttase No.
59498/00Burdov v. RussiaECHR 2002-Ill, § 34; 28 July 1999 ECJ judgmentcase No. 22774/93
Immobiliare Saffi v. ltaly ECHR 1999-V, § 74]. More detailed information abthe respective rights
within the context of civil proceedings: Rudevsl, Arvalsts tiesu n@mumu atzSanas un izpildes
attisttbas tendences civilliéé un komercligis Eiropas Savigha un Higas Starptautisko prttiesbu
konferene. Promocijas darbs. 1Ba: LU, 2012, p. 27-28, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf
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debtor lives in another Member State) together wighnorms of the Latvian CPL, and it
must be viewed within the context of Articles 13-4f7 Regulation 805/2004° *™%. It
must be admitted that it is a complicated taskragadires good knowledge in the field of
international civil proceedings to be able to gootiyh various legal norms to remain
within the limits of minimum procedural standards.

138. According to the text of the Regulatidhit is visible that cross-border matters
may have various combinatiohs. Among them — also such situations in which the
creditor and the debtor live in one and the samenbts State (for instance, in Latvia),
legal proceedings take place in the same stateifl)abut the property of the debtor or a
part of it is located in another Member State {figstance, Estonia).

139. Theoretical substantiation for the necessity of mimum procedural
standards. Minimum procedural standards as an experimentaleltypvin the EU
international civil proceedings was elaborated @uthe reason that the Member State of
enforcement is significantly deprived of the rigbt decide about the recognition and
enforcement of a judgment delivered by another Memstate,* applying the reasons
for non-recognition or an enforcement refusal. dasgt control (that is usually performed
by the court of the Member State of enforcementjassferred to the Member State of
origin; in this case it is the verification of thetification fact of the debtor. As it is know,
the latter is one of the reasons in the proceedifigbe recognition and enforcement of
judgments of foreign courts for the Member Stateenforcement to receive a refusal
regarding the recognition and/or enforcement ofhstareign court judgment in the
territory of its state (see, for instance, Arti& (2) of Brussels | Regulatior{j). Only
one control option is left to the Member State nfoecement in European enforcement
proceedings — incompatibility control of two judgnie (see Article 21 of

170 of course, the Service Regulation is mainly amptipecifically by the judge, but the involvementtu
claimant is not excluded in separate cases as(fe# Article 15 of the Service Regulation and $ecti
656, Paragraph three of CPL).

171 Regulation (EC) No 1393/2007 of the Europeani@aent and of the Council of 13 November 2007
on the service in the Member States of judicial artilajudicial documents in civil or commercial teas
(service of documents), and repealing Council Ratgut (EC) No 1348/2000. 324, Official Journal of
the European Union, 10.12.2007, p. 79-86.

172 See Article 4 (4) and (5) of Regulation 805/2084ticle 3 of Regulation 1896/2006 and Article 3 of
Regulation 861/2007.

173 See the following source in respect of the contibna of cross-border matters in Regulation
1896/2006: Rudevska, B. Eiropas m@ima fkojuma procedra: piengroSana un probmjaugjumi.
Jurista \ards, 2009, 16.4jijs, Nr. 24/25, . 36.

17 Incompatibility control, which isnon bis in idenin the international civil proceedings, is theyotype

of control that may be legally conducted by the NdemState of enforcement. See Article 21 of Regrat
805/2004, Article 22 of Regulation 1896/2006 antidd 22 of Regulation 861/2007.

173 1n accordance with Article 34 (2) of Brussels Igaktion: "A judgment shall not be recognised where
was given in default of appearance, if the defehdas not served with the document which instituttes
proceedings or with an equivalent document in sidfit time and in such a way as to enable him to
arrange for his defence, unless the defendantdfalecommence proceedings to challenge the judgment
when it was possible for him to do so."
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Regulation 805/2004; Article 22 of Regulation 188J6 and Article 22 of Regulation
861/2007).

140. If looking from the point of view of the theory afternational civil proceedings,
both the incompatibility control method of judgmergnd debtor's notification control
method in the course of time have separated fowdre public control method and
specifically from the proceduralrdre publiccontrof’®. It is essential to note thatdre
public specifically meanordre publicof the Member State of enforcement(not the
Member State of origin). Therefoee priori it may be established that the court of the
Member State of origin of the European Enforcent@mter (EEO) will be entrusted with
an obligation to control whether the type of théwdey of a judgment corresponds to the
proceduralordre public of the Member State of enforcement that most ity
includes the conformity of the delivery of the judgnt with Article 6, Paragraph one of
the Convention for the Protection of Human Rightd &undamental Freedoms (further:
EConvHR!"". Such transfer of control seems to be an absuldityever, to avoid this, a
new content must be provided to the notion "procaicardre publi¢' existing within the
European enforcement proceedings, thus, from ahe thie content is very narrow in
respect of the guaranteed procedural fundamemgatsrin civil proceedings defined in
Article 6, Paragraph one of EConvHR (because ardginpatibility control of judgments
and debtor's notification fact regarding legal pexdings control remain).

141. From the other side, the relevant narrow contral been now divided between
two EU Member States: the court of the Member Stditerigin controls the debtor's
notification fact, whereas the Member State of sm@ment — existence or non-existence
of the judgment incompatibility fact. If no quest®arise in respect of the competence of
the court of the Member State of enforcement, goestarise in respect of the Member
State of origin. The main and most important is theestion about how far the
competence of the Member State of origin may gterms of controlling its activities
regarding the notification of the defendant and ¢baformity of these activities to the
procedural ordre public of the Member State of enforcement. It seems tha& t
competence in the best case may cover only thé tleatis common for all EU Member
States in respect of the types and procedurefdonatification of the debtor.

142. Taking into account the aforementioned, the follogviexplanation could be
provided for the notion of minimum procedural start$: minimum procedural
standards are the mandatory aggregate of procedural basmdatds included in EU
regulations that determines ortipw and about whatthe debtor must be informed so
that a judgment delivered by the court of the Mem8&ate in uncontested financial

176 More detailed information about public poliayr@re publid control in international civil proceedings is
available in the following source: Rudevska, B. Bldas kartibas ordre publig jedziens starptautiskaj
civilprocesi: klasiski izpratne. Gim.: Tiesbu aktu realiacijas probémas. LU 69. konferences rakstu
krajums. Rga: LU Akad&miskais apads, 2011, p. 126.-136.

177 Convention for the Protection of Human Rights d@uhdamental Freedoms of 4 November 1950:
International treaty of the Republic of Latviaatvian Herald No. 143/144, 13.06.1997 (Convention is in
force in Latvia since 27 June 1997).
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claims could be approved as EEO in case actiomefdebtor in proceedings has been
passive-’®
143. Types of minimum procedural standards and field ofapplication. Only for
passively uncontested claimgArticle 12). It is important to accent that foreth
certification of a judgment as EEO minimum procediistandards do not apply to all
types of the delivery of a judgment referred tdRiegulation 805/2004, but only to such
judgments that have been delivered in proceedingahich the debtor has not been
present or has been represented (default judgmestsyell as proceedings in which the
debtor has never actively objected to the finande&im in court proceedings (See Article
3 (1) (b) and (c), as well as Article 12 of Reguat805/2004).
144. Only for separate types of documents: regarding comencement of legal
proceedings or similar document and/or noticgArticle 13, Article 14 (1), Article 16
and Article 17). Types of minimum procedural stadahave been specified in Articles
13 and 14 of Regulation 805/2004. All standardsrala&ed to the issue of documents to
the debtor or a representative ther€dfhat theselocuments to be issugdrticles 16
and 17 of Regulation 805/2004 specify the followasgdocuments to be issued:

144.1. documents regarding document instituting the proicggs, the equivalent

document of proceedings or equivalent documents, an

144.2. summons to a court hearings.
145. The notion "document instituting the proceedings or the equivéent
document” used in Regulation 805/2004 should be perceiveddhnge way as it is being
understood in the Service Regulation, thus, it@@eaument or documents timely issue of
which to the debtor enables the use of the rightproceedings taking place in the
consignor Member State. The respective document spegifically defineat least the
subject and substantiation of the claim, as welbasnvitation to arrive at the court
hearing or, depending on the nature of the proogsdimust provide a possibility to
bring proceedings to court. Meanwhile documents tiaae the function of a proof and
that are not necessary for the understanding ofubgct and substantiation of the claim
are not an integral part of the document institytime proceeding$?
146. Minimum procedural standards have been defined iiticlds 16 and 17 of
Regulation 805/2004 for thmontent of the document by which proceedings are instituted
(these requirements apply only to cases in whiehdbtor has been passive and has not
contested the claim within the understanding oficdet 3 (1) (b) and (c) of the

178 Rudevska, BArvalstu tiesu n@mumu atanas un izpildes &tibas tendences civillias un
komerclieis Eiropas Savigha un Higas Starptautisko prittiesbu konferene. Promocijas darbs.
Latvijas Universiite, 2012, p. 113, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?l1=1&fn=F8859 47 0/Baiba%20Rudevska%202012.pdf

179" see Article 15 of Regulation 805/2004, Article df5Regulation 1896/2006 and Articles 10 and 19 of
Regulation 861/2007.

180 The judgment of the Court of Justice of the Eussp&nion (formerly — the Court of Justice of the
European Communities) in the case C-14A5iss ECR [2008], p. 1-03367, § 73 of 8 May 2008.
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Regulation). Thus, this document must ensure sefficnotification of the debtor
regarding the claimand therefore must include the following inforroati

146.1. the names and the addresses of the parties;

146.2.  the amount of the claim;

146.3.  a statement of the reason for the claim; and

146.4.  if interest on the claim is sought, the interest @nd the period for which
interest is sought unless statutory interest israatically added to the principal
under the law of the Member State of origin;

146.5.  the procedural requirements for contesting thenglancluding the time
limit for contesting the claim in writing or thenme for the court hearing, as
applicable, the name and the address of the itistitio which to respond or
before which to appear, as applicable, and whethas mandatory to be
represented by a lawyer;

146.6.  the consequences of an absence of objection oultdefaappearance, in
particular, where applicable, the possibility tleajudgment may be given or
enforced against the debtor and the liability farsts related to the court
proceedings.

147. As it may be observed, the enumeration does naideche subject of the claim,
but it does not mean that this information mustl®included in the document. Norms
of the Latvian CPL regarding the content of thenslapplication fully includes the scope
of information required in minimum procedural stardk (see Section 128, Paragraph
one, two and three of CPL). Meanwhile in relationthe explanation of the rules and
consequences of proceedings to the defendanto8e@i of CPL together with Section
5, Paragraphs one and three of CPL allow the jinlgecide in the stage of the preparing
the civil case for proceedings about the fact thatthe referred to information would be
specified for the debtor in the documents to bevdedd in relation to instituting the
proceedings,

148. What regards on the information to be obligatorgcsfed in the summons to a
court hearing, it has been specified in Articleof Regulation 805/2004, thus:

148.1.  the date and time of court hearing;

148.2.  the name and the address of the institution (court)

148.3.  the consequences of an absence.

149. These requirements are provided or also in Seétoof the Latvian CPL.

150. Unfortunately, Regulation 805/2004 does not give @formation regarding the
fact in whatlanguagethe document regarding the instituting of procegsirsummons to
court hearings and warnings must be drafted. ispandence it is being specified that in
such case the rights of the Member State that sstheedocument should be applied and
in situations of cross-border matters, Article 8 tbk Service Regulation must be
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considered® However, the latter will help only in case if ti®cuments have been
delivered to the debtor with a confirmation regagdithe receipt (Article 13 of the
Regulation) and thereby already initially he coige refused from receiving documents
drafted in a language he does not understand (Aiof the Service Regulation). But if
court documents have been delivered without a cordbon regarding the receipt
(Article 14 of the Regulation), the debtor formalyas a possibility to refuse from
receiving documents in a foreign language by senttiese documents back to the court
of the Member State that sent the documents wighithme period ofone week(see
Article 8 (1) of the Service Regulation and Secti®é®4, Paragraph two of CPL).
However, the situation is not as simple as it seems

151. First, the latter is related with the specific languagevhich the documents must
be translated in. According to Article (8) (1) @)d (b) of the Service Regulation, the
defendant may refuse from the receipt of the docusié they are not accompanied by a
translation into, either of the following language} a language which the addressee
understands; or (b) the official language of thenMer State addressed. The court must
assess the notion "a language which the addressisgstands” in each specific case, but
it is clear that the addressee (defendant) detesnihimself which language is
understandable to him. In the case of legal pergbesrespective legal norm (Article 8)
shall be interpreted in favour of Article 8 (1) {55

152. Second the problem is related with the understandinthefnotion "document to
be served" used in Article 8 of the Service RegoatThe CJEU in the case Weiss
determined that the notion "document to be serusg#d in Article 8 (1) of the Service
Regulation (in case this is the document by whiobc@edings are instituted) must be
interpreted as such that characterises documemg$ytserving of which to the defendant
enables the use of the rights in the ongoing pidicgs. Such document must specifically
define at least the subject and substantiatiomefctaim, as well as summons to a court
hearing. Within the understanding of the Regulatidocuments that only have the
function of a proof and that are not necessarytterunderstanding of the subject and
substantiation of the claim are not an integralt pdr the document instituting the
proceeding$® However, within the understanding of Regulatios/2004, minimum
procedural standards include not only the refetoeimiformation regarding the nature of
the claim and court hearingut also consequences that may be caused in case objections
are not expressed or absence (see Article 17 [Regblation 805/2004).

153. Third, Article 8 of the Service Regulation determinesthbdhe defendant
(addressee) may refuse from the receipt of suchrdents within one week if they have
been drawn up in a language the addressee doesadetstand. If documents are served

181 pabst, S. Europaisches Zivilprozess- und Kollisieoht EuZPR/EulPR Kommentar. Rauscher, T.
(Hrsg.). Minchen: Sellier, 2010, S. 146 (Art. 17).

182 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Wollisionsrecht EuZPR/EulPR Kommentar.
Minchen: Sellier, 2010. Art. 8 EG-ZustVO (HeiderhBf), S. 626, 627.

1838 May 2008 ECJ judgment in the case C-14M¥iss ECR [2008], p. I- 03367, para. 73.
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to the defendant (addressee) without an approwgardang the receipt thereof (for
instance, by serving them to a person residingha lousehold or leaving the documents
in the letter-box of the defendant; see Articleaf&Regulation 805/2004), it is not clear
starting from what moment the period of one weeabusth be counted — either from the
moment when the document was left in the letter-boxXrom the moment when the
addressee took it out of the letter-box. It is odlgar that only the moment when the
document is left in the letter-box or handed owea tperson residing in the household is
being legally recorded, However, actually the momehen the defendant (addressee)
has received a document (has taken it out of ttteribox after a three-week business
trip; has received it from the person living in tekame household after a two-week
absence in a seminar) is not being recorded anywnfdus, it turns out that the one-
week term is being regarded from the first mentibdate (see Section 56Paragraph
two and Section 664, Paragraph two of CPL); thetraoy must be proved by the
defendant (addressee) itself.

154. Due to the reason that court documents have not berved to the debtor in a
language which he understands, Articles 18 and fl®Regulation 805/2004 do not
provide for a possibility to certify a default junignt as EEO. The only aspect to which
the debtor might refer to is "the debtor was préserfrom objecting to the claim by
reason of force majeure, or due to extraordinarguanstances without any fault on his
part” defined in Article 19 (1) (b) of the Regutati The latter depends on what content is
being inserted by the judge in the general clatmeé majeure”.

155. What are the ways how the referred to documentshmeaserved to the defendant
to observe minimum procedural standards?

1.7.1.5. Service with proof of receipt by the debtor

156. This type of delivery cannot be used if the addodgbe debtor is not known (see
Article 13 of Regulation 805/2004).
157. Personal service and types theredfArticle 13 (1) (a) and (b)). Personal service
means the delivery of documents to the addresseeiison®* Such service may be
attested:
157.1. acknowledgement of receipt, specifying the dateeckipt and signature
of the defendant; or
157.2. a document signed by competent persons having ctediuhe service
(English — competent person German — zustandige Person French —
personne compétentespecifying that the defendant has received tdwaichent or
has refused to receive it without any legal justifion (English —Ilegal

184 See Article 13 (1) (a) and (b) of Regulation 8082, Article 13 (1) (a) and (b) of Regulation
1896/2006, and Article 13 (2) of Regulation 861/200
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justification, German —unberechtigt French —motif |égitim@, specifying the
date of service. Due to the reason that the refetoesituation calls for the
competent person to record the fact that the detdsr refused to receive the
documents withoutegal justificationin case of a refusal, this official cannot be a
post employee in Latvia (who does not have thet rigtd competence to record
the legal side of the reason for a refusal). Tloeesthe notion "competent person”
in Latvia should be interpreted as a sworn bdifftfsworn notar{?® or court
authority in the premises of the colftt.lt must be noted that in accordance with
Section 57, Paragraph one of CPL "If an addresserses to accept the judicial
documentsthe person serving the documestwll make a relevant note in the
document, specifying alseasons for refusaldate and time thereof". Article 13
(1) (b) of the Regulation is more exacting thant®ecs7, Paragraph one of CPL:

_ Article 13 (1) (b) of Regulation 805/2004] Section 57, Paragraph one of
CPL

Person serving the | Competent persor (in Latvia — sworn Person serving the documents
documents bailiff, sworn notary, court authority in the| [in Latvia — messenger, sworn
premises of the court). bailiff, sworn notary, court

authority in the premises of the
court, post employee, participan
to the matter (with an agreemen

— —+

of the judge].
Reason for a refusal | Refusal with legal justification (for Refusal
to accept a document| instance, Article 8 of the Service
Regulation).

158. Both methods of the service of documents (specifiefirticle 13 (1) (a) and (b)
of the Regulation) have a very high degree of &iétyi and correspond to delivery with
a messenger provided for in Section 56 of CPL (8ech6, Paragraph seven) or the
option defined in Section 74, Paragraph one, Clduséthe Law On Bailiffs to deliver
court documents with the help of a sworn bailiff, iy serving the documents to the
addressee in person in exchange of a signaturedi§8es6 of CPL), or by serving
documents with the help of a sworn notary (Sectit3s and 136 of the Notariate Law).
Suchdate shall be considered as the date of the service whemaddressee (debtor) in
person has accepted the documents (Section B&ragraph one of CPL). The latter
corresponds with the moment of cross-border sewicd®cuments in Latvia (see Section
562, Paragraph two of CPLIf it was not possible to serve the documetfts following
order shall be in force as of 1 January 2013: lf)Was not possible to serve documents

185 Law On Bailiffs: Law of the Republic of Latvia. hdan Herald, No. 165, 13.11.2002 (effective from
01.01.2003); see Section 74, Paragraph one, Clhasel Paragraph two of the law. See also: Procedure
by which a Sworn Bailiff upon a Request of InteegsPersons Delivers Summons to a Court Hearing and
Other Documents: Cabinet Regulation No. 444 of @6eJ2012. Latvian Herald, No. 102, 29.06.2012
(effective from 30.06.2012; issued in accordandd® Biction 74, Paragraph two of the Law On Baljliffs

186 Notariate Law: Law of the Republic of Latvia. Letm Herald, No. 48, 09.07.1993 (effective from
01.09.1993). See Sections 135-139 of the law.

187 Section 56, Paragraph three of CPL.
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to the personwhose declared place of residence is in Latyighe fact that court
documents have been delivered to the declared placesidence of the natural person,
additional address specified in the declarationlress for communication specified by
the natural person or legal address of a legabpesad a note regarding the delivery of a
dispatch is received from the post office, or theuments have been sent back does not
influence the document notification faderesumption that documents have been
served on the seventh day from the day of their dstch if documents are delivered
via a postal dispatch or the third day from the dayof their dispatch if documents
are delivered via an electronic mail may be refuted by the addressee, specifying
objective circumstances that irrespectively of Wi have become obstacles for the
receipt of documents at the specified addfé§see the new Section 36Paragraph two

of CPL that will come into force on 01.01.201%).2) If it was not possible to serve the
documents to the persomhose place of residence is in another EU Member &é: if
court documents have been delivered to the persmording to the procedures
prescribed in Section 56 paragraph one of CPL and a proof for failureexve them has
been received, the court shall assess reasonaiforefto serve the documents and the
impact of the failure to serve the documents omll@goceedings shall be determined in
accordance with the provisions of the present ksfter the assessment of reasons for the
failure to serve the documents may deliver the dwmnis repeatedly or use another
method for the service of the documents. If there ifailure to serve the documents
repeatedly, Section 59 of CPL shall be applied —dedendant (debtor) shall be
summoned to the court through publication in thespaper Latvian Herald (see the new
Section 56, Paragraph 2and Section 59, Paragraph one of CPL that will come
force on 01.01.2013). Thus, if court documents reoeserved to a person declared in
Latvia, the legal fiction provided for in the neweion 56", Paragraph two of CPL will
not allow certification of the judgment deliveredthe case as EEO later one (see Recital
13 of Preamble to Regulation 805/2004).

159. Regulation 805/2004 in addition envisages that nbéfication of the debtor
regarding a court hearing may be conducted alslbyorathe previous court hearing, in
which the same claim was reviewed, by accordinglyeeng the summons in the
protocol of the court hearing. Section 211 of CPavjles for analogous procedures.

160. Postal service.Postal servicE® is attested by an acknowledgement of receipt
including the date of receipt, which is signed aatlrned by the debtor (not another

18 See Rudevska, B., Joais, V. Deklagtas davesvietas princips Civilprocesa likamvai tie&im
risinajums regarding the introduction of the principled#lacred place of residence in CPL and problems
related to it. Jurista &fds, 2012. gada 4. septembris, Nr. 36, p. 4.-12.

189 See: draft law No. 66/Lp11 "Amendments to the rocedure Law". Adopted in the third reading at
the Saeima on 29.11.2012 (expected to come intocefoon 01.01.2013). Available at:
http://titania.saeima.lv/LIVS11/SaeimallVS11.nsflwidl?SearchView&Query=%28[Title]=*Civilproces
a*%29&SearchMax=0&SearchOrder=4

19 see Article 13 (1) (c) of Regulation 805/2004tiéle 13 (1) (c) of Regulation 1896/2006 and Asicl
13 (2) of Regulation 861/2007.
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person). Such service of court documents correspdadthe procedures defined in
Section 56, Paragraph one of CPL — delivery bysteged mail with notification of
receipt (under the condition that the debtor himgels provided a signature) —
considering the seventh day from the day of sentliegdocument as the date of receipt
(see Section 58.Paragraph three of CPL). However, if the docunmenst be sent from
Latvia to another Member State, the seven-day gest@ll not be applicable. In such
case the Latvian court must follow the procedureBndd in Article 9 of the Service
Regulation by combining it with Section B6Paragraph two of CPL or — with the new
Section 56, Paragraph 2of CPL from 1 January 2013. It should be remindeat in
accordance with Section 56Paragraph two of CPL "If judicial documents hd&een
delivered to a person in accordance with the pree=ispecified in Paragraph one of this
Section, it shall be considered that the personbe&s notified regarding the time and
place of procedural action or regarding the contdrthe relevant documefit only in
such case, if the confirmation regarding serviceth® document has been received.
Documents shall be considered as served ondé#te indicated in the confirmation
regarding service of documents.”

161. Service by electronic meansAccording to Article 13 (1) (d) of the Regulation,
service by electronic meari$is service by fax or e-mail. Postal service igsttd by
attested by an acknowledgement of receipt inclutiegdate of receipt, which is signed
and returned by the debtor. Such method of theicgeref documents only partly
corresponds to Section 56, Paragraph six of theidmtCPL, because the Regulation
requires that such service of documents would bestad by an acknowledgement of
receipt including the date of receipt, which isngid and returned by the debtor. In this
case minimum procedural standards do not requkacadedgements regarding receipt
would be also in the form of an e-mail. The latteay be sent back by the debtor also via

mail or fax*%

1.7.1.6. Service without proof of receipt by the debtor

162. This method of the service of documents may be osddof the address of the
debtor is definitely knowh? According to the latter, a default judgment againsebtor
whose address is not known may not be certifieEE©°> The same also applies to
summons to a court hearing with a publication ia tificial edition Latvian Herald

1911t must be reminded that Article 17 of Regulat&5/2004 clearly states that a debtor must beiedtif
also about procedural order and consequences téstomy a claim that may arise if the debtor doefs n
express his objections or does not arrive at thetd®aring.

192 See Article 13 (1) (e) of Regulation 805/2004tidle 13 (1) (e) of Regulation 1896/2006 and Asicl
13 (2) of Regulation 861/2007.

193 pabst, S. Europaisches Zivilprozess- und Kollisieoht EuZPR/EulPR Kommentar. Rauscher, T.
(Hrsg.). Minchen: Sellier, 2010, S. 130 (Art. 13).

194 See Article 14 (2) of Regulation 805/2004; Aridl4 (2) of Regulation 1896/2006 and Article 13d®R)
Regulation 861/2007.

19515 March 2012 ECJ judgement in the case: C-292i4€er ECR [2012], p. 00000, §§ 62, 63, 64.
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provided for in Section 59 of CPt® — such order of summoning a debtor will not allow

the Latvian court to later on certify a default gnaent delivered in the case (against a

person living in Latvia) as EEO. Latvian court gyatacts correctly and does not certify

as EEO such judgments in the main proceedings afhathe debtor was notified with a

publication in the official edition Latvian Herald’ So far in six cases the issue of EEO

in Latvia was refused due to this reas®hWhat are the receipt methods of service

without proof?

163. Personal serviceshall mean the following?®
163.1. Personal service at the debtor's personal addregsreons who are living
in the same household as the debtor or are empltdye@d (Qatural persons.
Acknowledgement of receipt must be signed by aqmersho has received the
document. The respective procedure correspondedto 56, Paragraph eight of
CPL.
163.2. In the case of aelf-employed debtor(for instance, individual merchant)
or alegal person— personal service at the debtor's business pesnua persons
who are employed by the debtor. Also in this céseacknowledgement of receipt
must be signed by a person who has received thentd. This procedure more or
less corresponds to Section 56, Paragraph eigthieotatvian CPL with the only
exception that minimum procedural standards reqineeservice of documentst
simply at the work place of the natural person,ibuhe premises of the company of
the debtor — legal or self-employed person — byiserthe documents to any of
the employees thereof. Therefore Section 56, Papagsix of CPL must be taken
into account here as well.
163.3. Leaving the document in the letter-box of the delftmth natural and
legal persons), The referred to procedure doexmwespond to the simple postal
dispatch referred to in Section 56, Paragraph tixnbe Latvian CPL. It is necessary
that a person who has left the court documentenletter-box to certify the service
with a signed document, specifying the method &i’dey and date.

164. Postal service Postal service shall mean the followit?§:

19 See Recital 13 of the Preamble to Regulation®BIBY. "[..] any method of service that is basedaon
legal fiction as regards the fulfilment of thosenimum standards cannot be considered sufficientHer
certification of a judgment as EEO."

197 gee, for instance, 21 November 2011 decision afigavpils Court in case No. C12144611 [not
published]; 24 November 2011 decision of Talsi Ragl Court in case No. C36087210 [not published], 4
October 2011 decision of Ventspils Court in case G#0114410 [not published]; 10 November 2011
decision of Kurzeme Regional Court in case No. Q4@10 [not published].

198 See: 21 November 2011 decision of Daugavpils Courtase No. C12144611 [not published]; 24
November 2011 decision of Talsi Regional CourtasecNo. C36087210 [not published], 4 October 2011
decision of Ventspils Court in case No. C401144i46t [published]; 18 February 2011 decision of Riga
Regional Court in case No0.C33324809 [not publish@@] August 2010 decision of Kulgh Regional
Court in case N0.C19070309 [not published]; andAliQust 2010 decision ofidmala City Court in case
No. C17128609 [not published].

199 See Article 14 (1) (a) (b) and (c) of Regulatid@@®®004; Article 14 (1) (a) (b) and (c) of Regubati
1896/2006 and Article 13 (2) of Regulation 861/2007
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164.1. Delivering a document at a post establishment ocdmpetent state
authorities, and leaving a written notice in théelebox of the debtor regarding
documents in the referred to establishméiiise respective written notice clearly
states the type of the document as a court docuoretite notice as conducted
service regarding legal consequences, as well adabt that time deduction has
been started in relation to the term. Thus, sentdpjistered maif’* However,
Latvian national regulatory enactments do not mtevior the fact that the notice
left by a post employee should include also infdromaabout the type of the
document as a court document or the notice as ctedlservice regarding legal
consequences, as well as the fact that time dedubfis been started in relation
to the term.

164.2. Postal service without the proof specified in Adicl4 (3) of
Regulation 805/2004 if the address of the debtaor the Member State of origin.
The respective procedure corresponds to ordinayatich referred to in Section
56, Paragraph two of the Latvian CPL that, howeigenot allowed in Latvia in
the case of the issue sfimmons to a court hearing(see Section 56, Paragraph
one of CPL).

165. Service by electronic meansService by electronic meafi$ without proof
means attestation by an automatic confirmationedivery, provided that the debtor has
expressly accepted this method of service in advaBection 56, Paragraph 6f the
Latvian CPL does not provide for such attestatibseovice.

166. Some common rulesin the case of gpersonal service without proof of receipt,
as well as delivering the document tpast, the competent person, who has delivered the
document, must sign a document in which the follmnhas been specified:

166.1. the method of service used;

166.2.  the date of service; and

166.3.  where the document has been served on a persantladéimethe debtor, the
name of that person and his relation to the deéffor.

167. A summary of minimum procedural standards may k@ctied in the following
scheme&®

200 gee Article 14 (1) (d) and (e) of Regulation @U®4; Article 14 (1) (d) and (e) of Regulation
1896/2006 and Article 13 (2) of Regulation 861/2007

21 See Rudevska, B., Joails, V. Deklagtas dAvesvietas princips Civilprocesa likamvai tiesim
risinajums regarding problems of dispatches sent by texgid mail. Jurista &ds, Nr. 36, 04.09.2012, p. 9.
202 gee Article 14 (1) (f) of Regulation 805/2004+ike 14 (1) (f) of Regulation 1896/2006 and Ardicdl3
(2) of Regulation 861/2007.

203 gee Article 14 (3) (a) of Regulation 805/2004tiéde 14 (3) (a) of Regulation 1896/2006 and Agicl
13 (2) of Regulation 861/2007.

204 Rudevska, BArvalstu tiesu n@mumu atZanas un izpildes #tibas tendences civilligs un
komerclieis Eiropas Savigha un Higas Starptautisko prittiesbu konferene. Promocijas darbs.
Latvijas Universiite, 2012, p.169., available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf
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Minimum procedural
standards

(Regulation 805/2004)

Service of the document instituting the Content of the document instituting the
proceedings or angquwalent documeqt to proceedings and summons to a court hearing —
the debtor — requirements of the service requirements for issuing a warning to the debtor

of documents(Articles 13 and 14)

(Articles 16 and 17)

With proof of receipt
L » (Article 13)

Requirements of Article 1€ (provision
to the debtor/defendant of due

In person

A\ 4

—®| Postal service

Electronic service

A 4

Without proof of receipt
> (Article 14)

— | In person

Postal
service

> . .
”| Electronic service

Notifying summons to a court hearing orally. Summos to a
L » court hearing orally in a previous court hearing onthe same
claim and stated in the minutes of that previous aart
hearing (Article 13 (2)).

information about thelaim —
information to be included in th@ocument
instituting theproceedings)

\ 4

Requirements of Article 17 (provision to the
debtor/defendant of due information abdioe
procedural steps necessary to contest the
claim — information to be included in the
document institutinghe proceedings or
summons to @ourt hearing)
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1.7.1.7. Minimum procedural standards and the rights ofdefence of debtor

168. Minimum procedural standards referred to in Regute805/2004 do not have
any mutualhierarchy. Thus, neither between Articles 13 and 14 (betwsswice with
proof of receipt and service without proof or rg@tginor between the service methods
referred to in these both service groups (for imsta between service methods referred to
in Article 14 (1) (b) and Article 14 (1) (c)). Imrgqctice the latter means that the judge may
freely choose to issue a court document not byyapplcomplete exactitude first of all
(Article 13), but only high credibility (Article J4service method. Of course, it influences
the right of the debtor to be duly informed abdu initiation of proceedings and to
prepare for his defené® It may be said that the Service Regulation sothisproblem
(see Recital 21 of the Preamble to Regulation 8BI2and Article 28 of the Regulation)
and therefore there are no problems and there ghmatl occur such. Nevertheless, it
should be taken into account that the Service Reigml is not a component of the
minimum procedural standards and it is more appatgin particular for the recognition
and enforcement procedures of a judgment, as wéllréher inspections of the service of
documents carried out therein in the Member Sthtnforcement. All of the referred to
inspections are replaced in particular by minimumocpdural standards in
Regulation 805/2004. Therefore the Service Regulatmust be applied through
minimum procedural standards not vice versa — mummprocedural standards defined
in Regulation 805/2004 must be applied throughSberice Regulation. It is important to
understand the latter. Therefore hierarchy of thethads of minimum procedural
standardsshould be solved within the scope of Ré¢igul 805/2004 (and not the Service
Regulation).
169. Further on the authors shall review the issue thamtot clearly specified in
minimum procedural standards, thtispelinessof the service of the court documents.
As specified already before, minimum procedurahdéads is an experimental novelty,
replacing the usual control of debtor's notificatibact in the Member State of
enforcement. In accordance with Article 34 (2) atigsels | Regulation: "Where it was
given in default of appearance, if the defendarg nat served with the document which
instituted the proceedings or with an equivalerdgwoentin sufficient time and in such
a way as to enable him to arrange for his defencdgss the defendant failed to
commence proceedings to challenge the judgment wiveass possible for him to do so."
According to the latter:

169.1.  the debtor must be notified about the documenitirtistg the proceedings

or an equivalent documeint sufficient time, and;

205 Rudevska, B. Quality of Legal Regulation of MinimwProcedural Standards in European Procedures of
Enforcement of Decisions: a Critical Analysis. fhe Quality of Legal Acts and its Importance in
Contemporary Legal Spacénternational Scientific Conference 4-5 Octobedl2. Riga: University of
Latvia Press, 2012, p. 630.
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169.2.  the notification of the debtor must take plagecording to specific
procedureswith the purpose to ensure his rights to defefite.
170. In the case of Brussels | Regulation, notificatainthe defendantczording to
specific proceduresarises from the Service Regulation or the Haguev€uation of 15
November 1965egarding a judicial or extrajudicial document f@ervice abroad in
civil or commercial matteré’’ (see Article 26 of the Brussels | Regulation).
171. Timeliness in the service of court documents is also crucmltarms of the
notification of the debtor. Articles 13 and 14 oédrilation 805/2004 do not include an
indicated to the requirement of timeliness in temhdhe service of court documents.
However, the latter does not mean that this cruel@ment must not be observed by
courts. Internal systematic interpretation of tleenms of the Regulation helps here, thus,
considering Articles 13 and 14 of Regulation 8082@ogether with Article 19 (1) (a)
(i), according to which "Further to Articles 13 18, a judgment can only be certified as
a European Enforcement Order if the debtor is ledtitunder the law of the Member
State of origin, to apply for a review of the judgm where:[..] ii)service was not
effected in sufficient timeto enable him to arrange for his defence, witramyt fault on
his part"°®
172. The timeliness criterion so far both in jurispruderand the CJEU judicature has
been explained in particular within the contexioficle 34 (2) of Brussels | Regulation.
However, according to the authors, this explanattan be used also in the field of
minimum procedural standards. The issue of timen@ jurisprudence is reviewed in
two situations™®
172.1. if the debtor (defendant) has been aware of thetfet a claim has been
submitted against him (document instituting thecpealings); and
172.2.  if the debtor (defendant) has not been aware ofidbethat a claim has
been submitted against him (document institutirgfoceedings).
173. In the first case the debtor (defendant) may start implementing gbtrto
defence starting from the moment he has becomeeagiahe fact that a claim has been
brought against hifit’ The latter means that the term should be countexh fthe

29 |pid.

27 Hague Convention of 15 November 1965 regardinggijalor extrajudicial document for service abroad
in civil or commercial matters: International trgaif the Republic of Latvia. Latvian Herald, No.,43
18.03.2009 (Convention is applied in Latvia froldvember 1995).

208 Rudevska, BQuality of Legal Regulation of Minimum Procedurahfdards in European Procedures
of Enforcement of Decisions: a Critical Analysis: The Quality of Legal Acts and its Importance in
Contemporary Legal Spacénternational Scientific Conference 4-5 Octobedl2 Riga: University of
Latvia Press, 2012, p. 632, 633.

209 Gaudemet-Tallon, H. Compétence et exécution dgsnjents en Europe? &dition. Paris: L.G.D.J.,
2010, p. 430.

219 The same applies also to the service of summoascturt hearing — if summons has been issued to a
defendant, observing procedural norms, but it wasffected in sufficient time (for instance, allgafter

the date of the court hearing), such action ofciert shall be regarded as a violation of Articlelpof the
Convention for the Protection of Human Rights anthdamental Freedoms. See, for instance, See 6
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moment the respective application has been notifeed served tot he debtor
(defendantf**

174. In the second casdahe debtor (defendant) is prohibited from the pokty of
defending himself, because if he has not receiMael document instituting the
proceedings, he does not know that a claim has bemrght against him. Therefore, if
the debtor (defendant) has not been notified atladl issue on notification in sufficient
time is not topicaf*?

175. The next issue is about the famw long period of time must be given to the
debtor for ensuring his defenceSo far (within the scope of Brussels | Regulatith®
evaluation of the respective issue was left to toairt of the Member State of
enforcement that, depending on the circumstancekeotase, could determine whether
the term has been sufficiefit

176. What about minimum procedural standards? Regul@0&i2004 does not
provide information about the term "service of dmeuts in sufficient time" thereby
leaving this issue for evaluation by the Membetestd EEO origin in accordance with
lex fori. However, if the purpose of the EU legislator imnte of the introduction of
minimum procedural standards was "to ensure thdigagion of the debtor regarding
proceedings initiated against him, regarding claimgarding the fact the person must
actively participate in proceedings to contestane] and consequences that come into
effect if the latter has not been done, providioga term and method for notification that
are sufficient so that he could take care of higmtee"*'* the expected ternshould be
still specified. Such terms are not specified ig&ation 805/2004.

177. Therefore, according to the authors, the lengtthefperiod of time with which
the debtor should be provided with for ensuringdetence in the case of the application
of Regulation 805/2004 must be determined by themblr State of the EEO origin,
following the criteria defined in the judicature thfe CJEU and the European Court of
Human Rights (ECHR) for the purpose of observirggrggquirements set forth in Article
6 (1) of EConvHR. However, it is recommendable fioe EU legislator to introduce

December 2007 ECHR judgment in the case: 1172416418350/0Nikoghosyan and Melkonyan against
Armenia § 38., 39., 40.

21 See 16 June 1981 judgment of the Court of Jusfidhe European Union (formerly — the Court of
Justice of the European Communities) in the cas8D&Klomps v. MichelECR [1981], p. 01593, para.
19; Magnus, U., Mankowski, P. Brussels | Regulatibtiinchen: Sellier, 2007, Art. 34 (2) (Francq S.),
p. 586.

412 Gaudemet-Tallon, H. Compétence et exécution dgsnjents en Europe? &dition. Paris: L.G.D.J.,
2010, p. 431, 432.

213 gee 16 June 1981 judgment of the Court of Jusfidhe European Union (formerly — the Court of
Justice of the European Communities) in the cas®/806Klomps v. Michel ECR [1981], p. 01593,
paragraph 3 and 5 of the judgment; 11 June 198fmedt of the Court of Justice of the European Union
(formerly — the Court of Justice of the Europeam@uunities) in the casBebaecker v. BouwmakCR
[1985], p. 01779, paragraph 1 and 2 of the judgment

414 See Recital 12 of the Preamble to Regulation Bi5!.
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autonomously defined terms in the field of minimymocedural standards within
Regulation 805/200%"

1.7.1.8. Evaluation of non-compliance with minimum procedstandards

178. In accordance witirticle 18 of Regulation 805/2004:
1. If the proceedings in the Member State of orgjoh not meet the procedural
requirements as set out in Articles 13 to 17, suah-compliance shall be cured
and a judgment may be certified as a European Eefoent Order if:
(@) the judgment has been served on the debtor omptance with the
requirements pursuant to Article 13 or Article Bfid
(b) it was possible for the debtor to challenge jdgment by means of a full
review and the debtor has been duly informed inogether with the judgment
about the procedural requirements for such a cmgée including the name and
address of the institution with which it must bdded and, where applicable, the
time limit for so doing; and
(c) the debtor has failed to challenge the judgmientcompliance with the
relevant procedural requirements.
2. If the proceedings in the Member State of oridid not comply with the
procedural requirements as set out in Article 13 Article 14, such non-
compliance shall be cured if it is proved by thedwct of the debtor in the court
proceedings that he has personally received theumient to be served in
sufficient time to arrange for his defence.

179. Article 18 of the Regulation provides for an evaio of non-compliance with
minimum standards (Articles 13 to 17 of the Redaigt Thus, it means that minimum
procedural standards and their meaning in the yaeagation stage of the case are
reduced. Roots of Article 18 of Regulation 805/200dy be traced in Article 34 (2) of
Brussels | Regulatioft? according to which "A judgment shall not be redsgd where

it was given in default of appearance — if the dedfnt was not served with the
document which instituted the proceedings or witheguivalent document in sufficient
time and in such a way as to enable him to arrdoigkis defenceunless the defendant
failed to commence proceedings to challenge thgmeht when it was possible for him
to do so" As it may be observed, also in the EEO procedhe=debtor must use the
possibility of contesting a claim in the Membert8taf origin.

180. Article 18 (1) of Regulation 805/2004 provides foon-compliance with
minimum standards if the proceedings in the Menthtate of origin did not meet the
procedural requirements as set out in ArticlesolBA This includes:

1% See also: Rauscher, T. Die Européische Vollstregsiitel fir unbestrittene Forderungen. Miinchen:
Sellier, 2004, S. 44, 45; Rauscher, T. (Hrsg.) Réaisches Zivilprozess- und Kaollisionsrecht
EuZPR/EulPR Kommentar. Minchen: Sellier, 2010, ABEG-VollstrTitelVO (Pabst S.), S. 127.

218 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Kollisionsrecht EuZPR/EulPR Kommentar.
Minchen: Sellier, 2010. Art. 18 EG-VollstrTitelV®4bst S.), S. 150.
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180.1. service of the document instituting the proceedifgs an equivalent
document) to the debtor;
180.2. service of summons to a court hearing to the debtor
180.3.  service to a representative of the debtor; duefioation of the debtor
regarding the claim and due notification of thetdelegarding procedural order
required to contest a claim.
181. If a judge encounters in the process of issuingB0 certificate that any of these
standards has not been observed, he may elimingfieieticies by fulfilling the
requirements defined in Article 18 (1) (a) (b) beétRegulation, thus: a) thedgment
has been served on the debtor in compliance withiguirements pursuant to Article 13
or Article 14;and (b) it was possible for the debtor to challengejtitggment by means
of a full review and the debtor has been duly imfed in or together with the judgment
about the procedural requirements for such a atgdleincluding the name and address
of the institution with which it must be lodged amdhere applicable, the time limit for so
doing (or possibilities to ask for renewal thereof)
182. After these documents (judgment) have been sahetdebtor in accordance with
any of the methods referred to in Articles 13 addof the Regulation, the court must
wait for the action of the debtor — whether he witlallenge or will not challenge the
judgment. Only if the debtor does not contest thdgment, the lack of minimum
procedural standards shall be regarded as prevantethe judgment may be certified as
EEO, issuing the form referred to in Appendix | Regulation 805/2004. Particular
attention must be paid when completing paragraghs tb 13.4 of the form. Thus, all
three preconditions referred to in Article 18 (1}lee Regulation must be complied with.
183. Itis important to accent that with the tefaiallenge the judgment by means of
a full review" used in Article 18 (1) (b) of Regulation 805/2004lyothose methods of
challenging must be understood in which the clareaing reviewed once again as to the
substance of the matt&Y. In Latvia this will be challenge according to tcedures of
an appeal. Challenge according to the proceduresas$ation shall be regarded as
"challenge of a judgment by means of full reviewttention must be drawn also to the
Latvian text of Regulation 805/2004 which does potcisely specify the essence of
challenge of a judgment by means of full revieweredd to in Article 18 (1) (b). Other
EU languages referring to the mentioned legal nordicate to "full review" of the
judgment (English —full review, German —uneingeschrankte Uberpriifun§rench —
réexamen complet
184. Article 18 (1) of Regulation 805/2004 shall be aqgble only if during the
proceedings minimum procedural standards proviaedrf Articles 13 and 14 of the
Regulation (not any more in Articles 16 and 17)éawot been fulfilled in the Member
State of origin. Standards defined in Articles 18l 44 of the Regulation apply on the

27 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Kollisionsrecht EuZPR/EulPR Kommentar.

Minchen: Sellier, 2010. Art. 18 EG-VollstrTitelV®4bst S.), S. 151.
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document instituting the proceedings (or an egemaldocument) or the service of
summons to a court hearing to the debtor. Therlatieans that Article 18 (2) of the
Regulation may prevent only deficiencies of seviceof documents (not the content).
In this case the service of documents (that didcnaform to minimum standards) to the
debtor is not being regarded as an obstacle fosgue of EEO if based on his behaviour
during the proceedings it could be observed thapdrsonally and in a sufficient time
had received the relevant documents to be abletaegdy for his defence. The latter
means that the judge must view the matters madierialinutes of the court hearing,
applications submitted and requests made by théogednd must assess whether the
behaviour of the debtor complied with the situatgpecified in Article 18 (2) of the
Regulation. If yes, a judgment delivered as a tesfusuch proceedings may be certified
as EEO.

185. Latvian courts in their practice try to eliminatermcompliance with minimum
standards. For instance: 1) 18 February 2011 RagioRal Court judgmerft® in which
the judge applied Article 18 (1) (1) and (b) of Rkgion 805/2004 by sending a
judgment to the debtor to the address specifigtierapplication of the claim. However,
later on the judgment was sent back to the coumaisserved (with a notice of the
Latvian Post "storage period has ended"); 2) 20uAt@010 Kul@ga Regional Court
judgment®® in which the judge applied Article 18 of the Regjidn together and sent
the judgment to the debtor that was not receivetibyafter all — the post returned the
dispatch with a note that the addressee was abB)ad;June 2010admala City Court
judgment® in which the judge applied Article 18 of the Regidn and sent the
judgment to the debtor that later on was receivatklat the court as not served with a
note "the addressee does not live in the spediiehless”.

186. Based on the referred to Latvian court examplesaly be observed that in
situations in which it was not possible to fulfiimimum procedural standards due to the
reason that the debtor was not encountered inpihafged address, it is quite senseless to
later on send also the court judgment to the saddesas that was returned at the court as
not served.

1.7.1.9. Minimum standards for review in exceptional cases

187. In accordance witirticle 19 of Regulation 805/2004:
1. Further to Articles 13 to 18, a judgment canyohk certified as a European
Enforcement Order if the debtor is entitled, unttex law of the Member State of
origin, to apply for a review of the judgment whefa) (i) the document
instituting the proceedings or an equivalent docotr@, where applicable, the

218 5ee 18 February 2011 Riga Regional Court judgrimetivil case No. C33324809 [not published].
219 20 August 2010 Kulija Regional Court judgment in civil case No. C1RI®[not published].
220 7 June 2010amala City Court judgment in civil case No. C1716889not published].
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summons to a court hearing, was served by oneeofribthods provided for in
Article 14; and (ii) service was not effected irffgient time to enable him to
arrange for his defence, without any fault on hatpor (b) the debtor was
prevented from objecting to the claim by reasorfaste majeure, or due to
extraordinary circumstances without any fault os part, provided in either case
that he acts promptly.

2. This Article is without prejudice to the poshipifor Member States to grant
access to a review of the judgment under more geiseconditions than those
mentioned in paragraph 1.

188. So far Article 19 of the Regulation has not begpliad in Latvian courts.

189. Article 19 of Regulation 805/2004 provides far review of the judgment
procedure. A similar situation is described also in RegulatiB96/2006 (see Article 20)
and Regulation 861/2007 (see Article 18). The natesf such procedure is explained
by the fact that irrespective of the observancenofimum procedural standards, there
may occur situations in which the debtor (withoist fault) receives the court documents
addressed to him with a delay and therefore is lentdb properly get ready for his
defenceé?! In particular for such case Atrticle 19 of the Riagjon provides for something
similar as a "red stop button” — a review of thégment — that enables eliminating the
injustice against the debtor and to cancel the E&@ficate for such judgment.

190. Article 19 of the Regulation clearly shows that teeiew procedurapplies only

to judgements but not court settlements or authentic instrumésgee also Article 24 (3)
and Article 25 (3) of the Regulation).

191. The first sentence of Article 19 (1) of RegulatB®b/2004 to some extent is
peculiarly constructed, because: 1) contrary to uRgmpn 1896/2006 and
Regulation 805/2004, a review of a judgment (thas Hbeen approved as EEO) is
explained as one of minimum procedural standardst(es specified in Chapter Il of
Regulation 805/2004); 2) it abstractly determinleatta judgment may be certified as
EEO only if "the debtor is entitled, under the laisthe Member State of origin, to apply
for a review of the judgment [..]". The latter meathat the national regulatory
enactments of the Member State of origin must ohelprocedural order that provides for
the review of a judgment as such (see also Ar86I€1) (a) of the Regulation, according
to which there should be such order in the MembhateS). In Latvia the procedures for
the review of a judgment has been defined in Chapded of CPL "Re-adjudicating
Matters in Connection with Review of Adjudication Cases Provided for in Legal
Norms of the European Union" and the latter mehasih Latvia from the point of view
of Article 19 of the Regulation, Latvian court judgnts may be approved as EEO
commonly

22! Rauscher, T. (Hrsg.). Européaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen: Sellier, 2010, Art. 19 EG-VollstrTitelV®4bst S.), S. 156.
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192. Who and where is entitled to request the review odEEO? Only thedebtor is
entitled to submit an application regarding theieevof EEO (see Article 19 (1) of
Regulation 805/2004; Section 48§%aragraph one of CPL).
193. Such application may be submitted by the debtaotat immediately as soon as
the conditions described in Article 19 of Regulat&05/2004 are found out. The
Regulation does not provide for a specific term, thhe 45 day term defined in Section
485%, Paragraph two of the Latvian CPL should be tdkemaccount, counting from the
moment when conditions on the review of a judgnmotided for in Article 19 (1) of
Regulation 805/2004 are found out.
194. The debtor may submit an application regarding téeiew of a judgment
delivered by a Latvian court (that has been cedias EEO) to the competent court of
Latvia. In accordance with Section 48%aragraph one, Clause 1 of the Latvian CPL, an
application shall be submitted:
194.1. regarding the review of a judgment or a decisionaoflistrict (city)
court — to the regional court concerned;
194.2.  regarding the review of a judgment or a decisioma oégional court — to
the Civil Matters Court Panel of the Supreme Court;
194.3. regarding the review of a judgment or a decisiothef Court Panel — to
the Senate Civil Cases Department of the Supreniet.Co
195. As already stated, an application on review in laatmust be submitted to the
competent court within a time period of 45 daysrisig from the day when the
conditions of review referred to in Article 19 (&) Regulation 805/2004 are found out
(See Section 485.Paragraph two of CPL). However, lapsed cases imiggken into
account here as well, thus, 10 years (See SecBibh #aragraph three and Section 546,
Paragraph one of CPL).
196. In accordance with Article 30 (1) (a) of Regulat®&0b5/2004, the Member States
shall notify the Commission of the procedures &atification and withdrawal referred to
in Article 10(2) and for review referred to in Astie 19 (1).
197. Notifications of Member States regarding review preedures®*

No. EU Member Review procedure
State
1. Belgium In accordance with Article 1047 of the Civil Proceel Code of Belgium ang

further Articles, each default judgment means thatparty that has not
been present in the proceedings may submit ancapipln regarding the
stay of the judgment irrespective of the reasorabstnce.

In addition to this general provision, under spkecilcumstances a judgment
may be also challenged as defined in Article 11f3B® Civil Procedure
Code of Belgium. The respective procedure in thasten has been
determined in Article 1132 and further Articlegww.just.fgov.bé.

2. Bulgaria Substantiation for the review of a default judgmienéxceptional cases has

222

See:http://ec.europa.eu/justice_home/judicialatlasfiitihl/rc_eeo_communications_Iv_Iv.htm#rc_eeo_co
mmunications2
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been described in Article 240 (1) of the Civil Redare Code.

3. Czech Republic | Regional courts of Czech Republic are acting iroet@nce with Article 58
and Articles 201-243 of the Law No. 99/1963 ColiiCProcedure Law)
with amendments.

4. Germany In conformity with the civil procedure norms of Gmny, the debtor
usually — not only in exceptional cases referredinoArticle 19 (1) of
Regulation 805/2004 — has the right to demand #&wew of a judgmen
adopted if the debtor has not challenged the ctaim default judgment (se
Article 19 (2) of Regulation 805/2004).

a) Default judgments and enforcement orders.

In accordance with Paragraph 338 of ZPO, a debtay mubmit an
application to cancel a default judgment. The sdegal protection means
exists in respect of forced enforcement order hiagt been issued according
to the procedures of a warning (see Paragraph Y@&PO, viewing it in
relation to Paragraph 338 of ZPO). An objectiomxipressed by submittin
an application regarding the objection to the cowhich reviews the caség
The term of the application regarding the objeci®two weeks. This is a
emergency term defined by the law and it is catedldrom the moment o
delivering a judgment. If the application is persilide, proceedings retur
to normal stage as it was before the adoption dalefault judgment
Permissibility of the application is not influenceg reasons due to whig
the debtor has not challenged the claim or haamived at the court.
If in the cases referred to in Article 19 (1) (d)Regulation 805/2004 ng
only the document instituting the proceedings oeguivalent document g
summons to a court hearing was not served propéty,there are als
drawbacks in relation to the delivery of the judgmédor instance, due t
the reason that in both cases they were deliveresich address in whic
the debtor is no longer residing, the followingukagion shall be in force: i
it is not possible to prove that a default judgmentan enforcement orde
has been duly served, or the service is not inefobecause significar
provisions regulating the service have been breichéwo-week period fof
the submission of the application starts only frdtma moment when th
debtor has actually received the default judgmentmforcement order.
Furthermore, the debtor still is entitled to subaritapplication to cancel the
judgment.
In cases referred to in Article 19 (1) (b) of Regidn 805/2004, thus, the
debtor was prevented from objecting to the claim regson of force
majeure, or due to extraordinary circumstancesowitlany fault on his part,
the following regulation shall be in force: if tlbstacle has been prevented
in sufficient time before the end of the term fdwetsubmission of th
application, the debtor may use the common meanthefrights of th
defence, thus, to submit an application (see Iiifidhe debtor, for instance,
was unable to arrive at the court due to a roaffidraccident, normally,
within a time period of two weeks from the momehtte delivery of th
judgment, he would be able to submit an applicagibiner by himself or b
authorising a representative to do it on his behllfthe obstacle stil
remains after the term for the submission of theliegtion has ended,
Paragraph 233 of ZPO provides for a possibility tfee debtor to submit
claim to return the proceedings in the previougestarhis provision doe
not confine itself to force majeure cases and alole party to submit
claim to return the proceedings in the previougyestalways when h
without any fault on his part was unable to obseng of the emergenc
terms (or other special terms) specified in the. lAw application to retur
the proceedings in the previous stage must be stdzhwithin a time perio

of two weeks, counting the term from the day whbee bbstacle wa
prevented. The application may no longer be subthitft more than on

D
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year has passed since the end of the delayed fEhnm.application i
reviewed by such court in whose jurisdiction ittésdecide also about the
application to cancel the judgment (thus, the gauhich reviews the case)
that must be also submitted within a time periotiraf weeks.
If the debtor has submitted a permissible applcato cancel the judgment,
but does not arrive at the court hearing, he ngdoiis allowed to challeng
the default judgment by which his application hamerb declined (se
Paragraph 345 of ZPO). However, the debtor hagdiniights to submit
judicial review. In accordance with Paragraph 524df ZPO, he may ba:
his judicial review on the fact that his absencéhi@ court hearing did nat
occur due to his negligence. General judicial mevigermissibility
limitations (see Paragraph 511 (2) of ZPO) areappiied. A judicial revie
is submitted in the form of a judicial review agliion to the appeal cou
The term for the submission of a judicial reviewoise month; this is an
emergency term defined by the law that is counterhfthe day when a full
judgment has been issued, but not later than fivenths after the
announcement of the judgment. Due to the reasdnath@&mergency term
has been defined in the law, the debtor may submapplication to return
the proceedings in the previous stage in accordaitteParagraph 233 gf
ZPO if the debtor has missed the judicial reviemmtevithout any fault on
his part (see Ibid).

b) Judgments in accordance with the materialsgallproceedings

If the debtor does not arrive to oral hearing amel ¢ourt does not adopt|a
default judgment, but upon the request of the toedidopts a judgment in
accordance with the materials of legal proceediffyg comparison:
Paragraph 331 (2) of ZPO), the judgment may belegéd. In accordanc
with Paragraph 511 of ZPO, a judicial review ismissible if the sum of the
claim exceeds EUR 600 or if the court of first arste allows judicia
review of the judgment due to especially importa@sons (Paragraph 511
(4) of ZPO). The aforementioned description mustad@n into account in
respect to the requirements of the form for thécjatireview and the rights
to request the return of the proceedings to theigus stage.

[¢)

D

5. Estonia Under the circumstances referred to in Article 19 ¢f the Regulation ir
Estonia it is possible to submit applications nefer to Article 203 of the
Code of Civil Procedure or to submit an applicatioegarding the
elimination of a legal error in accordance withidlg 372 and Article 373
of the Code of Civil Procedure.

6. Greece In cases when a debtor does not attend the coaringedue to belated
summons or force majeure circumstances, for instanmaffectable
extraordinary circumstances, the review procedtirhe judgment that ha;
been certified as the European Enforcement Ordesésl by the court o
origin in which the judgment has been announcedther words, the appea
procedure for judgments adopted in absence in daooe with the Code @
Civil Procedure (Article 495 and Article 501, as lwas subsequen
Articles).

— —h =)

7. Spain Review of a judgment in extraordinary circumstandeBned in Article 19
of Regulation 805/2004 may be conducted upon aestiquf the person wh
does not fulfil the obligations by annulling thedgment (Article 501 of the
Civil Procedure Act, Law 1/2000 of 7 January 2000).

[®)

1%

8. France The review procedure as defined by Article 19 isiraple procedure that
applies to the judgments of such court that hagei$she initial enforcement
order.

9. Ireland Provision 11 of Order No. 13 of ti&preme Courtsdetermine that "When

the final judgment has come into force in accoréanith any of the
provisions of the referred to order, the courit donsiders it necessary, ha
legal rights to change or postpone such judgmé&ut'thermore, Provision

Uy
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14 of Order No. 27 of the Supreme Courts states'fiiee court may
postpone any default judgment in accordance withdrder or any of these
provisions due to costs or other reasons".

Order No. 30 of th&Regional Court determines that "Any of the parties
against whom a default judgment has been takenadalesence or absence
of the defender may file a claim to change or pastpthe judgment.”
Further on in the text the judgment determines tAgtidge may ...change
or postpone the referred to judgment”.

Provision 3 of Order No. 45 of theegional Court determines that "The
party against whom a judgment has been taken nupyest the issue of an
order that changes or postpones the referred tpmjedt”. Further on in the
text the order states that "The court may issuefoise to issue the request
to change or postpone the referred to judgment...".

10. Italy Simple and extraordinary review measures defindthlian laws
correspond to the review procedure specified inchetl9 (1) of the
Regulation,

11. Cyprus [Not indicated yét

12. Latvia In relation to the introduction of Article 19 (1)f dhe Regulation, ng

additional provisions in the national regulatoryaeiments were developed
in Latvia, because provisions of the Civil Proceduaw correspond to it in
Latvia.

"Section 51. Renewal of Procedural Time Periods
(1) Upon the application of a participant in thetieg the court shall renew
procedural time periods regarding which there haenbdefault, if the
reasons for default are found justified.

(2) In renewing a time period regarding which thées been default, th
court shall at the same time allow the delayedguiacal action to be carrie
out.

Section 52. Extension of Procedural Time Periods
The time periods determined by a court or a judpey be extended
pursuant to an application by a participant inniedter.

Section 53. Procedures regarding Extension and vikdnef Procedura
Time Periods

An application regarding extension of a time peravdrenewal of delayed
time period shall be submitted to the court whée delayed action had
be carried out. The latter is being decided abwrtchearing by previousl
notifying the participant to the matter regarditng time and place of th
court hearing. Absence of these persons is notbatade for the court t
take a decision.

(2) An application regarding renewal of a procetitime period shall b
accompanied by documents required for the carrguigof the procedural
action, and the grounds for renewal of the timeqoer

(3) A time period specified by a judge may be edezhby a judge sittin
alone.

(4) An ancillary complaint may be submitted regagda refusal by a court
or a judge to extend or renew a time pefitdFalse information!!!]

[oNN))

o

223 s it may be observed, this information provided byl atvia is false and should be replaced with
information regarding Chapter 60.! of the Latvian CPL! See also the abstract of the draft law
No. 15/Lp10 "Amendments to the Civil Procedure Lawi' Paragraph 2 of which it has been specified:
"The possibility on the renewal of procedural timeriods provided for in CPL (Section 51 of CPL)
significantly differs from the judgment review peature provided for in Regulation 805/2004, Regatati
1896/2006 and Regulation 861/2007. The main diffegelies in the fact that in the case of time mkrio
renewal, judgment appeal and review of the judgraéctssation or appeal court is allowed. Meanwhile
case of recognising the review of a judgment astamtiated, the contested decision in accordante wi
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13. Lithuania We provide text of the respective law of the Remubif Lithuania,
according to which Regulation (EC) No 805/2004 t&ie tEuropea
Parliament and of the Council of 21 April 2004 ¢ieg a Europea
Enforcement Order for uncontested claims (OffiGalzette No 58 of 7 Ma
2005) (further in the text: "law") and Code of CiWrocedure of th
Republic of Lithuania (Official Gazette No 36-1340 6 April 2002)
(further in the text: "Code").

A judgment delivered in the absence of the defefydahich is based on
substantiated request of a person who is not presethe review of th
matter and that has been submitted within a timog@ef 20 days from th
moment a default judgment has been made, may lmared (in accordanc
with Article 78 of the Code, this 20 day period nisyprolonged to persons
who have not observed the referred to term dueewmsans that ar
acknowledged by the court as convincing). Afterefptof the application
the court sends it together with appendix copiesht parties and thir
persons involved in the matter, and informs that ithvolved parties ar
being requested and third parties are entitled tdomst written
considerations within a time period of fourteen glajhe court reviews th
application on written procedures within a timeipdrof fourteen days
counting from the end of the submission term ofsiderations. If after th
review of the application the court establishes tha involved party has not
participated in the court hearing due to substtediaeasons about the
occurrence of which it was not possible to inforne tcourt in sufficien
time, and the application applies to a testimongt timight influenc
lawfulness of the default judgment, the court risctie default judgment
and reviews the matter repeatedly.

If the matter is being reviewed in accordance witle documentar
procedure (Chapter XXII of the Code), the court ti@sright to, in case of
convincing reasons, prolong the time period grantetthe defendant for th
submission of objections in accordance with Arti¢B0 (5) of the Code,
well as in cases if the matter is being reviewedaatordance with th
provisions of Chapter XXIII of the Code (speciahfieres for cases relating
to the issue of a court judgment) in case therecarwincing reasons, the
court may prolong the time period for the submissif objections in
respect of a claim of the creditor in conformitytiwiArticle 439 (2) of th
Code.

Article 287 of the Code:

"1. The party which does not participate in a cdwaring has the right t
submit an application regarding the review of aad#fjudgment at a cour
which has made the default judgment, within a tppeeiod of 20 days fro
the day the judgment has been adopted.

2. The following shall be specified in such apdiica:
1) court in which the judgment has been made;

2) applicant;

3) circumstances due to which the applicant hadeeh present at the court

hearing and has not informed the court regardingvioeing reasons fof
absence at the specified day of the court heamuiding proof of such

Article 20 (3) of Regulation 1896/2006, as well Agicle 18 (2) of Regulation 861/2007 must become
invalid. Such procedural consequences are closé&htpter 59 of CPL (Section 482, Paragraph two of
CPL), not the consequences of the renewal of proedtime periods.” Abstract available here:
http://titania.saeima.lv/LIVS10/SaeimallVS10.nsflwdl?OpenView&Count=30
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circumstances;

4) circumstances that may influence the lawfulreess effectiveness of th
judgment and proof of the referred to circumstances

5) more detailed information regarding the clainthef applicant;
6) certifying documents attached to the applicateord
7) signature of the applicant and date the apjhicdtas been drawn up.

3. The amount of applications and copies of apmasdsubmitted to th

court shall correspond to the parties and thiré@es involved in the matter.

4. Errors in the application shall be eliminated @ocordance with th
procedures for the elimination of errors in claims.

5. If judicial reviews and application regardingetheview of a defaul
judgment are submitted in relation to the same enathe applicatiorn
regarding default judgment and any court decisiagmsrespect of the
respective judgment shall be reviewed the first."

Article 430 (5) of the Code:

"If objections have been submitted after the tefrwenty days or they d
not conform to Paragraph 1 of the Article, the ¢talrall refuse to accey
them." A separate appeal may be submitted regarslicy court order ir
which it has been refused to review objectionsth# defendant does n
observe time limits due to convincing reasons,dirt may, upon reques
prolong the submission term.

Article 439 (2) of the Code:

Objections of a debtor in respect of a claim of¢heditor shall be submitte
in written form within 20 days from the moment ttiebtor has received
notice regarding the court order. Objections cquoes to the geners
content and procedure document requirements, efoefite requirement t
specify reasons. If due to convincing circumstanties debtor submit
objections after the time period specified in theidde, upon the request ¢
the debtor the court may prolong the time period $obmission of
objections. A separate appeal may be submitteddagasuch court orde

in which it has been refused to review the objectiobmitted by the debton.

Article 78 (1) of the Code:

"The time period may be prolonged for persons waeehnot observed th
time period for submission defined by the law oedained by court due t
reasons that are regarded by court as convincing."

D
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14.

Luxembourg

Judgment review procedure in accordance with Axtidd (1) of the
Regulation is being implemented in conformity witte provisions of the
New Civil Procedure Code in respect of appeal ptaoes of civil and
commercial matters.

15.

Hungary

Review of judgments on certification of the Eurap&aforcement Orders i
regulated by Chapter VIl of 1952 Ill Law of thev@iProcedure Code.

16.

Malta

Review measures have been described in Article 1)9 gnd they are
resolved by the Civil Court (First Hall) of Malta.

17.

The
Netherlands

Review of a decision regarding uncontested claimsa¢cordance with
Article 19 of the Regulation may be applied in confity with Article 8 of

the European Enforcement Order Implementing Actn laccordance with
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Article 8 (3) the order on review must be demandydmeans of an
application, Article 261 and subsequent Articles tbé Code of Civil
Procedure shall be applicable.

Article 8 of the European Enforcement Order Implementing Act

1. In respect of decisions on uncontested claimwhih the referred tg
Regulation applies, the creditor may request thetcovhich has delivered
the order, to review the matter as specified inchat19 (1) (a ) and (b) o
the Regulation.

2. If the application on review applies to a judgmyét must be submitted gs
an application of judicial review in accordancehntrticle 146 of the Code
of Civil Procedure.
3. If the application on review applies to the aledecision, it must be
drawn up as a simple submission.
4. Applications must be submitted:
a) within a time period of four weeks after theification of the decision tg
the debtor in cases that cover the criteria defineirticle 19 (1) (a) of the
Regulation;

el

b) within a time period of four weeks as soon asifying circumstances n
longer exist in cases that cover the criteria @afim Article 19 (1) (b) of the
Regulation applies;

O

18. Austria If corresponding documents are dully issued: aniegdion regarding the
renewal of the previous conditigithe time period for the submission of the
application on appeal of the sustained claim hanbaissed or the court
hearing of the review of the case has not beendsts

If the documents have not been dully issued: adicgtipn regarding the
issue of a decision anefif the decision has been adopted in a singleestag
procedure as a payment order or an order to ppyoaissory note), appeal
of the decision(in case of default judgments), contest of a degigin
respect of default decisions).

19. Poland Review procedure: exemption from the submissioapgeals in accordange
with Articles 168-172 of the Code of Civil Procedur

"Article 168 (1). If any of the parties without the fault of theivio have not
managed to submit the application within the spediperiod of time, the
court shall prolong the submission term. The caway adopt the decision at
a closed court hearing.
§ 2. The exemption is not intended if unfavourgiriecedural consequences
are caused to any of the parties in the delayeidger

Article 169 (1). A letter with an application regarding exemptioralstoe
submitted to court where the matter had to be veaik submitting it within
a week after the circumstances that caused nomabg=e of terms are np
longer in force.

Article 169 (2). Reasons for application must be substantiateldeetter.
Article 169 (3). The party must act after the submission of thdiegupon.
Article 169 (4). After a year has passed after the end of the tenm,
exemption may be permissible only in extraordingrgumstances.
Section 172.An application sent to the court regarding exempfrom the
defined term does not yet provide for the commerargnof review or
enforcement of a judgment. However, taking intocairt the circumstance
the court may suspend proceedings or enforcemettieofudgment. The
court may adopt the decision at a closed courtihgalf the application ha
been accepted, the court my review the matter inmedgl."

N——O

20. Portugal Review procedure referred to in Article 19 (1) ¢dthe Regulation has been
incorporated in Article 771 (e) of the Code of CRiocedure.
Review procedure referred to in Article 19 (1) ¢bxthe Regulation has been
incorporated in Article 146 of the Code of Civildeedure.
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21.

Romania

In accordance with the regulatory enactmenfs Rbmania, revie
procedures referred to in Article 19 (1) of the Ragon are review i
normal procedure and extraordinary review.

22.

Slovakia

In conformity with Article 19 (1) (a) of the Regtilan, courts of Slovakia
are entitled to verify judgments in accordance wfitticles 201-243 (j) of]
the Code of Civil Procedure. Therefore in confoymitith Article 19 (1) (a)
of the Regulation, courts of Slovakia are entittedverify judgments in
accordance with Article 58 of the Code of Civil Bedure (exemption from
time period limitation).

23.

Slovenia

In Slovenia — review of a judgment in accordancthviirticles 394-405 of
the Code of Civil Procedure Lawlfnova postopka pdlenih 394 - 405
Zakona o pravdnem postopku

24.

Finland

In accordance with Article 12 (1) of the Regulationinimum standards
referred to in Chapter Ill are applicable also &fadlt decisions made in
conformity with Article 3 (1) (b) and (c). In acaance with Article 12 (2)
Chapter 1l shall be applicable if a default judgmevas announced in the
appeal court.
If a default judgment has been made in circumstrtbat conform tg
Article 3 (1) (b) and (c), in definite circumstascine debtor has the right to
demand the review of a judgment in accordance aititle 19 (1) to certify
the judgment as the European Enforcement OrderFiidand due tg
passiveness of the debtor a default judgment wagtad at a regional court.
In accordance with Section 12 (15) of the Code ofilProcedure, the
debtor has the right to demand a repeated revigleofmatter within a time
period of 30 days from the day a certificationted judgment was received
In order to apply the referred to provision, itrist important whether th
debtor is aware of the default judgment. Limitatwfnthe thirty-day period
does not come into force until the moment when faude judgment hag
been issued to the debtor. Therefore the refeagudvision is broader th
the minimum standard referred to in Article 19.tRarmore, in Chapter 3
of the Code of Civil Procedure types of extraordinappeal are possible {o
default judgments, including Paragraph 1 — claimattis based on
procedural error and Section 7 — application onusment that is based on
a significant error. Besides, types of extraordinappeal referred to i
Section 17, Chapter 31 of the Code of Civil Procedare available t
restore the term.

D

25.

Sweden

An application for review may be submitted accogdio the procedures of
an appeal in accordance with Chapter 50, Sectiohtthie Code of Judicial
Procedure as an application for the review of tlaten anew in accordange
with Chapter 44, Section 9 of the Code of Judidtabcedure, as a
application for the review of the matter anew is@dance with Chapter 59,
Section 1 of the Act (1990:746) on payment orders assistance (Articl
19 of the Regulation on uncontested claims of Eeaop Enforcemen
Orders).

"Chapter 50, Section 1 of the Code of Judicial Praedure

A party desiring to appeal from a district courigement in a civil case shall
do so in writing. The appeal paper shall be dedideto the district court. |
shall have been received by the court within threeeks from th
pronouncement of the judgment.

Chapter 44, Section 9 of the Code of Judicial Prodere

A party against whom a judgment by default has @ared may apply for
reopening of the case at the court in which théoaawas instituted withi
one month from the date on which the judgment veasgesl upon him. |
reopening is not applied for, the judgment mayb®attacked to the extent
that it is against the party in default.
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An application for reopening shall be submittedwiriting. If the default
judgment was entered during the preparation, thgliGgion ought to
contain everything necessary to complete the pagiparby the applicant.
Chapter 58, Section 11 of the Code of Judicial Preclure

If a person has missed the time applicable to dpgainst a judgment g
decision or for reopening or reinstatement, andeifhad legal excuse, g
application by him the expired time may be restored
Chapter 59, Section 1 of the Code of Judicial Prodere
A judgment that has entered into final force shml set aside for grav

procedural errors on appeal by the person whosa tights the judgment

concerns:
1. if the case was entertained although a procédupediment existed tha
a superior court is obliged to notice on its owfitian,
2. if the judgment was given against someone wha wat properly|

summoned nor did appear in the case, or if thetgigha person who was

not a party to the action are adversely affectethbyjudgment,

3. if the judgment is so vague or incomplete that ¢ourt's adjudication on

the merits cannot be ascertained therefrom, or

4. if another grave procedural error occurred endburse of the proceedings

that can be assumed to have affected the outcothe chse.

An appeal for relief for a grave procedural errorguant to paragraph 1,

clause 4, founded on a circumstance not previomsigked to in the cas

shall be dismissed unless the appellant shows plehzuse that he was
unable to invoke the circumstance in the proceedioigotherwise had a

valid excuse for failing to do so.
Section 52 of Act (1990:746) on payment orders ara$sistance

If the defendant is not satisfied with the judgminthe matter regarding
payment order or common assistance, he may regeststration of lega
proceedings."

26.

United
Kingdom

England and Wales

Rules of the courts of England and Wales draftedcicordance with 199)

Civil Procedure Act will be used for the implemetida of the referred tg
Regulation. The referred to court rules are knowrCavil Procedure Rule
and have been and have been adopted in accordaititeswbordinate
regulatory enactment.
Article 19 (1) envisages that the debtor must htdnee right to submit ar
appeal for the review of a judgment in circumstangéhen he has ng
received the document instituting the proceedirrgseowas prevented fror
objecting to the claim without any fault on his par

In accordance with Part 13 of the Civil ProcedureleR, the debtor i
allowed to request the review of a judgment if st provided for by
circumstances referred to in Article 19. The lattefines the procedures f
the preparation of an application for the postposi@mor change of
judgment. A judgment without the presence of a nidé&t may be obtaine
if the guilty party has not approved the receipswinmons and/or advocac
In accordance with Part 13 of the Civil ProceduragleR, the debtor i
allowed to request the review of a judgment if st provided for by
circumstances referred to in Article 19. The lattefines the procedures f
the preparation of an application for the postpoz@mor change of
judgment.

Full version of Part 13 is available at:
http://www.dca.gov.uk/civil/procrules_fin/contergafts/part13.htm

There are no definite requirements for the preparatf an application fo
the postponement or change of a judgment. UsualpliGants use Forn

=
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(http://www.hmcourts-service.gov.uk/courtfinder/f@m244 eng.pdf Thel
requested procedure must be specified in the ajgit and the request
postpone or change the judgment must be explaif@djnstance, the
applicant has not duly received the procedure gegmm to prepare fo
defence. Review of the application provides forepeated review of th
judgment.

Scotland

It is anticipated that court rules existing in Saot both at the court of firs
instance (Sheriff Court) and supreme civil courby@ of Session) shall b
applied to introduce the Regulation together witmecessary adjustments
The respective rules of the court of first instar(@&heriff Court) and
supreme civil court (Court of Session) have beempited further on. Full
version of the rules and respective forms is abbdla here:
www.scotcourts.gov.uk

o

D

D ~

Rules of the court of first instance (Sheriff Cour}
Small claims

Small Claims Rules of 2000 regulate procedures aiters in which the
amount of the claim does not exceed GBP 750.

Review of a judgment:
There exist three types of reviews — withdrawakaflecision, appeal an
request to change etc. a judgment.

o

In accordance with 21.10 rule, any of the partiesy mequest to change
cancel or cease a judgment, or suspend the enfergeoi a judgment
shortly mentioning the reasons for the applicabeforehand.

In accordance with 22.1 rule, any of the partiey mabmit an application
regarding recalling of a judgment by submitting tpoml of form No. 20,
explaining the absence of the party and mentiottiegoffered defence.

=h

In accordance with 23.1 rule, a party may submiappeal on the basis ¢
form No. 21 to the sheriff principal not later thdd days after the fing
judgment, which includes a claim regarding the tirse of the matter an
legal basis for the appeal.

o —

In accordance with 23.4 rule, an application regeyda permit on the
postponement of a judgment in respect of the repaymeriod or any othe
related order, specifying the legal basis of thpeah may be submitted Qy
using form No. 22. If a permit for the postponemeftenforcement is
granted, the application shall be submitted bygisimm No. 23.

-

Full version of the rules is available on the hoats section of the court of
first instance (Sheriff Court) www.scotcourts.gov.uyk
www.scotcourts.gov.uk/sheriff/small_claims/indexasd section provide
for in the law on small claims (Act of Sederuntprias are available in ne
chapter.

|

—

Simplified procedure

Simplified Procedure Rules of 2000 regulate proceslin matters in which
the amount of the claim is within the limits of GBBO and GBP 1500.

Review of a judgment:
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o

There exist three types of reviews — withdrawakaflecision, appeal an
request to change etc. a judgment. Furthermorsethee special riles for g
appeal in respect of the enforcement of a judgroemepayment of means.

=

In accordance with 24.1 rule, any of the partiey mabmit an application
regarding recalling of a judgment by submitting tpoml of form No. 30,
explaining the absence of the party and mentiottiegoffered defence.

=

In accordance with 25.1 rule, a party may submitppeal on the basis 0
form No. 31 to the sheriff principal not later thad days after making th
final judgment, which includes a claim regarding gubstance of the matt
and legal basis for the appeal.

[¢)

(1%
==

In accordance with 25.4 rule, an application regeyda permit on the
postponement of a judgment in respect of the repaymeriod or any othe
related order to be executed by using form No.r&2wahere the legal bas
of the appeal must be specified. If a permit foe thostponement g
enforcement is granted, the application shall bemrstied by using form
No. 33.

=0 -

Full version of the rules is available on the hoatgn section of the court of
first instance (Sheriff Court) www.scotcourts.gov.uyk
www.scotcourts.gov.uk/sheriff/summary cause/indgx.a and  section
provided for in the law on small claims (Act of ®ednt). Forms are
available in next chapter.

Normal procedure

Normal Procedure Rules of 1993 regulate procedarestters in which the
amount of the claim exceeds GBP 1500.

Review of a judgment:

There exist two types of appeal methods at sheriffcipal and Court of
Session, as well as reponding procedure.

In accordance with 8.1 rule, the defendant may sulam application
regarding recalling of a judgment by submitting eponding note
explaining the absence of the party and mentionie offered defence.
Such application does not require a specific folraywever, usually it i
completed in Initial Writ style (form G1). If consehas been received
further on the procedure is organised as if theemf#dnt would have
submitted a report on the intention of defencectiBe 93 of the 1907 law
on Sheriff Court determines that the appeal maglignitted by writing it
on the form of the main partner or a separate fdformal Procedure Rules
31.1 and 31.2 specify the time limits.

17

Full version of the rules is available on the hoatsn section of the court of
first instance (Sheriff Court) www.scotcourts.gov.uyk
www.scotcourts.gov.uk/library/rules/ordinarycausdéx.asp and section
provided for in the law on small claims (Act of ®eadnt).

1994 Court of Session Rules
Review of a judgment:
In accordance with rule 19.2, the defendant maymsulan application
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regarding a claim on recalling a judgment, at thens time submitting
defence arguments in the respective matter. Reeofethe matter shall be
continued as if the arguments would have been dtduhin time.

D

Full version of the rules is available on the hoamg section of the Court
of Session www.scotcourts.gov.uk
www.scotcourts.gov.uk/session/rules/index.asp

Northern Ireland
It is anticipated that the existing court rulesNafrthern Ireland shall be use
for the introduction of the referred to Regulatidie referred to rules ar
known as Rules of the Supreme Court (Northern mala980 (adopted i
accordance with Judicature (Northern Ireland) A@78 and they regulat
the procedures in the Supreme Court of Northerdand and the
Magistrates' Courts (Northern Ireland) Order 198dopted in accordang
with Magistrates' Courts (Northern Ireland) Act ©98nd Civil Evidence
(Northern Ireland) Order 1997 and regulatory proced at Magistrates
Courts). Most important parts of these rules aeeified in appendix.
Article 19 (1) envisages that the debtor must htinee right to submit ar
appeal for the review of a judgment in circumstaneéhen he has ng
received the document instituting the proceedingseowas prevented from
objecting to the claim without any fault on his fpar

Order 13, Rule 8 of 1980 Supreme Court of Northieetand allow the
debtor to submit to the court an appeal regardhmg postponement g
change of a default judgment. Even though therotsspecific application
form, overall it may be submitted in the form ofnsmons or written
testimony in accordance with the procedure proviidedn Order 32, using
form No. 28 in appendix A to the rules.

Furthermore, Order 12, Rule 12 of 1981 Magistrafesirt does allows th
debtor to submit exactly such application of anemgbo the Magistrates
Court. Due to the reason there are no specificireapents regarding the use
of the form, the application may be submitted wéhnotice regarding
moving and a certifying written testimony in accande with Order 14 an
using the general form No. 1 and No. 2 as defimedupplement No. 1 t
the rules.

Both courts postpone or change the judgment aacugrdd their own
discretion, and there are no rules that would aeffire execution thereof.
Gibraltar

In accordance with the rules of the Supreme Cdu@Gibraltar, Rules of the
courts of England and Wales are in force in Gilralt
Rules of the courts of England and Wales draftedcicordance with 199)
Civil Procedure Act will be used for the implemeitda of the referred tg
Regulation. The referred to court rules are knowrCavil Procedure Rule
and have been and have been adopted in accordaititeswbordinate
regulatory enactment.
Article 19 (1) envisages that the debtor must htinee right to submit ar
appeal for the review of a judgment in circumstangéhen he has ng
received the document instituting the proceedirgseowas prevented from
objecting to the claim without any fault on his fpar

In accordance with Part 13 of the Civil ProceduraleR, the debtor i
allowed to request the review of a judgment if st provided for by
circumstances referred to in Article 19. The lattefines the procedures for
the preparation of an application for the postpozi@mor change of a
judgment. A judgment without the presence of a nidé@t may be obtained
if the guilty party has not approved the receipswinmons and/or advocacy.
Full version of Part 13 is available at:

D D = 0 o

—

=

11}

OO

(*2

—

o
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http://www.dca.gov.uk/civil/procrules_fin/contergafts/part13.htm

No specific requirements have been defined for pheparation of ar
application on the postponement or change of a nmgddg. Usually
applicants use Form N244 ht{p://www.hmcourts-
service.gov.uk/courtfinder/forms/n244_eng)pdThe requested procedure
must be specified in the application and the regteepostpone or chang
the judgment must be explained, for instance, thgli@ant has not duly
received the procedure description to prepare &ernte. Review of the
application provides for a repeated review of tidgjment.

[}

198. The application of adjudication must obligatory @pe specific circumstances
that are on the basis of the review and that haenbisted in Article 19 (1) of
Regulation 805/2004. No State fee has to be paithf® submission of such application
to the competent court of Latvia. In Latvia an #gion regarding review of
adjudication shall be adjudicated by written pragedSee Section 48®f CPL).

199. Basis of review of a judgement which has been cditd as EEO — lack of
provision to the debtor of due information. From theArticle 19 (1) (a) (i) of the
Regulation 805/2004 it follows thahe document instituting the proceedings an
equivalent document or, where applicalttee summons to a court hearinghall be
served by one of the methods provided for in Agtitd of the Regulation (without proof
of receipt). If the aforementioned documents hasenbserved by one of the methods
provided for in Article 13 (with proof or receiptgview procedure will not be able to be
initiated, based on the Article 19 (1) (a) of thegRlation. Here it should be stated that
also within the framework of methods of servicestipulated by the Article 13 of the
Regulation (with proof of receipt), the documentm dbe served to the debtor late.
Therefore, law specifies two types of solutionstfos issue: 1) according to analogy, to
apply Article 19 (1) (a) of the Regulation; or ?)relate the aforementioned situation to
Article 19 (1) (b) of the Regulation by readingrto the general clause "extraordinary
circumstances”, accordingf{

200. Article 19 (1) (a) (i) of the Regulation statesetvice 1) was not effected in
sufficient time 2) to enable him [debtor] to arranigr his defence, 3) without any fault
on his part." It should be mentioned that legahmoof the Regulation 805/2004, that are
dedicated to the minimum standards for proceedidgscles 13, 14), do not point to due
service of documents. Requirement of sufficienttiis only present in Article 19 of the
Regulation. The notionwithout any fault on his [debtor's] part" will have to be
assessed by the court for each separate casedinaliyi.

201. Just like in the event of applying Article 19 (1)) (of the Regulation, also
Article 19 (1) (a) of the Regulation provides thia debtor has to act promptly to initiate
a review procedure.

224 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 19 EG-VollstrTitelV@Pabst S.), S. 158; Rauscher, T. Die Europaische
Vollstreckungstitel fir unbestrittene Forderungkliinchen, Heidelberg: Sellier, 2004, S. 62.
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202. According to Article 19 (1) (b) of the Regulation 805/2004, the debtor may
submit an application for review also in case thbtdr was prevented from objecting to
the claim by reason of force majeure, or due toaextinary circumstances without any
fault on the part of the debtor. In such case #igat shall have to submit an application
for review promptly. The termgromptly " has to be interpreted autonomously, and not
by applying any of the interpretations or even tesat by the law of the forum.
203. Atrticle 19 (1) (b) of the Regulation 805/2004 inbés all those cases where the
fault on the part of the debtor regarding prompilyjection to the claim cannot be
established. Such cases should also include sitsawhere the debtor has been serviced
documents in a language not understood by him,owttlexplaining his right to object to
service of such documents. Therefdhe legislator of the EU should consider the
possibility to include clear principle of familiar language in the minimum standards
for proceedings.
204. The notion prevented from objecting to the claini inter alia, should be
interpreted through the understanding of Articl€l} of the Regulation 805/2004. The
aforementioned notion will include:
204.1. cases where the due date for arranging for thendefeas been missed,;
204.2. situations indicated by Article 3 (1) (c) of thed®éation where the debtor
has missed the day of court hearing and has therefat appeared at the court
hearing regarding, and has therefore not contiraigecting to the claim during
the hearing®
205. Legal consequences of hearing of an application faeview. Article 19 of the
Regulation 805/2004does not provide for the legal consequences grigincase the
court satisfies or refuses the application foreaniAccording to th&ection 483 of the
CPL, a Latvian court examining application for reviewd adjudication has the
undermentioned opportunities.
206. If the court determines that there are circumstarfoe review of adjudication
(that has been certified as EEO)slitall set asidethe appealed adjudication in fahd
refer the matter for re-adjudication in a first instance court. An ancillary complaint
may be submitted regarding this decision of thertc(Bection 48% Paragraphs two and
four of the CPL). Apparently, if an adjudicationih had been certified as EEQO) is set
aside, also the approval of EEO loses effect retioaly*?® (i.e., it loses effect from the
moment it had been issued, and not from the moméroming into effect of the
decision of the review instance court). Possitilg, legislator of the Republic of Latvia
should explicitly state in Chapter 68 of the CPL what happens not only with the

225 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 19 EG-VollstrTitelV@Pabst S.), S. 158; Rauscher T. Die Europaische
Vollstreckungstitel fir unbestrittene Forderungeltinchen, Heidelberg: Sellier, 2004, S. 63.

226 D'Avout, L. La circulation automatique des titresécutoires imposée par le réglement 805/2004 du 21
avril 2004.Revue critique du droit international priva® 1 (janvier-mars), 2006, p. 38.
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judgement, but also with the approval of EEO (Appedix | to the Regulation),
taking into account also Article 6 (2) of the Reguaition 805/2004.
207. In cases when the execution of EEO in the territwfry atvia has already been
performed Section 635 Paragraph five of the CPL providegduersal of executionof
the judgement (which has been certified as EEOproblems will arise in case the EEO
has already been executedanother Member State (not Latvia, which has issued the
EEO and is examining the application for reviewhe legislator of the EU should
solve such situations autonomously in the Regulatid805/2004 by providing a
special standard form in the case of reversal of egxution. Currently this issue of
reversal of execution has been left in the competei the national laws of the Member
States.
208. At the moment, the only solution regarding the appt of EEO (Appendix | to
the Regulation) can be found in concurrent appbcatof Article 6 (2) of the
Regulation 805/2004, namelywhere a judgement certified as a EEO has ceasdx to
enforceablea certificate of lack or limitation of enforceltyi shall, upon application at
any time to the courbf origin, be issued, using the standard form in Appendix IV
According to the Section 54 Paragraph four of the CPL, the standard form meet in
the Article 6 (2) of the Regulation 805/2004 sHa#l drawn up by the court upon the
request of a participant in the maftér The standard form in Appendix IV drawn up by
the Latvian court will be sent for further executito the Member State ehforcemenof
EEO.
209. If the enforcement has not been performed yetd#digor, who has submitted an
application for review in the Member Stateasigin of EEO, has the right to request the
court of the Member State ehforcemento stay or limit the enforcement of EEO (see
Article 23 of the Regulation) for the period whilee court of the Member State arfigin
examines the issue of review of judgement.
210. If the court recognises that circumstances ind&catethe application cannot be
regarded as circumstances for review of adjudinaiioshallrefuse the application An
ancillary complaint may be submitted regarding dhésision of the court (Section 485
Paragraphs three and four of the CPL).
211. From the Section 48%aragraphs one, three, and four of the CPL nivilear:
211.1. at which moment decision of the Latvian court conms force in an
review caseFrom Section 442 Paragraph one of the CPL it ¥edldhat if the
debtor lives in Latvia, decision comes into fordeermathe period of 10 days for
submitting an appeal has ended. But if the deliwesl|in another EU Member
State, the adjudication comes into force afterpdeod of 15 days for submitting
an ancillary complaint has ended (see Section 442d¢Paph oné of the CPL). If

22T An issue regarding reversal of execution of thePPGhall be decided by the court which upon setting
aside of the EOPP re-adjudicates the matter (se@8&35 Paragraph five of the CPL).

228 pccording to Article 6 (2) of the Regulation 808{®, such application may only be submitted by the
debtor.
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a court of higher instance satisfies the applicatibthe debtor and sets aside the
judgement, no special problems arise. But if therichas refused the application
of the debtor, the judgement remains in force.

211.2. does the court send the decision not only to tHaadebut also to the
plaintiff? From the Section 231 Paragraph two of the CPallibis, that decision
has to be sent only to the person to which it eslafpparently, here both the
debtor, and the plaintiff are meant.

211.3. from which moment the court decision becomes esdtie? From the
moment the period for submitting ancillary comptaias stipulated by the
Section 442 of the CPL, has ended.

1.8. Certification of the enforceable document as EEO
1.8.1. Issuing of EEO certification to judgements

1.8.1.1. Request and standard form in the Appendix |

212. According to Section 541Paragraph one of the CPL, the creditor has togueep
written request on drawing up an EEO. This reqbestto be submitted to the court in
which the matter is located at that moment. NeiRegulation 805/2004, nor the CPL set
a specific form of the request; however, it is gjgd to draw it up so that the court can
establish whether the Regulation 805/2004 is aa@llicable to this case, including by
providing information whether the decision has esdeinto force, but if it has to be
enforced immediately, information on when was ivegi, as well as to indicate
information certifying that the scope (from the moiof view substantive matter,
geographical application, and application in timme)he Regulation includes the case and
that the judgement has been made regarding anchigsted claim. If only partial EEO
can be issued, the creditor has to indicated thike request.

213. Upon receiving the request, the court takes a wecisegarding the issuing of
EEO (satisfies the request) or non-issuing the(eefuses the request). If the court
establishes that all minimum procedural standaede tbeen complied to, it shall issue
EEO by using the standard form in the Appendix Itlhe Regulation, according to
Article 9 (1) of the Regulation 805/2004. This stard form can be easily drawn up in
the European Judicial Atlas in Civil Mattéfs. According to Article 9 (1) of the
Regulation, the Latvian court shall issue the EBChe language of the judgement,
namely, Latvian.

214. Member State of origin (Article 4 (4) of the Redida) of the judgement is
indicated at Paragraph 1 of the certificate, buPatagraphs 2 and 3 — the court that
issues the EEO certificate and has made the judgem® well as contact information of

22 The European Judicial Atlas in Civil Matters canfbund at:
http://ec.europa.eu/justice _home/judicialatlaséhtiml/index_Iv.htm
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the court. The information required by Paragraphen? 3 will usually match. At
Paragraph 4 the main information on the judgemenndicated, i.e., date when was it
made, case number, as well as parties to the case.

215. A detailed description on the claim has to be idelliat Column 5 of the form —
both the principal and the procedure and term ghpnts have to be indicated, as well
as interest rate or other costs (fees, costs cetateourt proceedings) indicated in the
judgement. If the judgement is to be enforced & Member State of origin, a click has
to be made in the box next to Paragraph 6, butefjgdgement can still be appealed, it
has to be indicated in Paragraph 7. The next paphgrinclude important information on
the case in which the judgement has been made:hehéehe claim is uncontested
(Paragraphs 8 and 9), whether it has been madesaimer contract (Paragraph 10). But
information on whether all minimum procedural start$ for uncontested claims have
been complied with has to be indicated in Paragrddhto 13.

216. At the end of the form of EEO certificate, the @aand date of drawing up the
certificate has to be indicated and certified gl send signature.

1.8.1.2. Lanquage of EEO

217. As mentioned before in this Study, although Reguta805/2004 does not
explicitly state in which language the documensdiinting the proceedings or summons
to a court hearing have to be made, but Articl@)(early indicates th&EO has to be
issued in the languagen which the judgement has been made. Consequamityrding
to Section 541 Paragraph one of the CPL, EEO in Latvia shall tzavd up by court in
Latvian.

218. However,by submitting EEO for enforcementto the competent authorities of
the Member State of enforcement, translation of BEO the official language of the
Member State of enforcement, according to Artiddg2) (b) of the Regulation has to be
submitted. If there are several official languamethat Member State, the EEO has to be
submitted in the official language of court prodegd of the place where enforcement is
sought. In Latvia that is only Latvian language.

219. According to Article 30 (1) (b) of the Regulatiaiember States may also notify
of any other language accepted for drawing up théficate. Separate Member States
have notified that they accept EEO also in otheglmges®*° for example:

The Czech Republi: Czech, German, and Hungary: Hungarian and English
English
Estonia: Estonian and English The Netherlands: Dutch, or any other language

mastered by the debtor

France: French, English, German, Italian, and | Sweder: Swedish and English
Spanish

Luxembourg: French, Luxembourgian, and Finland: Finnish, Swedish, English

230 gee the current information in the European Jabichtlas in Civil Matters, available:
http://ec.europa.eu/justice_home/judicialatlasflitihl/index_Iv.htm
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| German | |

220. So, when submitting EEO for enforcement in Estoniaan also be submitted in
English.

221. According to the Regulation, only EEO has to bendlated, but the other
documents do not have to be translated. TranslatidBEO has to be certified in the
procedure as set by the national legal norms oMémber State. For example, in Latvia
the translation should be certified pursuant toG@adinet Regulation "Procedures for the
Certification of Document Translations in the OificLanguage®’, although it must be
said that these regulations are very general. @iyré is not defined explicitly enough,
what persons can be translators; moreover, tramslaf legal documents has its own
specifics that cannot be mastered by all trandator

1.8.1.3. Problem of servicing EEO to the debtor

222. Article 9 of the Regulation 805/2004 sets only that:

1) the EEO certificate shall be issued using tlemdard form in Appendix I,
and

2) the EEO shall be issued in the language of tldgg¢ment (court settlement
or an authentic instrument).

223. Regulation 805/2004 does not provide for a procedarwhom and how EEO
certificate has to be sent (or serviced). Unledsonal laws of Member States do not
explicitly provide for service of EEO to the dehtthhe EEO certificate to the debtor is
not serviced (or sent). However, it should be relaththat according to Article 6 (1) of
the ECHR, EEO certificate should be serviced todilator latest until commencement of
compulsory executioft?

224. Section 541 Paragraph one of the CPL of Latvia does not sifeuthat an EEO
certificate issued in Latvia should also be issieetthe debtor.

225. If an EEO issued in another EU Member State is stiddnfor enforcement in
Latvia, then pursuant to Section 555 Paragraphobitiee CPL of Latvia, a bailiff, when
about to commence execution, shall notify the debyosending or issuing a notification
(but not EEQ!) regarding a duty to execute the didption within 10 days.

226. In order for the debtor to use the right provided by Regulation 805/2004 to
defend oneself against EEO, the debtor has to hawan opportunity to receive an
EEO certificate. Currently this is not provided neither by Regulation 805/2004, nor
by the CPL of Latvia.

#! Cabinet Regulation No. 291 “Procedures for thetifiation of Document Translations in the Official
Languagel atvian Herald No. 302, 29.08.2000

232 Rauscher, T. (Hrsg.). Européaisches Zivilprozessd Wollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 9 EG-VollstrTitelV®4&bst S.), S. 102.
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1.8.1.4. Service of EEO to the creditor

227. Neither Article 9 (1), nor Article 20 of the Regtitan states explicitly that EEO
certificate has to be issued to the creditor. Hawewrom Article 20 (2) (b) of the
Regulation it can be concluded that EEO (or a dbpyeof which satisfies the conditions
necessary to establish its authenticity) has tasbaed to the creditor. Otherwise the
creditor is not able to fulfil the requirement oftisle 20 (2) of the Regulation that the
creditor is required to provide the competent esdarent authorities of the Member State
of enforcement, inter alia, with copy of EEO cecate which satisfies the conditions
necessary to establish its authenticity.

228. Pursuant to Section 541Paragraph one of the CPL of Latvia, a Latvian tour
shall draw up an EEO on the basis of request frioencreditor. This means that this
drawn-up EEO shall be issued to the creditor. SEIEE® is an enforcement title in Latvia
(right next to national execution documents — seetiSn 540 Paragraph one Clause 7 of
the CPL), according to analogy Section 541 Pardgtiagee, which explicitly states that a
writ of executionshall be issued to judgement creditdrhis or her written request, can
also be applied. Possibly, it should also be sjgetifi Section 541 .of the CPL.

229. In the context of EEO, the creditor shall have theopportunity to receive
several copies of EEO certificate for submitting tkm for enforcement in different
EU Member States. Section 541 .0of the CPL of Latvia should clearly provide for
such an opportunity.

1.8.1.5. Problem of challenging refusal to issue EEO ciexile

230. Certifying a decision as EEO in the Member Statemdin is performed by a
unilateral procedure (without participation of pes) andcannot be appealed(see
Article 10 (4) of the Regulation 805/2004, as was| Section 541Paragraph one of the
CPL of Latvia). It means that the creditor (and ooly the debtor) has no opportunity to
appeal certification of a decision as EEO. Howeweiseparate cases Member States in
their national legal acts can provide for procecasdo how the creditor should act if the
court has left the application regarding certifyagecision as EE@ot proceeded with
due to some errofS3 A solution in Latvia could be similar to leavintaement of a
claim not proceeded with, if the judge takes aagrad decision, which can be appealed
and which does not pose obstacles to the subrtot&ubmit a similar statement after the
deficiencies have been rectified (see Section ¥3the CPL). Unfortunately, the CPL

233 gee: Wagner, R. Die neue EG-Verordnung zum Eisopén VollstreckungstitelPRax 2005, Heft 3,
S. 197.
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does not stipulate anything like that in relationBEO?** It is not even stated that a
Latvian court could have a possibility to leave application (request) on certifying a
decision as EEO not proceeded with (see Sectiort ®ragraphs one and six of the
CPL). It is also not regulated what information sldobe included in the application
(request) of the creditor on certifying a decis@msm EEQ™® These, however, are not
regarded material drawbacks, since they can bdvexbby using analogy of legal norms
and systematic interpretation.

231. If the debtor has appealedlacisionthat has been certified as EEO or has applied
for the rectification or recall of EEO certification pursuant to Article 10 of the
Regulation in the Member State of origin of theisien, then the competent court of the
Member State of enforcemédnbt the Member State of origin!) may, upon apgtiien by

the debtorlimit the enforcement proceedingsto protective measures, in such case the
enforcement id allowed by applying any of measusesuring execution, or under
exceptional circumstancestay the enforcement proceedinggsee Article 23 of the
Regulation 805/2004 and Section &4df the CPL). The mentioned measures shall also
be applied in cases provided for by Article 19hef Regulation 805/2004.

232. If court where the request on issuing of EEO hanbsmibmittedefuses issuing
thereof, such court decision can be appealed if providedbf the law of the forum.
Pursuant to Section 54Paragraphs six and seven of the CPL of Latviah staurt
decision can be appealed in Latvia — an ancillampglaint may be submitted regarding
it. In addition, decision on refusal has to be osasl.

233. Concerning thetime period for submitting ancillary complaint, it shall be
established pursuant to Section 442 of the CPL,lior 15 days accordingly.

234. Upon submitting an ancillary complaintstate feein the amount of 20 lats shall
be paid (see Section 34 Paragraph five of the CPL).

1.8.1.6. Repeated submission of application for issuingEe® certificate

235. According to the first sentence Afticle 6 (1) of the Regulation 805/2004:

A judgement on an uncontested claim delivered Meanber State shall, upon
applicationto the court of origin [..]

236. Itis not seen in the Latvian text of the Regulatibowever, in texts in languages
of other EU Member States it says: "[..] upon agilonat any time" (English —upon

234 1t is, however, stipulated regarding the Europeader for payment (Regulation 1896/2006), see
Section 131 Paragraph two of the CPL.

235 Rudevska, B.Arvalsts tiesu n@mumu atzanas un izpildes &tibas tendences civilliés un
komerclieis Eiropas Saviaba un Higas Starptautisko prittiesbu konfereng. Promocijas darbs.1Ba :
LU, 2012, p.112, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf
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application at any timeGerman —auf jederzeitigenAntrag French —sur demande
adressée a tout moménénd that means that application on issuing EEQificate can

be submitted by the creditor to the court at ameti— and also repeatedly.

237. However, national laws of Member States may linoggbilities of such repeated
submission of applicatiorfd° The CPL of Latvia does not provide for such claad
explicit restriction. Pursuant to Section $#aragraphs six and seven of the CPL, the
court shall take a reasoned decision on refusaisiee EEO, an ancillary complaint may
be submitted regarding it. That means that in cemeng of EEO is refused, the creditor
must use the possibility of submitting an ancillagmplaint and not submit a repeated
application for issuing of EEO certificate.

1.8.2. Issuing of EEO certificate for court settlements drauthentic instruments

1.8.2.1. For court settlements

238. Previously this Study established that the Reguia805/2004 defines notions
"court settlements" (§7 and further) and "authentic instruments'7{8and further).
EEO can give these court settlements and authensituments the force of an
enforcement titlé>’

239. The Brussels | Regulation provides for a mechari@declaring both authentic
instruments, and court settlements to be enforedatdnother Member State (Articles 57
and 58); however, according to the Heidelberg Reporthe Application of Brussels |
Regulation in the Member States (hereinaftdieidelberg Repojt the number of such
cases is relatively smaif, and it was predicted that in the Brussels | Ratiph the
significance of these two articles would decreagmnu starting to apply the
Regulation 805/200%*°

240. As already mentioned in the sub-section "Courtleamgnts" of this Study, in
order to issue EEO certificate tmurt settlements several preconditions have to be
fulfilled, pursuant to Article 24 (1) of the Regtitan 805/2004.

236 Rauscher, T. (Hrsg.). Europaischer Zivilprozesad WKollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 9 EG-VollstrTitelV®4&bst S.), S. 103.

7 For example, this is what differs EEO from legafion or apostille, which provides formal
confirmation of the authenticity of a document. Smmvention Abolishing the Legalization of Docunmgent
Between the Member States of the European Comreanithternational agreement of the Republic of
Latvia [2002] Latvian Herald No. 145, 09.10.2002; Hague Convention Abolishihg Requirement of
Legalisation for Foreign Public Documents. Inteimadl agreement of the Republic of Latvia [1995]
Latvian HeraldNo. 26, 18.02.1995.

238 Report on the Application of Regulation Brussels Ithe Member States , by B. Hess, T.Pfeiffer,
P.Schlosser [2007] Study JLD/C4/2005/03, p. 277.

239 Magnus, U., Mankowski, P. (ed), European Commésgaon Private International Law Brussels I.
Regulation (2nd edn, SELP 2012), p. 798.
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240.1.  The court settlement shall be on a specific sum ofioney and the due
date has to be indicated in i{Article 4 (2) of the Regulation).

240.2.  The court settlement shall be approved at court oconcluded before a
court. Such a requirement in the Regulation gives aajuae of certain control
of the court settlement, thus allowing another Mem§tate to trust such court
settlement. In Latvia, approval of such court setént will be possible pursuant
to the Chapter 27 "Settlement" of the CPL and Hiowang all the formalities
laid down by this chapter. For example, court sgtént shall be permitted at any
stage in any civil dispute, except in cases prayifte in Section 226 Paragraph
three o the CPL, which almost matches the exceptiminthe scope of the
Regulatior?*

240.3. The claim must be within the scope of the Regulatio 805/2004
(Article 2) andthe court settlement must be enforceableRegulations will not
cover settlements approved by an arbitration, lasyyeor — currently —
mediators®*! However, Section 227 Paragraph three of the CPulates that a
court may confirm a settlement without the pari@tipn of the parties if the
settlement has been certified by a notary and aemta statement by the parties
that they are aware of the procedural consequenicdse court confirming the
settlement. Therefore, EEO in Latvia shall not bsued only on settlements
certified by a notary and lacking court confirmatio

241. Court settlement shall be enforceable in the MembefState of origin. The
Member State of origin is defined in Article 4 @f)the Regulation, i.e., it is the Member
State in which the court settlement has been apgrov concluded.

242. The court shall issue to the creditor the standardorm in Appendix Il to the
Regulation. As mentioned before, court settlement shall befeztas EEO pursuant to
Article 24 (1) and the standard form in Appendiofithe Regulation 805/2004. It must
be noted that procedure of issuing EEO to judgesnantl court settlements is different.
Standard form in Appendix Il is shorter, since ed not contain the information
indicated in the standard form in Appendix | on #h@orceability of a judgement and
documents serviced, etc. Thus, the debtor basit@lys any basis for objections, since
the refusals of enforcement, laid down in Article & the Regulation, are only linked
with judgements and are not applicable to coutlieseents. Namely, majority of court

240 gection 226 Paragraph three of the CPL:
Settlement shall not be permitted: 1) in disputegdnnection with amendments in registers of
documents of civil status; 2) in disputes in cotioacwith the inheritance rights of persons under
guardianship or trusteeship; 3) in disputes regagliimmovable property, if among the
participants are persons whose rights to own orsggs immovable property are restricted in
accordance with procedures prescribed by law; oif4he terms of the settlement infringe on the
rights of another person or on interests protedigdaw.

241 Member States shall be able to provide for a sp@cocedure for the court to declare the contéthe

settlement to be enforceable by a judgement, oside¢ or authentic document in mediation procesgure

Directive 2008/52/EC of the European Parliament afnithe Council of 21 May 2008 on certain aspeéts o

mediation in civil and commercial matters [2008]I0136/6, Article 6 (2).
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settlements of the EU Member States are contractuahture; therefore, in order to
certify a court settlement as EEO, there are nalirements as to the minimum
procedural standards and Article 6 (1) of the Raiguh.

243. If the court has taken decision on certifying a rtogettlement pursuant to
Section 228 of the CPL, then the creditor has &wdnp a written request on drawing up
an EEO to the court in which the matter is locatgdthat moment, according to
Section 541 Paragraph one of the CPf2

244. By analysing the Latvian case law, it can be eihbd that parties submit such
requests both as submissions, and applicationseVvenwvthe CPL stipulates that in such
cases a request shall be submitted; therefors, stiggested to use this term in future.
Moreover, there are different methods for drawiqg auch requests — the interested
parties provide a lengthy description of the whgle@cedure, but there are some
expressing just the request. In drawing up suckgaest, the creditor should, however,
state the main facts in order for the court to lble # determine whether the request goes
in the scope of the Regulation, namely, one shimdtate:

244.1.  if the decision on certifying the court settleméras come into lawful
effect, but in cases when the decision has to eewsd without delay — when
was the decision taken (Section 5#haragraph one of the CPL);

244.2.  if the decision taken falls into the scope of treg&ation;

244.3.  why is it considered, that the claim is uncontested

245. In order to make it easier for the court, also pih&ormation can be mentioned
certainly that can be necessary to draw up thedatdnform in Appendix Il of the
Regulation.

246. Upon receiving the request, the court will firskdaa decision on satisfying or
refusing it. In the event of positive answer, tloairt shall draw up the standard form in
Appendix Il of the Regulation.

247. Standard form in Appendix Il, as well as all ots&ndard forms can be drawn up
in the European Judicial Atl&$? In theColumn 1 of the standard form the member State
of origin has to be indicated pursuant to Articl&d of the Regulation, namely, here the
Member State in which the court settlement has lweecluded must be mentioned. In
the Column 2, the name and contact information of the courtcwhias certified EEO
must be given. But in th€olumn 3, the institution certifying the court settlementish
be mentioned. Even if a settlement in Latvia haenbeertified by a notary, according to
the Regulation and CPL it shall be certified by tptherefore, in Latvia this box will
always bear the name of the court which has atse$ EEO.

248. In the Column 4 of the standard form, the information on the caettlement
must be given: date of its certification, numbes, v@ell as parties and their contact

242 The Regulation uses the term “application" (Agigé (1)).
243 The European Judicial Atlas in Civil Matters canfbund at:
http://ec.europa.eu/justice_home/judicialatlasc¢htiinl/index_Iv.htm
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information. The amount of the claim — the prindipaspecific currency, and terms of
payments must be given in ti@olumn 5. Here also the interest rate, amount of costs,
like, court fees and costs, as well as expendittglzged to conducting of the matter if
they have been included in the court settlemenst e indicated.

249. IntheColumn 6, it must be certified that the court settlemergngorceable in the
Member State of origin. Finally, the date and platdrawing up the standard form must
be shown, and it must be signed.

250. When drawing up the standard form in the Europeadicial Atlas in Civil
Matters, in the end it is transformed as a docurtebt submitted, which can be printed
out and/or saved.

251. The number of copies depends on fact in how manynhe States it is to be
enforced.

1.8.2.2. For authentic instruments

252. In the sub-section "Authentic instruments" of tBisidy, explanation of the notion
"authentic instrument" is provided. Article 25 @t)pulates the procedure for submitting
a request for certifying thauthentic instrument as EEO. In this case, three conditions
must be met cumulatively.

253. The authentic instrument is on an uncontested clainpursuant to Article 4
(2). There has to be an agreement concluded betweetetiter and creditor where the
debtor has recognised the claim by the creditorarimgy that there is an uncontested
claim), and this document complies with the pransi of Article 4 (3) of the Regulation,
i.e., the document has been formally drawn up gistered as an authentic instrument.
254. Since there are many and different such authoritiethe Member States, then
according to Article 30 (1) (c) of the Regulati@ach Member State has to notify of the
lists of these authorities. The list of these arti®s is publicly available in the Atlas.
Latvia currently has not notified of these authest” just like Ireland, the United
Kingdom, Northern Ireland, and Gibraltar. For exg&mpn Belgium, France, Greece,
Spain, Germany, Lithuania, Luxembourg, Austria,v8lda, and Portugal they can be
notaries. In Germany such authorities can be alsotty Welfare Office. However, in
separate states, like Bulgaria, the Czech RepuBs#tpnia, Italy, Poland, etc. such
document must be certified by a court.

255. Currently the Saeima of Latvia examines the draW I'Amendments to the
Notariate Law" which is supplemented with Divisibh "Notarial Deeds with Power of
Authentic Instruments”. The draft law provides fbat a loan agreement that has been
drawn up as a notarial deed and execution of wisictot dependent on the existence of
previously provable conditions shall be executembeding to the procedure of execution

244 The European Judicial Atlas in Civil Matters, aable at:
http://ec.europa.eu/justice _home/judicialatlaséhiiml/rc_eeo _communications_Iv_en.htm
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of court judgements as stipulated by the GPLThe draft law also states that a sworn
notary upon request of the lender shall draw up EPpOrsuant to the
Regulation 805/200%'° Thus, in near future a notary will be able to dragwEEO for
loan agreements that have concluded in the formotdrial deed. It most be noted that
the annotation of the draft law does not stateefEuropean Commission will be notified
of the corresponding competence of the sworn redasf Latvia pursuant to Article 30
(1) (c) of the Regulation 805/208%. The draft law also does not provide for drawing up
other kinds of agreements or settlements as autherstruments in the sense of this
Regulation, which, however, should be considered.

256. Although according to Section 540 Paragraph sithefCPL, an invoice issued by
a sworn advocate is an execution document in Lailvia not an authentic instrument in
the sense of the Regulation. Therefore, decisiébrisatvian courts with which invoices
issued by sworn advocates are certified as EEO bdgllwrong. It was previously
mentioned in this Study, that one of Latvian colwds agreed with considerations of a
creditor on the fact that "an invoice issued byaamvocate is an authentic document
according to Section 539 Paragraph two Clause 3Saation 540 paragraph six of the
CPL", in addition, "authentic instrument is definedlaws of the European Community
and approved in the judgement by CJEU in the cédénibank"?*® Similarly reasoned
decision is in another matter regarding issuingBO2*° It must be noted that until now
these are the only matters where EEO have beeedssuinvoices issued by advocates,
thus starting incorrect application of the Reguolatin these issues.

257. Firstly, Latvia has not notified the European Commissibthe authorities that
could issue such authentic instruments in Latviaspant to Article 30 (1) (c) of the
Regulation.Secondly also no other Member State has recognised adh®eat persons
authorised to issue authentic instruments in theseseof this Regulation. It must be
mentioned, that in the CJEU judgement in the cdsembank>’, the term "authentic
instrument" was defined which was later partialippted in this Regulation in question;
namely, in order for an instrument to be authentics necessary that it is issued by a
state authority or another authority/official auiked by the Member State of oridft.

In this case advocates are not authorised for that.

258. Second conditionapplication on issuing of EEO must be submitted tdhe
authority of the Member State of origin adopting the authentic instrument

245 Draft law “Amendments to the Notariate Law" VSS345TA-1414, examined by the Cabinet on
31.07.2012, Section 1H7available athttp:/mk.gov.Iv/lv/mk/tap/?pid=40249389

248 pid, Section 107

%47 |nitial impact assessment report (annotationhefdraft law “Amendments to the Notariate Law" VSS-
453, TA-1414, examined by the Cabinet on 31.07.28&2tion 107 available at:
http://mk.gov.lv/lv/imk/tap/?pid=40249389

248 Decision of 31.08.2010 in matter No. C3058931(Rima City Vidzeme District Court [not published].
249 Decision of 05.02.2010 in matter No. C3038561(Rina City Vidzeme District Court [not published].
2017 June 1999 ECJ judgement in the case: C-280r8Fank v. Flemming G. ChristenseBCR [1999],

p. 1-03715, paras. 15, 17, 18.

%1 bid, para 15.
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Currently the procedure of certifying an autherdmcument in Latvia as EEO is not
provided for neither by the CPL, neither by the Bat of the Republic of Latvi&>?

259. Third condition: standard form in Appendix Ill of the Regulation must be
issued. It is similar to the standard form in Apgier. However, just like in standard
form in Appendix I, the refusals of enforcement stgpulated in Article 21 of the
Regulation are linked with judgements and will et applied in the case of authentic
instruments. It must be noted that according tosBeils | Regulation, an authentic
document is allowed not to be not enforced if itnanifestly contrary to public policy
(ordre publig of the Member State of enforcement. However, Regulation 805/2004
does not provide for such a possibility of refusaénforcement.

260. As already mentioned previously, within the framekvof the Regulation, Latvia
has not notified of the fact that notaries are ansled to issue EEO; therefore, currently
authentic instruments cannot be approved as EEatvia. Nevertheless, it should be
noted that in another Member States it is posslhlsuch cases an application has to be
drawn up to the authority which has issued thishentic instrument pursuant to
Article 25 (1) of the Regulation. The mentionedrauity shall take a decision on issuing
or not issuing of EEO. In case of issuing, the auth shall draw up the EEO
certification for authentic instrument, the stambldorm is in Appendix Il to the
Regulation.

261. Appendix Il is similar to Appendix Il, meaning thé& can be drawn up similarly,
like mentioned before (see2d2 of this Study). Namely, by providing all thecessary
information on the authority issuing the certifioat which has drawn up or registered
the authentic instrument, as well as all information the creditor, debtor, and the
certified amount of the claim, etc.

1.8.3. Effect and non-appealability of EEO certification

262. Effect of EEO according to enforceability of judgenent. According to
Article 11 of the Regulation 805/2004, EEO ceratie shall take effect only within the
limits of the enforceability of the judgemetit. On the notion of enforceability of
judgement, please refer to the sub-section "Enéiidiey of judgement” (see §16 and
further) of this Study. This legal norm shall bedarstood as follows — a foreign
judgement in the Member State of enforcement hassdme enforceability as in the
Member State of origft* (do not mistake with compulsory enforcement measitir).

%2 Bar Act of the Republic of Latvia of 27 April 199Law of the Republic of Latvi&irotgjs, No. 28,
19.08.1993

23 pttention! Articles 5 and 11, as well as Article(d) of the Regulation 805/2004 relate only to
judgements, but not court settlements or authémsituments (see Article 24 (3) and Article 25 ¢8)he
Regulation).

%4 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 11 EG-VollstrTitelV@abst S.), S. 120.
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So, for example, if judgement that has been cedifas EEO states that it is to be
enforced immediately, then thigdgement will have to be enforced immediately afso
the Member State of enforcement, even if laws o lhember State do not provide for
immediate enforcement of such judgentefit.
263. Decisions that have not yentered into forcealso can be certified as EEO (see
Article 4 (1), Article 6 (1) (a), and Article 6 (®f the Regulation 805/2004). It is enough
if the decision is enforceable in the Member Stdterigin (see Article 6 (1) (a) of the
Regulation 805/2004). As it can bee seée, fact whether the decision is enforceable
is determined according to the national laws of théVlember State of origin (see
Article 6 (1) (a) of the Regulation 805/2002).Thus, if the enforceability of a decision
is modified or withdrawn, also the enforceability BEO changes correspondingRy.
This is also confirmed by the Article 6 (2) of thRegulation 805/2004 stating the
following: "Where a judgement certified as a EEG ltg@ased to be enforceable or its
enforceability has been suspended or limited, dificate of lack or limitation of
enforceability shall [..] be issued [..]". If dewa certified as EEO lacks enforceability or
if the enforceability has been withdrawn or limitddee also Article 11 of the
Regulation), the court of the Member State of arighall, upon application of the
debtor®™® at any time, issue eertificate of lack or limitation of enforceability, by
using the standard form in Appendix IV (see Arti6l€2) of the Regulation 805/2004,
Section 541. Paragraph four of the CPL of Latvia). Unfortungtehe CPL of Latvia
does not provide for an event if Latvia receive®Ceartificate of lack or limitation of
enforceability” (drawn up as standard form in Apgi@rV of the Regulation) issued by
court of another Member State. From standard forigpendix IV of the Regulation, it
is also seen that the foreign court may includ€ in

263.1.  "decisionhas ceased to be enforcealile

%% Compulsory enforcement measures are stipulatedasmd solely by national laws of the Member State
of enforcement. In Latvia this is the CPL of Lat(se Article 20 (1) of the Regulation 805/2004).

26 péroz, H. La réception des jugements étrangers ltndre juridique francais. Paris: L.G.D.J., 2005
165-166.

%7 This norm is also interpreted by: Wagner, R. Dieue EG-Verordnung zum Europaischen
Vollstreckungstitel. IPRax 2005, Heft 3, S. 193; Hlftege R. Braucht die Vearondy Gber den
europdischen Vollstreckungstitel eine ordre-pullisusel? Festschrift fir Erik Jayme. Band |. Minthe
Sellier European Law Publishers, 2004, S. 376 ¢algh the author considers that decisions have to be
valid); Riedel, E. Européischer Vollstreckungstifiéd¢ unbestrittene Forderungen. Kéln: Deubner \grla
2005, S. 10; Schmidt U. Europaisches Zivilprozessrectds 1. Buch der ZPO. Minchen : Verlag
C.H.Beck, 2004, S. 134.

%58 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen: Sellier, 2010, Art. 11 EG-VollstrTitelV®4bst S.), S. 121.

%9 gee Rauscher, T.(Hrsg.). Europaischer Zivilprezesd Kollisionsrecht EuZPR / EulPR Kommentar.
Miinchen : Sellier, 2010, Art. 6 EG-VollstrTitelV®4bst S.), S. 90. However, Section 5SRaragraph four
of the CPL states that such request can be suliniiyea “participant in the matter" (meaning, also
creditor). Thus, théegislator of the Republic of Latvia has exceededhé limits of Regulation 805/2004.

It means that Section 54Paragraph four of the CPL should have narroweerpnétation, namely, in a
united system with Article 6 (2) of the Regulati®®5/2004. It follows, that with the notion “parfieint to
the matter" as used in the CPL the notion “debsbuld be understood.
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263.2. "enforceability has beestayedfor time";

263.3.  "enforceability has bedimited to protective measuresfor time";

263.4. "enforceability has beesuspendedor time until submission of security".
264. If foreign judgement (which has been certified aBOf has ceased to be
enforceable in the Member State of origin, thewpading to Section 563 Paragraph one
Clause 8 of the CPL, the execution proceedingd ba&rminated.

265. If foreign court hasstayed the enforcement of EEO, then the bailiff in Latvia
shouldstay the execution proceedings on this basis. Howesections 560 and 562 of
the CPL do not provide for such obligation of amuint for staying the execution
proceeding$® The only thing that can be done currently is tgplapSection 560
Paragraph one Clause 6 of the CPL, based on analdggh relates to cases when a
Latvian court has taken a decision on the suspemsithe execution of a foreign court or
competent authority adjudication (in the senseaafti®n 644). Analogy will in this case
reveal as follows: a baliliff has to suspend thecaken proceedings if a foreign court has
taken a decision and issued the "Certificate ok lac limitation of enforceability”
(Appendix IV of the Regulation, see Article 6 (2) the Regulation), and marked in
Paragraph 5.2.1 thereof that enforcement of thésideg court settlement, or authentic
instrument is stayed for time. At the same timspadystematic interpretation can be
applied since it follows from Articles 1, 5, 11 a@@ of the Regulation 805/2004 and
Section 644 of the CPL that foreign court decisioourt settlement, or authentic
instrument issued by a foreign court and certiisdEEO is directly enforceable in Latvia
(i.e., without intervention of a Latvian court).

266. The same can be told abosuspendingthe enforcement of EEO issued by a
foreign court (see Section 559 of the CPL of Lawlzere there is no such national legal
order).

267. In relation tolimitation to protective measuresof the enforcement of EEO
issued by a foreign court, Section 84Paragraph one of the CPL should be
supplemented with the event provided for in theicdet6é (2) of the Regulation and
submission of standard form in Appendix % .Moreover, in such situations it should be
noted that a foreign court may have applied proteaneasures that are not present in
the civil procedure in Latvia. Therefore, Latviaouct should be given the right (in court
sitting or without it), by virtue of its decisiotp replace these protective measures laid
down by a foreign court with measures provided sy €PL of Latvia (see Section 138
of the CPL and Article 20 (1) of the Regulation).

20 Rudevska, B.Arvalsts tiesu n@mumu atzanas un izpildes &tibas tendences civilliés un
komerclieis Eiropas Saviaba un Hagas Starptautisko prittiesbu konfereng. Promotion Thesis. Riga:
Latvijas Universiite, 2012, p.113, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf

%61 |bid, 113. Ipp.
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268. On the difference between Article6 (2) and Arti2R of the
Regulation 805/2004, refer to sub-section "Stayimitation of the enforcement” (see
§ 323 and further) of this Study.

269. EEO shall be submitted for enforcement directly to poisory enforcement
authorities of the Member State of enforcement ainhds basis for initiating
enforcement proceedinggsee Atrticle 20 (1) and (2) of the Regulation 0®4). That
means that a decision made in one Member Statguslly directly enforced in another
Member Stat&? provided that the Member State of origin has fiedithis decision as
EEO. Such legal construction suggests on the gityilaf EEO with the institute of writ
of execution as it is known in the national lawse($Section 540 Paragraph one, as well
as Section 553 of the CPL). Moreover, it followsonir Article 20 (2) of the
Regulation 805/2004 that the creditor has to subh@tEEOdirectly to the competent
compulsory enforcement authoritie$ and not the court, of the Member State of
enforcement. It resembles the mechanism of sulbmittirit of execution. Apparently, by
this the EEO attempts to abolish not only flnecessesf exequatur and recognition in
the Member State of enforcem&ftbut also to replace the national writs of exemutf

of Member States of origin and enforcement. Thaamsethat EEO forms a direct
"bridge" between the court of Member State of orighd the compulsory enforcement
authority of the Member State of enforcem@&nt.

270. Thus, from the procedural and content-related paointiew, EEO is similar also
to the Latvian writ of execution. It suggests thRegulation 805/2004 has not only
abolished theprocessesof exequatur and recognition in the Member Stafe o
enforcement and transferred separate elementotherthe Member State of origin, but
also introduced a procedural document replacingvitie of execution of the Member
State of enforcement (which was issued by the couiNlember State of enforcement
based on the decision of exequatur, in the cldspic@ess of exequatur). At the same
time, EEO replaces also the writ of execution & Member State of origin, i.e., the
court of the Member State of origin issues the EEE©nce Thus, issuing of a separate
national writ of execution is no more necessargrig Member Staté®® However, here it
should be noticed, thaEEO communicate the operation and enforceability ofa
decision given by the Member State of origin, and at of autonomous EU levelln

%2 1n the event of exequatur, actually the decisibrexequatur is enforced in the Member State of
enforcement (not the same decision by foreign gotititerefore, also writ of execution is given based
the decision of exequatur (and not on the basisrefgn decision).

%3 gee also: Riedel, E. Europaischer Vollstreckutegsiiir unbestrittene Forderungen. Kéln: Deubner
Verlag, 2005, S. 1.

264 On replacing the process of exequatur, refer éal&j E. bid., S. 10.

25 p'Avout, L. La circulation automatique des titresécutoires imposée par le réglement 805/2004 du 21
avril 2004.Revue critique de droit international privé006, No. 1, p. 11. The French author calls EEO
also an “automatic inter-Community connection”.

%6 gection 540 Paragraph seven of the CPL stipultites in Latvia, next to the national writs of
execution,also EEO issued by a foreign court or getent authority shall be regarded as execution
document.
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this sense, the name "EEQ" is confusing since Hgtilas nothing else but decision of
the Member State of origin and based on it a wirigxaecution is issued in the form of
EEQZ’

271. Abolishing of process of recognition and exequatuof a decision of foreign
court. It follows from Articles 1 and 5 of the Regulati805/2004, that EEO abolishes
the processes of recognition and exequatur of asidacin the Member State of
enforcement. Thus EEO at the same time communiptethe operation of the decision
of foreign court (like,res judicatd, and the enforceability there@f It follows from
Article 1°°° of the Regulation 805/2004, that the object ofliéiba is the processof
exequatur and recognition in the Member State oforeament asintermediate
proceedings, but not recognition and exequaturuak.sThe same is suggested also by
Article 5, according to which "judgement which hbhesen certified as a European
Enforcement Order in the Member State of originlish@recognised and enforcedn
the other Member States without the need for aadatibn of enforceability and without
any possibility of opposing its recognition.” It ames that decision, which has been
certified as EEO, has to be recognised and enforicedother Member States
automatically, in addition, without providing forpassibility to appeal the recognition of
this decision. So the debtor is not even entittedejuest the court of the Member State
of enforcement to review the recognition of the @ete decision (see, for example,
Article 33 (2) of Brussels | Regulation where suclpossibility has been provided for).
No doubt, certifying a decision as EEO excludes pussibility to apply all the
mechanisms of recognition and exequatur provided ifio Brussels | RegulatiGf?,
including appeat’*

272. There have been two cases in the Latvian case lavecreditors turn to Latvian
courts with a request to recognise and enforce EE@ed in another Member State in the
territory of Latvia. In one matter, it was an EES&sued by a Parnu County Court,
Estonia, but the application for recognition and enforcaima this EEO wasefused by

%7 See also: Seidl, S. Auslandische Vollstreckutgjstind inlandischer Bestimmtheitsgrundsatz. Jena:
Jenaer Wissenschaftliche Verlagsgesellschaft, 281832.

%8 Rudevska, B.Arvalsts tiesu n@mumu atzanas un izpildes &tibas tendences civilliés un
komerclieis Eiropas Savigha un Hagas Starptautisko prttiesbu konfereng. Promotion Thesis. Riga:
LU, 2012, p.111, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf

%9 Article 1 of the Regulation 805/2004 states: “Th&pose of this Regulation is to create a European
Enforcement Order for uncontested claims to periojt, laying down minimum standards, the free
circulation of judgements, court settlements antheutic instruments throughout all Member States
without any intermediate proceedings needing tdroight in the Member State of enforcement prior to
recognition and enforcement.”

2% See also: Péroz, H. Le réglement CE no. 805/200£1 avril 2004 portant création d’un titre
exécutoire européen pour les créances incontest@asial du droit international2005, p. 664.

2! Rudevska, B.Arvalsts tiesu n@mumu atzanas un izpildes &tibas tendences civilliés un
komerclieis Eiropas Saviaba un Higas Starptautisko prittiesbu konfereng. Promocijas darbs.1Ba :

LU, 2012, p.109, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf
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Latvian court of first instance based on ArticleBthe Regulation 805/20042 In the
other matter, an EEO issued byPalish court was submitted to a Latvian court of first
instance for recognition and enforcement. The lamtveourtrefused to acceptsuch
application based on Article 20 of the Regulati®5/2004>"® In both cases the Latvian
court based on different articles of the Regula8066/2004 and took different decisions:

272.1.  to refuse the application for recognition and ecéonent (Section 644

Paragraph three of the CPL);
272.2. to refuse to accept the application for recognitimmd enforcement
(Section 132 Paragraph one Clause 1 of the CPL);

273. The right way in such cases would be to refer tticks 1, 5 and 20 of the
Regulation 805/2004 and at the same timéak® a decision on refusal to accept the
application for recognition and enforcement since the dispute is not within the
jurisdiction of the court (Section 132 Paragraple @lause 1 of the CPL), namely, in
events provided for in the Regulation 805/2004, islens of foreign courts are
enforceable according to the procedure set by e, @ithout requesting recognition of
the adjudication of the foreign court, as well lzs pronouncement of the execution of the
adjudication of the foreign court (Section 644 Baaah three of the CPL). An ancillary
complaint may be submitted regarding this decisibthe court (Section 132 Paragraph
three and Section 442 of the CPL).
274. In the first moment it could seem that EEO inclubesh mentioned notions —
recognition and exequaturLet us compare the content of Article5 of the
Regulation 805/2004 with the classical notion o€ognition. If recognition means
disseminating the operation of a decision of aifprecourt in the territory of another
Member State, then initially it can be understobdt tEEO does not change anything
much in the content of notion of recognition, exckp the territorial dissemination of
the legal consequences thereof (i.e., in the same ih the territory of the whole EU,
except for Denmark) and the lack of the right of tMdember State of recognition to
decide on the recognition or non-recognition ofrsdecision in its territory. However, in
the notion of recognition both these mentioned etspare important: dissemination of
the operationand allowing such dissemination on the part of the MemState of
recognition. If any of these criteria is lackingjs hard to speak about "recognitich®.
Thus, we must agree to the conclusion of the Fréewdl scientist.. D Avouton the fact

272 Decision of 22.06.2011 in civil matter No. C296%74by Riga City Latgale District Court [not
published].

273 Decision of 21.05.2010 in civil matter No. 3-101003 by Kuldga District Court [not published].

2% Rudevska, B.Arvalsts tiesu n@mumu atzanas un izpildes &tibas tendences civilliés un
komerclieis Eiropas Saviaba un Higas Starptautisko prittiesbu konfereng. Promocijas darbs.1Ba :
LU, 2012, p.109-110, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf
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that Regulation 805/2004 introduces automaseudo-recognitionimposed "from the
above"’

275. Also abolishment of taking exequatur decision ire tMember State of
enforcement follows from Articles 5, 24, and 25wé Regulation 805/2004. What is the
impact of this innovation on the understanding ofian of exequatur in the context of
EEO? Apparently, Article 5 provides for an autornanforcement without any kind of
procedural control in the Member State of enforcetméccording to the classical
definition, exequatur means assigning of enfordégptio a decision of foreign court in
the territory of the Member State of enforcemerwidver, in the context of EEO, notion
of exequatur obtains approximately the followindimigon: exequatur is the assigning of
specifi¢’® enforceability’’ to a decision of court of the Member State in oribe the
decision to be automatically and directly enfordeah the territory of the whole EU
(except for Denmark). From the comparison of bdtbse definitions changes in the
content of the notion of exequatur follow; thus, EEan be placed somewhere in
between the classical exequatur and the classitbfvexecution. It must be noted that
in the context of the notion of exequatur, the Raigon 805/2004 deprive of the right of
the Member State of enforcement to decide on afigvar not allowing of enforcement
in its territory (the only exception is Article 2if the Regulation 805/2004), It suggests
on emerging of the notion of "self-exequatur" ie 88U civil proceduré’®

276. However, from the other point of view, decision in the Member State of
enforcement may have more legal consequences titgonal decisions of the Member
State of enforcement in analogical cases. Musteagiith the conclusion of the German
legal scientisiT. Rauscherthat EEO communicate the enforceability and opmreof a
decision of one Member State in the territory obtaer Member State at onte.EEO
operates in the whole territory of the EU (excemt Denmark). But the decisions of

27> D’Avout, L. La circulation automatique des titresécutoires imposée par le réglement 805/2004 du 21
avril 2004. Revue critique de droit international priv006, No. 1, p. 14. But the German professor
C. Kohler calls it “ex lege dissemination of operation of a decision, predomts of which are only
verified by the court of the Member State of origihich has also taken the respective decision": See
Kohler Ch. Das Prinzip der gegenseitigen Anerkegnim Zivilsachen im europaischen Justizraum.
Zeitschrift fir Schweizerisches RecBasel : Helbing & Lichtenhahn Verlag, 2005, S. 280.

276 sych enforceability may be called “specific” doethie fact that the decision already has the switus
enforceability in the Member State of origin acdogdto national laws of that Member State. Cerdifion

of a decision as EEO allows this national enfordigglto “move" freely to the territories of all EU
Member States (except for Denmark). However, it gimains enforceability of the Member State of
origin.

2"In order to be certified as EEO, a decision ofrcafi the Member State of origin has to comply with
specific criteria provided for in the Regulation582004. Only by certifying this decision as EEO daloe
entitled to be recognised and enforced in the diWeMember States, except for Denmark.

2’8 Rudevska, B.Arvalsts tiesu n@mumu at¥anas un izpildes &tibas tendences civilliés un
komerclietis Eiropas Saviaba un Higas Starptautisko prittiesbu konfereng. Promocijas darbs.1Ba :

LU, 2012, p.110, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?l1=1&fn=F8859 47 0/Baiba%20Rudevska%202012.pdf

7% Rauscher T. Der Europaische Vollstreckungstitelufibestrittene Forderungen. Miinchen/Heidelberg:
Sellier, European Law Publishers, Recht und Widfic¥ierlag des Betriebs-Berat@004, S. 1, 30.
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recognition and exequatur stipulated by Bruss&®edulation operatenly in the territory

of the Member State that has taken these decisidns.suggests that the obligation of
the procedural quasi-contf8l of recognition and exequatur now has been givetheéo
court of the Member State of origin. From thisalidws, that in uncontested claims EEO
has completely abolished theocesse®f recognition and exequatur in the Member State
of enforcementThis process in much simpler way is now transtén@ the Member
State of origirf>*

277. Definition of European Enforcement Order. In law of Latvia, EEO is
defined as follows.

278. In relation to judgements:?®?

EEO in uncontested claims is a procedural institut (also a document), which:

1) is issued as document on the basis of deciditmedViember State of origin;

2) abolishes the procedure of recognition and extnun the Member State of enforcement;

3) replaces the decisions of recognition and exend the Member State of enforcement;

4) contains separate procedural elements of retognand exequatur (that are performed in the
Member State of origin), as well as notions of adtic and absolute "pseudo-recognition” and "self-
exequatur";

5) replaces the national writs of execution of biember States and as such is directly enforcepble
in the territory of the whole EU (except for Dentijaand

6) communicate the operation and enforceabilitythie territory of the whole EU (except for
Denmark) of a decision given by the Member Staterigfin, and not of autonomous EU level.

279. In relation to court settlements and authentic instuments: 23

EEO in uncontested claims is a procedural instital®o a document), which:

1) is issued as document on the basis of a cotllersent of authentic instrument certified by coafrthe
Member State of origif®*

2) abolishes the procedure of exequatur in the MerSiate of enforcement of court settlement or
authentic instrumerft®

3) replaces the decision of exequatur of the Merfiv@te of enforcement of court settlement or autben
instrument?®®

4) contains notions of automatic and absolute eedfguatur, thus communicating the enforceability of

289 This can be called “quasi-control" since self-cohtan be hardly called control. See also: Stadier
Das Européisches Zivilprozessrecht — Wie viel Bsatigung vertragt EuropdPRax 2004, Heft 1, S. 7,
where the author suggests that “self-control isaaabntrol”. It is also agreed by the professoKohler
(see: Kohler, Ch. Das Prinzip der gegenseitigenrkeraung in Zivilsachen im europaischen Justizraum.
Zeitschrift fir Schweizerisches Recht. Basel : ligb& Lichtenhahn Verlag, 2005, S. 287, where the
author indicates that “controllee is also the calier and therefore such control can hardly sehe t
function of trustworthiness").

21 Rudevska, B.Arvalsts tiesu n@mumu atzanas un izpildes afibas tendences civillia$ un
komerclietis Eiropas Savigha un Hagas Starptautisko prttiesbu konfereng. Promocijas darbs.18a :
LU, 2012, p.114, available at:
https://luis.lu.lv/pls/pub/luj.fprnt?1=1&fn=F8859 27 0/Baiba%20Rudevska%202012.pdf

%2 Rudevska, B.Arvalsts tiesu n@mumu at¥anas un izpildes &tibas tendences civilliés un
komerclietis Eiropas Saviaba un Higas Starptautisko prittiesbu konfereng. Promocijas darbs.1Ba :
LU, 2012, 115. Ipp.; Rudevska, B. Eiropas izpildiksts (11).Likums un tiedbas 2007, 9.§j., Nr. 2 (90),
p.60.

283 Rudevska, B. Eiropas izpildu raksts (l)kums un tiedas 2007, 9. &., Nr. 2 (90), p.60.

284 See Article 24 (1) and Article 25 (1) of the Risgion 805/2004.

285 See Article 24 (2) and (3) and Article 25 (2) 48}lof the Regulation 805/2004.

286 gee Article 24 (2) and (3) and Article 25 (2) 48Jof the Regulation 805/2004.
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court settlement or authentic instrument of the MenState of origin automatically in the whole itery

of the EU (except for Denmark); and

5) replaces the national execution documents df bEmber States and as such is directly enforceable
the territory of the whole EU (except for Denmark).

280. Non-appealability of EEO certification (Article 10 (4)). Pursuant to Article 10
(4) of the Regulation 805/2004, no appeal shallagminst the issuing of a European
Enforcement Ordecertificate. Here the decision with which EEO is certified inbe
distinguished between the EEO certificatiddecision can be appealed if such is
provided by the laws of the Member State of origsut the EEO certification itself
cannot be appealed once it is issued; this nonadgipiéity derives from the directly
applicable EU norms — Article 10 (4) of the Regidat805/2004 (see Section5
paragraph three of the CPL of Latvia).

281. Certifying a decision as EEO in the Member Statemdin is performed by a
unilateral procedure (without participation of pes) andcannot be appealed(see
Article 10 (4) of the Regulation 805/2004, as was| Section 541Paragraph one of the
CPL of Latvia). It means that the creditor (and ooly the debtor) has no opportunity to
appeal certification of a decision as EEO. Howeueiseparate cases Member States in
their national legal acts can provide for procecasdo how the creditor should act if the
court has left the application regarding certifyagecision as EE@ot proceeded with
due to some errof8! For more on this issue refer to sub-section "Rnobdf challenging
refusal to issue EEO certificate” of this Studye(§830 and further).

1.8.4. Rectification or withdrawal of the EEO certificatio

282. According toArticle 10 of the Regulation 805/2004:

1 The European Enforcement Order certificate shafipn application to the

court of origin, be: (a) rectified where, due to material error, there is a

discrepancy between the judgement and the cetgfiq®d) withdrawn where it

was clearly wrongly granted, having regard to tleeuirements laid down in this
Regulation. 2 The law of the Member State of orighall apply to the

rectification or withdrawal of the European Enfornent Order certificate. 3 An
application for the rectification or withdrawal ef European Enforcement Order
certificate may be made using the standard formppendix VI. 4 No appeal
shall lie against the issuing of a European Enfoneat Order certificate

283. As it can be seen from the mentioned legal norsying of EEO certification
cannot be appealed against. Therefore, the Reguil@fi5/2004 offers participants to the
matter opportunity to submit an application for tigzation or withdrawal of EEO
certificate. Here it must be noted that prohibitadrappeal stated in Article 10 (4) of the

%87 gee: Wagner, R. Die neue EG-Verordnung zum Eisopén VollstreckungstitelPRax 2005, Heft 3,
S. 197.
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Regulation relates only and solely to the EEO fieatie itself, and it means that national
decisions on rectification or withdrawal of the EEErtificate can be appealed against if
the national laws of the Member State allows fofsiee, for example, Section 543
Paragraph five and Section 54Baragraph three of the CPL of Latvia). In Latviaew
rectifying or withdrawing an EEO certificate, thational laws of Latvia are applied.
Thus, it should be consulted what legal order iiig tssue has been included in the CPL
of Latvia.

284. Pursuant to Article 30 (1) (a) of the Regulatio®@D04, the Member States shall
notify the European Commission of the procedures réztification and withdrawal
referred to in Article 10 (2). Latvia has notifienf the following: "Implementation
measures of Article 10 (2) of the Regulation haeerbtransposed in Sections 543 and
545 of the Civil Procedure Lavw®® It would be more precisely to state that these
measures have been introduced in Section$ &8 545 of the CPL.

285. Until now the Latvian courts have not applied Agi@0 of the
Regulation 805/2004.

286. Redcitification of EEO certificate and standard formin Appendix VI. Pursuant

to Section 543 Paragraph one of the CPL, a court, which has redda judgement or
taken a decision, on the basis of a request bytecipant in the matter may rectify errors
in an EEO, based upon Article 10 of the Regula808/2004. When submitting an
application for rectification of EEO, the standédm mentioned in Article 10 (3) of the
Regulation 805/2004, it is standard form in Appendi of the Regulation "Application
for rectification or withdrawal of the European Brdement Order Certificate" (see
Section 543 Paragraph two of the CPEJ’ Such application shall be submitted at any
time since neither the Regulation, nor the CPL ples for a term for submitting such
application. Application for rectification of EEGag be submitted by a participant to the
matter (meaning both the creditor, and debtor). 3ate fee has to be paid for the
submission of such application. Application to Latv court shall be submitted in
Latvian, which means that translation expensestbdse covered from the means of
submitter.

287. Issue of rectification of errors shall be adjudschin a court sitting, previously
notifying the participants in the matter regardihis; the non-attendance of such persons
shall not be an obstacle for adjudication of tiseiés(see Section 54Baragraph three of
the CPL). Errors shall be rectified by a court dem, and an ancillary complaint may be
submitted in respect of his decision (see Secti8) Paragraphs four and five of the
CPL). Apparently, in such event the Latvian cows ko issue also a new EEO certificate

288 See The European Judicial Atlas in Civil Matters:
http://ec.europa.eu/justice_home/judicialatlasftitihl/rc_eeo_communications_Iv_Iv.htm

The Atlas presents information also on other EU MenStates and their procedures of rectificatioth an
withdrawal.

289 1t follows from Avrticle 10 (3) of the RegulatiorDB/2004, that it is not mandatory to use the stahda
form in Annex VI, meaning it is optional to use fHowever, Section 543 aragraph two of the CPL of
Latvia stipulates a mandatory use of this stanflaod in Latvia.
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(standard form in Appendix I) containing the racations indicated in the decisiolh.is
although not very clear what happens with the prewus EEO certificate.
Regulation 805/2004 has left this issue, as seeinsthe competence of national legal
norms of the Member States (see Article 10 (2) ohé Regulation), however, this
issue should be dealt with in the Regulation itselby virtue of joint standard forms.
Currently the legislator of Latvia can only state the CPL that the previous EEO
certificate and its copies have to be returnedhéoliatvian court and that a note shall be
made on them (for example, by virtue of a spe¢&ahp) regarding the fact that this EEO
certificate has been rectified with a decision dtian judge (date, number, and
signature of the judge). This however will not sothis problem at the very basis of it.
288. If the submitter of the application for rectificai of EEO certificate is debtor
(not the creditor), then this debtor has the rigatcording to Article 23 of the
Regulation 805/2004, to submit an application te tompetent court of the member
State of enforcement (which is not Latvia) on tlwdlofving: 1) to include in the
enforcement proceedings protective measures; giadde security of enforcement (by
allowing for the enforcement of EEO at the sameejimor 3) under exceptional
circumstances, to stay EEO enforcement. For morArbale 23 of the Regulation refer
to sub-section "Stay or limitation of the enforcentie(see 823 and further) of this
Study.

289. Rectification of EEO certificate takes place orilgue to a material error, there is
a discrepancy between the judgement and the EE@icse. Here misspelling or
miscalculation errors are meant, as well as ewghese the EEO certificate does not bear
correct information on the parties which therefdogs not match the information in the
judgement® Rectification of an EEO certificate is definitedffected also by cases when
a Latvian court makes correction of clerical andhmaeatical calculation errors in the
judgement (Section 200 of the CPL) which has pnesiyp been certified as EEO. Thus,
the rectification of EEO certificate as providedr fon Article 10 (1) (a) of the
Regulation 805/2004 may take place in two events:

289.1. if the judgement itself is correct, but the judgesimade a technical error
(i.e., misspelling or miscalculation) in the EEQtifeate (information contained
by the Paragraphs 2—6 of the standard form in Apipei

289.2. if the judge has made a misspelling or miscalcoiaterror in the
judgement which has been then transferred also heo EEO certificate
(Paragraphs 2—6 of the standard form in Appendiinl)such event, the error in
the judgement should be rectified first, and thiso & the EEO certificate.

290. Information contained in Paragraphs 7-13 of thaedsed form in Appendix | is
not taken from the judgement, therefore if mategalors have been made in this
information then the court should be submitted amotpplication for rectification of the

290 gkat. Riedel, E. Europaischer Vollstreckungsfiielunbestrittene Forderungen. Kéin: Deubner Verlag
2005, S. 25.
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EEO certificate, but for its withdrawéi?

291. |If the EEO is rectified by a court or competent auhority of another Member
State, then the revoked part of execution of the adpiibe shall be terminated and
execution continued in conformity with the rectifiEEO (see Section 563 Paragraph six
of the CPL). This requirement applies also to Latvibailiffs. However, since
Regulation 805/2004 does not provide for joint dwd form for the notice of
rectification of EEO certificate, it is not entiyetlear how such informing of bailiffs will
be performed in practice. Perhaps, the foreigntcoucompetent authority will issue a
new EEO certificate.

292. Withdrawal of EEO certificate and standard form in Appendix VI. Pursuant
to Section 545 Paragraph one of the CPL, a court, which has redda judgement or
taken a decision after receipt of an applicatimmfra participant in the matter, utilising
the form referred to in Article 10 (3) of the Reafibn 805/20042 may withdraw the
EEO, based upon Atrticle 10 of the Regulation 8084&2Mpplication on the withdrawal
of EEO certificate can be submitted by any paréinipto the matter by using the standard
form mentioned in Article 10 (3) of the Regulati®®5/2004. It is the standard form in
Appendix VI "Application for rectification or with@wal of the European Enforcement
Order Certificate" of the Regulation.

293. No State fee has to be paid for the submissioudh sipplication. Application to
Latvian court shall be submitted in Latvian, whidkeans that translation expenses has to
be covered from the means of submitter.

294. Application for the withdrawal of EEO certificatbadl be adjudicated in a court
sitting, previously notifying the participants imet matter regarding this; the non-
attendance of such persons shall not be an obdiclkedjudication of the issue (see
Section 545 Paragraph two of the CPL). An ancillary complaimay be submitted in
respect of a decision by a court in the matter itfidvawal (see Section 54Paragraph
three of the CPL). Also submission of this applmatfor withdrawal (just like of
application for rectification) can take place ay @aime since it is not limited to specific
term.

295. If a judge in Latvia takes decision to withdraw anEEO certificate then,
unfortunately, it is not clear what happens next. h this situation there is only the
decision by the Latvian judge, and that is all. Reglation 805/2004 does not provide
for any special standard form (apart from situatiors in Article 6 (2) and (3) of the
Regulation) which the court (or competent authority in the Member State of origin
would use to communicate that the EEO certificate &s been withdrawn.
Regulation 805/2004 has left this issue, as seeinsthe competence of national legal

29! Rauscher, T. (Hrsg.). Europaisches Zivilprozessd tollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010, Art. 10 EG-VollstrTitelvV@abst S.), S. 114.

2921t follows from Avrticle 10 (3) of the RegulatiorD8/2004, that it is not mandatory to use the stahda
form in Annex VI, meaning it is optional to use owever, Section 545Paragraph one of the CPL of
Latvia stipulates a mandatory use of this stanflaod in Latvia.
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norms of the Member States (see Article 10 (2) ohé¢ Regulation), however, this
issue should be dealt with in the Regulation itselby virtue of joint standard forms.

It must be said that standard forms in Appendixeand V of the Regulation 805/2004
refer only to events mentioned in Article 6 (2) &893 of the Regulation where it speaks
on the withdrawal or replacement of jaegemenitself (not the EEO certificate!).

296. If the submitter of the application for withdrawal EEO certificate is debtor (not
the creditor), then this debtor has the right, atiog to Article 23 of the
Regulation 805/2004, to submit an application te tompetent court of the member
State of enforcement (which is not Latvia) on tlwdloiving: 1) to include in the
enforcement proceedings protective measures; gjaade security of enforcement (by
allowing for the enforcement of EEO at the sameejimor 3) under exceptional
circumstances, to stay EEO enforcement. For morArtale 23 of the Regulation refer
to sub-section "Stay or limitation the enforcemgste 8323 and further) of this Study.
297. Withdrawal of EEO takes place only in the event wiliteis clearly that it has
been issued unjustifiably, without complying withhet requirements of
Regulation 805/2004 — mainly those requirementst thave been laid down for
certifying a judgement as EEO (see Article 6 of Regulation). For example, it can be
seen from the standard form in Appendix VI of thegRlation, that withdrawal can be
applied for if the certified judgement has beerkeh with a consumer contract but the
judgement has been taken in a Member State whiobtithe Member State of domicile
of the consumer in the sense or Article 59 of Belsss Regulation. That means that non-
compliance to the norms of international jurisdiotias indicated by Article 6 (1) (b) or
(d) of the Regulation 805/2004) can be basis ferwithdrawal of EEO certificate. The
same relates also to the non-compliance with thenmim procedural standards, as well
as situation when the claim has been contestedu(rauintested).

298. The notion "clearly" a priori indicates that Article 10 (1) (b) of the
Regulation 805/2004 should be interpreted narroBlyt since Article 10 replaces the
possibility of appeal against the EEO certificatieen Article 10 (1) (b) has to be
interpreted widened. Thus the submitter has togreliy the EEO certificate should be
withdrawn®®® Also in Paragraph 6 of the standard form in AppeM of the
Regulation, the submitter itself has to indicatd arplain the reasons for withdrawal.
299. If court or competent authority of another Member Sate withdraws EEO,
then execution proceedings upon request of anestied party shall be terminated in
Latvia (see Section 563 Paragraph one Clause BeofCPL). This requirement applies
also to Latvian bailiffs. However, since RegulatB0b/2004 does not provide for joint
standard form for the notice of withdrawal of EE€@tdicate, it is not entirely clear how
such informing of bailiffs will be performed in prtce.

300. Atrticle 10 of the Regulation 805/2004 is also aggttile tocourt settlements and

293 Rauscher, T. (Hrsg.). Européaisches Zivilprozessd Wollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010, Art. 10 EG-VollstrTitelV@abst S.), S. 114.
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authentic instruments. A draft law "Amendments to the Notariate Law", whics
planned to be supplemented with a new Divisidn"Notarial Deeds with Power of
Authentic Instruments” currently is being reviewatl the second reading by the
Saeim&>* Section 107 will be included in the referred to chapter andvuld read as
follows:

At the request of the interested person regardiegriotarial deeds” indicated in
Section 107 of the Law, sworn notary shall issue the certificamentioned in
Article 57 (4) of the Council Regulation (EC) Nd/2001 of 22 December 2000
on jurisdiction and the recognition and enforcemehtjudgements in civil and
commercial matters (hereinafter referred to as tlRegulation 44/2001)
(Appendix VI of the Regulation 44/2001). Sworn notapon request of the
lender, according to Article 25 (1) and (3) of tRegulation (EC) No. 805/2004 of
the European Parliament and of the Council of 21lA@004 creating a
European Enforcement Order for uncontested clainesdinafter referred to as
the Regulation 805/2004), shall issue the Europeanforcement Order
(Appendix lll to the Regulation 805/2004) for thetarial deeds indicated in
Section 107 of the Law. The standard forms mentioned in Articlg2)
(Appendix IV to the Regulation 805/2004) and Aetigl(3) (Appendix V to the
Regulation 805/2004) of the Regulation 805/2004ll 4 issued by the sworn
notary upon request of the interested perddre sworn notary who has made the
notarial deeds mentioned in Section 103f the Law, upon request of the
interested person may correct errors in EuropeanfoEsement Order of
withdraw the European Enforcement Order based onicl&rl0 of the
Regulation 805/2004. When submitting a requestdatification or withdrawal
of European Enforcement Order, the standard formtioeed in Article 10 (3) of
the Reqgulation 805/2004 (Appendix VI to the Reguia805/2004) shall be used.

294 Draft law “Amendments to the Notariate Law". Drddiw for the second reading No. 332, p. 11.

Available at:

http://titania.saeima.lv/LIVS11/saeimalivs11.ns¥DD16519E5357087C2257A52003235AE?OpenDocum

ent

29% gection 10% of the draft law “Amendments to the Notariate Lawé following have been indicated as

notarial deeds:
A loan agreement that has been drawn up as a raitaléed and execution of which is not
dependent on the existence of previously provatmeliions shall be executed according to the
procedure of execution of court judgements as kstipd by the Civil Procedure Law. When
drawing up notarial deeds mentioned in the Paraframe of this Section, the sworn notary, in
addition to the requirements of Sectiort@7the Law, shall explain to the participants ireth
notarial deed that in case of non-fulfilment of ightions of such notarial deeds they have the
force of execution document, and shall make a spording note in the notarial deed, and shall
include in the name of the deed notification thattsnotarial deed shall be executed according to
the procedure of execution of court judgementstigsilated by the Civil Procedure Law. In the
notarial deed the following information shall becinded: the amount of the obligation; interest
rate; penalty, if such has been contracted for; dage of procedure of execution, as well as fact
that parties understand that in case of non-fuldiirhof obligations the notarial deed has the force
of an execution document. Penalty in such notadegds shall be indicated in per cents and it
may not exceed the lawful interest amount as Istipd in Section 1765 Paragraph one of the
Civil Law.
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301. As can be seen in the draft lathe procedural order according to which the
notary rectifies or withdraws EEO certificate, and, especially, with what deed
(document) this is done, has not been prescribed. sApreviously mentioned,
Regulation 805/2004 does not provide for any standéform.

1.9. Enforcement of EEO

1.9.1. Process and theoretical framework of enforcement

302. The first sentence of Article 20 (1) of the Reguat stipulates: "Without
prejudice to the provisions of this Chapter, thioesement procedures shall be governed
by the law of the Member State of enforcement.'itAsan be seen, Article 20 (1) of the
Regulation 805/2004° clearly and explicitly states that the enforcememicedures of
EEO are governed by the national laws of the Men&iate of enforcementek loci
executioniy unless the Regulation does not provide for awtwwus provisions of
enforcement (such have been provided for, for examp Article 20 (2) and (3) and
Article 23 of the Regulation). As correctly stated German legal scientists, the wording
of the first sentence of Article 20 (1) "withoutgpudice to the provisions of this Chapter”
are misleading from the point of view of legal teirfue, since they present the notion
that only the norms of the Chapter IV of the Regata prevail over the national
provisions of enforcement. However, if taking insxcount the purpose of this
Regulation, this legal norm has to be understoodeeyence tany provisions of the
Regulation stipulating autonomous legal norms foompulsory enforcement
proceeding$®’

303. In Latvia EEO should be enforced according to thevigions of the CPL of
Latvia (see Section 644 Paragraph three of the Gl )vell as any adjudication taken in
Latvia (see the second sentence of Article 20 {ith® Regulation, as well as Section 540
Paragraph seven of the CPL).

304. It is important to mention that Article 20 (1) dfet Regulation 805/2004 speaks
only on the compulsory enforcement proceedingscivig not the same as enforceability
of a decision. On the notion of enforceability, gde refer to the sub-section
"Enforceability of judgement” (seel8 6,323 and further).

29 gee also Article 24 (2) and (3) and Article 2548d (3) of the Regulation 805/2004.
297 Rauscher, T. (Hrsg.). Européaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 161.
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1.9.2. Law applicable to enforcement proceedings

305. As indicated in the previous statement, nationalslaf the Member State of
enforcement shall be applied to the enforcementgadings of EEO, except for cases
specially provided for in the Regulation. For exdnif EEO issued in another Member
State is submitted for enforcement in Latvia, them enforcement thereof in Latvia will
take place according to legal norms of the CPL aftivia (ex loci executionis i.e., by
applying those compulsory enforcement measures@sded for in the Part E of the
CPL of Latvia.

306. However, Regulation 805/2004 stipulates:

306.1. what documents shall be submitted by the creditothe competent
authorities of compulsory enforcement of the MemB¢ate of enforcement
(Article 20 (2));

306.2.  prohibition ofcautio judicatum solviArticle 20 (3)); and

306.3.  basis and types of stay or limitation of enforcetr{@mticle 23).

1.9.3. Documents to be submitted to enforcement authority

307. Pursuant to Article 20 (2) of the Regulation 80%20creditor shall be required to
provide the competent enforcement authorities efMember State of enforcement with
the following documents.

307.1. a copy of the judgement (court settlement or autbenstrument) which
satisfies the conditions necessary to establishuitisenticity (Article 20 (1) (a));

307.2. a copy of the EEO certificate which satisfies tladitions necessary to
establish its authenticity (Article 20 (1) (b);

307.3. where necessary, a transcription of the EEO ceatidi or a translation
thereof into the official language of the Membeat8tof enforcement or, if there
are several official languages in that Member S{@te example, Belgium,
Luxembourg), the official language or one of thdiodl languages of court
proceedings of the place where enforcement is $pughonformity with the law
of that Member State, or into another language that Member State of
enforcement has indicated it can accept. The w@#oal shall be certified by a
person qualified to do so in one of the Memberestésee Article 20 (1) (c)). For
example, translation of EEO issued in German inn@&ry can be certified by a
translator authorised for it. As a rule, it doeg have to be the translator who
provides translation services in Latvia.
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308. Submission of a photocopy of the mentioned documisniot permitted — it has
to be either true copy, or the original. The submitted documents haveprimvide
sufficient information to establish whether theg authentic. It is necessary to avoid
cases when one and the same EEO is enforced at@rdebtor several timé¥

309. It is also important to note that the creditor kasubmit to the bailiff both the
copy of the decision, and the copy of the EEO fieate. Law indicates an important
problem that could arise in practice in relationctpies of documents, namely, a copy
shall comply with the requirements laid down fopes of documents in the Member
State of origin (or the issuing state of the EE@ifieate)>°° For example, if a Latvian
bailiff is submitted an EEO issued in Malta, thbe topy thereof shall confirm with the
requirements set in the laws of Malta. Of coursemiost cases it will be difficult for
Latvian bailiffs to verify it.

310. Atrticle 20 (2) of the Regulation 805/2004 provideshorough list of documents
to be submitted; therefore, Latvian bailiffs shoulot be allowed to demand additional
documents from creditors to start enforcement mdicgs of EEO in Latvia.

311. The transcription or translation &EO certificate (but not judgement, court
settlement, or authentic instrument!) in the lamgguaf the Member State of enforcement
shall be submitted where necessary. It could séamittis not a mandatory obligation,
unlike the documents required by Article 20 (2) éad (b) of the Regulation 805/2004.
However, this is not the case, since the MembeteSthave clearly notified of the
accepted languages (pursuant to Article 30 (1)oflthe Regulation). Thus, both these
legal norms shall be interpreted systemic3ywith the notion "where necessary", one
should understand situations where the EEO cextdibas been issued in a language that
had not been notified as accepted by the Membeae $faenforcement. For example, if
an EEO certificate issued in the German languagdustria shall be submitted for
enforcement in Germany, no translation thereokisessary (since Germany has notified
of the German language as accepted language). Howiean EEO certificate issued in
the German language in Austria shall be submitbeachforcement in Latvia, translation
thereof in the Latvian language is mandatory, sibatvia has notified of the Latvian
language as the only accepted language). Analogjicetion will be in Lithuania. In the
event of Estonia, the situation is a little diffietesince both the English, and Estonian
languages are accepted in Estonia. Therefore,xnmple, an EEO certificate issued in
the English language in Scotland shall be submitbecnforcement in Estonia without
the translation thereof in the Estonian langu®ge.

298 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelvV@abst S.), S. 163.

299 Rauscher, T. Der Europaische Vollstreckungstitel dnbestrittene Forderungen. Miinchen : Sellier,
2004, S. 67, 68.

*9pid., S. 68.

30! Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 164.

302 On notifications of Lithuania and Estonia see:
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312. According to Article 30 (1) (b) of the Regulatio@®82004, Member States shall
notify the Commission of the languages acceptegyant to Article 20 (2) (c). All
notifications of the Member State can be found Ire European Judicial Atlas in Civil

Matters:

http://ec.europa.eu/justice home/judicialatlasfitihl/rc eeo communications Iv.htm

313. Member States to the Regulation 805/2004 have iedtibf the following
acceptable languageBable of indicated languages

btor

No. EU Member States Indicated languages
1 Belgium Flemish, French, or German

2 Bulgaria Bulgarian

3 The Czech Republic Czech, English, German

4 Germany German

5 Estonia Estonian or English

6 Greece Greek and English

7 Spain Spanish

8 France French, English, German, ltalian, or Spanish
9 Ireland Irish or English

10 Italy Italian

11 Cyprus [not indicated yét

12 Latvia Latvian

13 Lithuania Lithuanian

14 Luxembourg German and French

15 Hungary Hungarian and English

16 Malta Maltese

17 The Netherlands Dutch, or any other language mastered by the de
18 Austria German

19 Poland Polish

20 Portugal Portuguese

21 Romania Romanian

22 Slovakia Slovakian

23 Slovenia Slovenian

24 Finland Finnish, Swedish, or English

25 Sweden Swedish or English

26 United Kingdom English

314. Transcription of EEO certificate shall be submitted only whemr thlember
States of enforcement has different writing tharthia Member State of origii® In
Latvia such transcriptions could be required forCEEertificates issued in Bulgaria or

Greece (where the writing is different).

http://ec.europa.eu/justice _home/judicialatlasfihl/rc_eeo _communications_Iv.htm

303 Rauscher, T. (Hrsg.). Européaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 164.
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315. Translation of EEO certificate is mandatory even when the Efe@ificate has
just some words in a language that has not bediredads accepted by the Member State
of enforcement®*

1.9.4. Enforcement proceedings

316. According to Article 20 (2) of the Regulation 80602, sworn baliliffs are
competent for the enforcement of EEO in Latvia (&dele 29 of the Regulation).
317. When submitting an EEO for the enforcement in Late State fee in the amount
of 2 lats shall be paid (see Article 34 Paragraphiagether with Section 540 Paragraph
one Clause 7 of the CPL).
318. Territorial jurisdiction for the initiation of ex&tion proceedings, as well as of the
competent execution authority shall be establishecbrding to national laws of the
Member State of enforcement (see, for example,i@ebtd9 Paragraphs one and two of
the CPL of Latvia).
319. |If the EEO certificate submitted for enforcements haot been filled in
appropriately (for example, the Paragraph 5.1 ef BEO certificate does not bear the
principal, but Paragraph 5.1.1 bears the amountEidR"*%) or does not satisfy the
conditions necessary to establish its authent{édy example, the EEO has been drawn
up without using the standard form; the EEO doddear the signature of the respective
person; a photocopy of the EEO certificate has bmdymitted), the bailiff shall not
accept such EEO for the enforcement based on Ar2@l (2) (b) of the
Regulation 805/200%° In such events, the bailiff shall set a time petffior rectification
of deficiencies which shall not be less than 10sdé8ection 552Paragraph two of the
CPL). If deficiencies are rectified within the tinperiod specified, an execution matter
shall be initiated by the bailiff (Section 55Paragraph three of the CPL). If the
judgement creditor fails to rectify deficienciesthimn the time period specified, the EEO
shall be deemed not to have been submitted anuhit ke returned to the judgement
creditor (Section 552Paragraph four of the CPL).
320. The bailiff is not entitled to verify:

320.1. if the claim is uncontested in the sense of theuReipn 805/2004°"

320.2. if the EEO certificate has been issued pursuamhdosubstantive matter,

geographical application, and application in tifi¢he Regulatior?™®

3% pid.

305 Similar see: Seidl, S. Ausléndische Vollstreckuitglsund inlandischer Bestimmtheitsgrundsatz. Jena
JWV, 2010, S. 245, 246.

306 gSee also: Seidl, S. Auslandische Vollstreckutgjstind inlandischer Bestimmtheitsgrundsatz. Jena:
JWV, 2010, S. 245.

307 wagner, R. Die neue EG-Verordnung zum Europaisctielfstreckungstitel.IPRax 2005, Heft 3,
Mai/Juni, S. 199.

%98 |bid.; Rauscher, T. (Hrsg.). Europaisches Zivilprozesst Kollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 165, 166.

© Dr.iur. Inga K&evska © Dr.iur. Baiba Rudevska © Law Office of Ingatevska 124



320.3. if the minimum procedural standards for issuingBtave been complied
with by the Member State of origi1?
320.4. if the EEO certificate has been issued by a cotithvis internationally
competent according to Article 6 (1) of the Regola805/2004;
320.5. if the decision to be enforced and/or EEO certiichas been sent to the
debtor?’°
321. The creditor can rectify all the mentioned deficies and errors in certifying
EEO by turning to the court of the Member Stat®mdin according to Article 10 of the
Regulation (i.e., by asking the court of the MemBéaite of origin either to rectify the
material errors, or withdraw the EEO).
322. In practice, problems may be caused by situatiohergv the foreign court
decision certified as EEO is not clear to the Latvbailiff. According to Section 553 of
the CPL of Latvia, in such events the baliliff istided to request the court which has
made the decision, to explain it. However, the laat\bailiff is not entitled to ask the
court of another EU Member State (which has isshedEEO certificate) to explain the
decision made by it.

1.9.5. Stay or limitation of the enforcement

323. According to Article 23 of the Regulation 805/2004:

Where the debtor has challenged a judgement aadtdis an EEO, including an
application for review within the meaning of Ar&acl9, or applied for the

rectification or withdrawal of an EEO certificat@ iaccordance with Article 10,

the competent court or authority in the Member &t enforcement may, upon
application by the debtor, limit the enforcementoqeedings to protective

measures; or make enforcement conditional on tleipion of such security as it
shall determine; or under exceptional circumstancety the enforcement
proceedings.

324. The legislator has stipulated in Section 44 the CPL of Latvia, that district
(city) court in the territory of which an EEO issuen another Member State is to be
executed, on the basis of an application from #t&ta and on the basis of Article 23 of
the Regulation 805/2004, is entitled to:

324.1. replace the execution of the adjudication certifesd EEO of a foreign
court with the measures for ensuring the executifosuch decision provided for
in Section 138 of the CPL;

324.2.  vary the form or procedures for the execution efdljudication;

309 wagner, R. Die neue EG-Verordnung zum Europaisctielfstreckungstitel.IPRax 2005, Heft 3,
Mai/Juni, S. 199 ; see also Recital 18 of the pitdarto Regulation 805/2004.

310 Rauscher, T. (Hrsg.). Européaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 168.
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324.3.  suspend the execution of the adjudication.

325. Upon submitting the application provided for in Sewe 644 of the CPL, the
debtor does not have to pay the State fee.

326. Application for the stay or limitation of enforcenteby the debtor shall be
adjudicated in Latvia in a court sitting, previgusbtifying the participants in the matter
regarding this; the non-attendance of such persshml not be an obstacle for
adjudication of the issue (Section 84Raragraph three of the CPL). An ancillary
complaint may be submitted regarding this decisibthe court (Section 644aragraph
four of the CPL).

327. Provisions of Article 23 of the Regulation 805/2004general matches the aim
set in Recital 9 of the Regulation 805/2004 — "Sagtrocedure should offer significant
advantages [..] in that there is no need for apgdrby the judiciary in a second Member
State with the delays and expenses that this erit&b Article 23 tries to protect the
debtor from situations where the decision (or antiikenstrument) certified as EEO has
already been appealed in the Member State of ogrigit the court (or competent
authority) of the Member State of origin has naidbr limited the enforcement thereof.
In such cases the court of the Member State ofresfioent can provide protection for the
debtor against the enforcement of such EEO thath®e appealed against in the
Member State of origin, but which, according to Jasvstill binding to the competent
enforcement authorities of the Member State of eeiment.

328. Basis for stay or limitation of enforcementBasis for stay or limitation of
enforcement of a foreign court decision certifisdEEO are laid down in Article 23 of
the Regulation 805/2004:

328.1. where the debtor has challenged a judgement (csettiement or
authentic instrument) certified as an EEO, inclgdan application for review
within the meaning of Article 19; or

328.2.  where the debtor has applied for the rectificabomithdrawal of an EEO
certificate in accordance with Article 10 of thegr&tion.

329. In such event, the competent court (or competetitosity) in the Member State
of enforcement shall assess the prospects of thit iaf the appeal in the Member State
of origin of the decision (or authentic instrumera3 well as the irreversible damage of
later reversal of execution to the interests of tledbtor, if no measures of stay or
limitation of the enforcement are not performedhie Member State of enforcemétit.
330. Where the debtor has challenged a judgement (csetttement or authentic
instrument) certified as an EEOQ, including an agilon for review within the meaning
of Article 19 The notion "where the debtor has challenged a junege (court settlement
or authentic instrument)" shall be understood esference to anprocess of appeabf
judgement (court settlement or authentic instrumienthe Member State of origin of the

311 pgroz, H. Le réglement CE n° 805/2004 du 21 &@@4 portant création d’un titre exécutiore europée
pour les créances incontestées. Journal du dterniational. 2005, n° 3 (juillet-aolt-septembre)o p3.
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decision (or authentic instrument). The German lldg@rature also implies that the
mentioned types of appeal include appeals to tHeFEE?

331. The Regulation 805/2004, next to the process ofeappf judgement (court
settlement or authentic instrument) in the MemMateSof origin, autonomously provides
for another base of stay or limitation of enforcemenamely, the submission of the
application for review of judgement as stipulated in Article 19 of the Regulationthe
Member State of origi(see also Section 48®f the CPL of Latvia). For more on
Article 19 refer to the sub-section "Minimum prooceal standards for review of
judgement under exceptional circumstance823135 and further.

332. Where the debtor has applied for the rectification withdrawal of an EEO
certificate in accordance with Article 10 of thedR&tion The third basis for a Latvian
court to decide an issue on the stay or limitatdbrihe enforcement of a decision (or
authentic instrument), which has been certifiecEB©, of a court of another Member
State is when the debtor has applied for rectificabr withdrawal of the EEO in the
Member State issuing the EEO (see Article 10 ofRkgulation). For more on Article 10
of the Regulation 805/2004 refer to the respecsirb-section of this Study @82 and
further).

333. In all cases in order for a Latvian court, as arcai the Member State of
enforcement of EEO, to be able to decide an issughe stay or limitation of the
enforcement of a decision (or authentic instrumefnty court of another Member State
the following is necessary:

333.1.  application by the debtor (Article 23 of the Redua 805/2004 and
Section 644 of the CPL of Latvia; the content of the applioatiand the
documents to be attached thereto are stipulateBeition 644 of the CPL of
Latvia);

333.2.  that the debtor has submitted an appeal on thesidac(or authentic
instrument), which has been certified as EEO, i khember State of origin.
Section 644 Paragraph two Clause 3 of the CPL of Latvia séifesd that such
application (on the postponement of executiondilg into time periods, varying
the form or procedures for the execution, refugagxecution of the European
Enforcement Order) shall be appended other documemon which the
applicant's application is based on. In such cadecament shall be appended to
the application showing that the debtor has appealgainst the decision (or
authentic instrument), which has been certifiedE&O, in the Member State
issuing the EEO;

312 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 23 EG-VollstrTitelV@abst S.), S. 178, 181; Rauscher, T. Der Européisc
Vollstreckungstitel fir unbestrittene Forderungkhiinchen : Sellier, 2004, S.14, 69. See oppositaiopi
Wagner, R. Die neue EG-Verordnung zum EuropaiscWeiistreckungstitel. IPRax 2005, Heft 3,
Mai/Juni, S. 198.
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333.3.

that the submission of appeal in the Member Statarigin of the EEO

has not already stayed, limited, or withdrawn théoreement of a decision (or
authentic instrument), which has been certifie@EB®, as follows from Article 6
(2) of the Regulation 805/2004. If the Member Stterigin has already done it,
then it shall issue the standard form in Appentfixof the Regulation "Certificate

of lack or limitation of enforceability”. As it cabe seen, the debtor has two

means of protection in the event if it has appeaegdinst the decision (or
authentic instrument), which has been certifieEB®, in the Member State of
origin of the EEO, or if it has submitted an apation for review pursuant to
Article 19 of the Regulation.

334. Table of differences between Article 6 (2) and Artle 23 of the Regulation

Article of the Preconditions and | Member Types of Possibilities | Commentar
Regulation 805/200 basis for State activity of of activity y (if
4 application applying | the Member of the necessary)
the State Member
concrete State of
article enforcemen
t
Where a a decision Member The competent The standard 1) Problems
(or authentic| State of| court or | form in | may arise in
instrument) certified origin  of | authority in the| Appendix IV | separate case
as an EEO has ceaseEEO. Member State shall be| in relation to
to be enforceable or of origin of the| submitted for| direct
its enforceability hag EEO shall issug enforcement | enforcement in
been modified in the the "Certificate| to the | Latvia of
Member State of of lack or| competent standard forms|
origin, the limitation  of | enforcement | in Appendix IV
enforceability or the| enforceability” | authorities of| of the
amount of mentioned in| the Member| Regulation
enforceability of the| Appendix IV of | State of| issued by othe
EEO shall not confirm the Regulation| enforcement | Member States
with truth (Article 6 (see alsol at once. In| Therefore, the
(2) and Article 11 of Section 541 Latvia— to| norms of the
the Regulation). Paragraph four the bailiff. CPL should be
of the CPL). aligned
Basis— application regarding this
of the debtor (see issue. See als
Article 6 (2) of the the respective
Regulation and sub-section of
Section 543Paragrap the Study.
h four of the CPL of
Latvia. The 2) If due to
application has beenp appeal the
addressed to the couft Member Statg
(or competent of origin of the
authority) issuing the decision
EEO, and can be (authentic
submitted at any time instrument)
(the term is not makes a new
limited). judgement
amending the
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enforcement,
then it shall
issue the
standard form
in  Appendix V|
of the
Regulation
(Article 6 (3)).

1) where the debto
has challenged
judgement (court
settlement orl
authentic instrument
certified as EEO in
the Member State o
origin;

2) where the debto
has submitted
application for review|
within the meaning of
Article 19 in  the
Member State of
origin;

3) where the debto

has applied for the

rectification or
withdrawal of an EEQ
certificate  in  the
Member State of
origin in accordance
with Article 10 of the
Regulation;

4) basis shall be a
application of the|
debtor that has bee
addressed to th
competent court o
authority of  the
Member State of
enforcement.

an

r Member

a State of
enforcemen
t of EEO.

r

=]

1%

1) Limit the
enforcement
proceedings tg
protective
measures
Latvia —
varying of the
form or
procedures fof
the
enforcementp
r

(in

2) make
enforcement
conditional on
the provision of
such security as
it shall
determine  (in
Latvia —
replacing of the
enforcement of
the decision
with means of
securing claims
as provided for
in Section 138
of the CPLor

3) under
exceptional
circumstances,
stay the
enforcement
proceedings of
decision (or
authentic
instrument) (in
Latvia— stay
the
enforcement of

the decision).

Transfer of a
decision of a
Latvian court
regarding the
stay or
limitation of
the
enforcement
of a decision
(or authentic
instrument),
which has
been certified
as EEO, of a
court of
another
Member State
to a baliliff for
execution
(Article 20 (1)
of the
Regulation,
Section 560
Paragraph one
Clause 6,
Section 559
Paragraph twa
of the CPL of
Latvia).

It follows from
the current
regulation of
the CPL of
Latvia, that in
case of appea
of authentic
instruments

issued in other
Member States|
the issue on thg

stay or
limitation  of
the

enforcement in
Latvia, as
provided for in
Article 23 of
the Regulation,
shall be
decided by the

district  (city)
court in the
territory of
which the
relevant
authentic
instrument is

to be executeq
(Section 642
Paragraph one|
of the CPL).

h

335. Types of stay or limitation of enforcement.Types of stay or limitation of
enforcement in Latvia, as provided for in Articlg @f the Regulation 805/2004, are as
follows (Section 644Paragraph one of the CPL of Latvia):
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335.1.  replacement of the execution of the adjudicatiortifeed as EEO of a
foreign court with the measures for ensuring thecekon of such decision
provided for in Section 138 of the CPL;

335.2.  varying of the form or procedures for the executbthe adjudication;

335.3.  suspending of the execution of the adjudication.

336. It must be noted that the way of "enforcement cobmaial on the provision of
such security as determined by the court of Men8iate of enforcement” (Article 23,
sentence two (b) of the Regulation) has not beewigied for in the CPL of Latvia. Here
a security (English —security German —Sicherheit French —sUretd is meant, which
is demanded by the courom the creditor(not from the debtdt?) in the event if the
decision (or authentic instrument) later is withanain the Member State of origi? At
the same time, compulsory enforcement is still grened in the Member State of
enforcement.

337. Replacement of the execution of the adjudicatiorifee as EEO of a foreign
court with the measures for ensuring the executibsuch decision provided for in
Section 138 of the CPLA court in Latvia is entitled to replace the enfarent of a
decision (or authentic instrument) certified as E®{th one of the means of securing
claims as stipulated in Section 138 of the CPL afvia. It has to be indicated in the
decision of court exactly which mean of securirgjrak is applied. It must be noted that
in such event the compulsory enforcement is postpddection 559 Paragraph two of
the CPL), but in relation to the property of thebte, the court shall apply any of the
means of securing claim (for example, attachmentofable property owned by the
debtor).

338. Varying of the form or procedures for the execuidrthe decisionLatvian court
with its decision may vary the form and procedui@sthe execution of the foreign
decision (or authentic instrument) certified as EEMlike Section 208° of the CPL,
Section 642 allows the court to decide the respective issug opon the application of
the debtor (not creditor).

339. Unlike in the event of applying Section 206 of BEL, Section 644the Latvian
court shall asses not the property status of tipdicgmt or other circumstances, but the
prospects of the result of the appeal in the Mengiate of origin of the decision (or
authentic instrument), as well as the possiblevargble damage of later reversal of
execution to the interests of the debtor, if no soeas of stay or limitation of the
enforcement are not performed in the Member Sta¢mi@rcement.

313 |n the civil proceedings in Latvia securing theseution of a judgement is possible, but in suchnev
measures are aimed against the property of theodélt applying any of the measures provided for in
Section 138 of the CPL (see Section 207 of the CPL)

314 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 23 EG-VollstrTitelvV@abst S.), S. 180;

315 Section 206 Paragraph one of the CPL stipulat@saburt is entitled pursuant to the applicatioraof
participant in the matter to take a decision toythe form and procedures of execution of the judget.
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340. Unlike in the event of applying Section 206 of tl¥L, Section 244 the
competence to decide on varying the form and prnoe=dlies with the district (city)
court in the territory of which the relevant foreidecision (authentic instrument), which
has been certified as EEO, is to be executed, abdhe issuing court or competent
authority of the decision (authentic instrumenipgs it is located in another Member
State).

341. Unlike in the event of applying Section 206 of BPL, Section 644does not
entitle the bailiff to turn to a court with an ajgaition on varying the form or procedure
(as well as stay of enforcement or dividing intmei periods) of the enforcement of a
foreign decision (or authentic instrument) certfias EEO if there are conditions
encumbering the enforcement of the EEO or makingpiossiblelt is possible that the
Latvian legislator should consider the possibilityto include such legal norm in the
CPL of Latvia. Section 554 Paragraph two of the CPLshould also be supplemented
with reference to Section 644 and Section 644 Correspondingly, the word
"judgement” should be replaced with the word "adjudication” in Section 554.

342. Stay of the enforcement of decisi@ection 644 Paragraph one Clause 3 of the
CPL has to be read in a united system with Art&3eof the Regulation 805/2004, which
means that stay of the enforcement of foreign datigr authentic instrument) certified
as EEO is only allowed under exceptional circumstarn(apart from replacing or varying
the enforcement).

343. With the notion "exceptional circumstances” theiaions should be understood
where the enforcement of a foreign decision (ohawiic instrument) certified as EEO
would violate the procedural public policyr@ire publiQ of the Member State of
enforcement® Thus, the Latvian court should look whether thpeg in the Member
State of origin has been reasoned with any bre&d¢heoright to justice mentioned in
Article 6 (1) of the EConvHR.

344. If Latvian court has taken a decision on the susipenof the execution of a
foreign court adjudication, a balliff shall stayeexition proceedings until the time set out
in the court decision, or until such decision it @agide (see Section 560 Paragraph one
Clause 6 and Section 562 Paragraph one Claus¢h& @PL of Latvia). During the time
when the execution proceedings are stayed,theffbsiiall not perform compulsory
execution activities (Section 562 Paragraph twthefCPL).

345. Latvian case law in applying Article 23 of the REdion. In the Latvian case law,
one case is known where the court has to deciddaempplication of Article 23 of the
Regulation 805/2004. The applicant had turned tcatvian court with an application
asking to stay the enforcement in Latvia of a judget by theGenoaCity Municipal
Court certified as EEO. The Latvian court, based Settion 644 Paragraph one

316 Rauscher, T. Der Europaische Vollstreckungstitel dnbestrittene Forderungen. Miinchen : Sellier,
2004, S.14; Rauscher, T. (Hrsg.). Européischeslptodess- und Kollisionsrecht EuZPR / EulPR
Kommentar. Miinchen : Sellier, 2010, Art. 23 EG-¢biTitelVO (Pabst S.), S. 181.
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Clause 1, Sections 229, 230, and 441 of the CRIseefto accept this applicatidd.The
court reasoned this as follows:

346. First, the applicant had not appended the full texhefjudgement by the Genoa
City Municipal Court and the issued EEO that haeerbcertified in accordance with
prescribed procedure, as well as translations dfiereLatvian certified in accordance
with prescribed procedure (corresponding to Secd®rParagraph two and Section 111
Paragraph two of the CPL).

347. Second the application was appended copies of invoicesteanslations thereof
in Latvian, but a sworn translator had not ceriftee correctness of the translations of
these documents. Also the correctness of the atamslof standard form "Application for
rectification or withdrawal of the European Enfaret Order Certificate" in Appendix
VI of the Regulation 805/2004 was not certified.

348. Thus, the court decided to refuse to accept theeafentioned application on the
stay of enforcement and included in the decisia ithmay not be appealed.

349. This decision by the Latvian court has to be regareld as incorrect case law
due to the following reasons:

349.1. The judge had to assess if the submitted applicatmmplies with the
official criteria provided for in Section 644f the CPL and if the documents
stipulated in this Section have been appendecetapiplication.

349.2. If the judge established that the documents appmktalthe application do
not comply with Section 644Paragraph two of the CPL, a decision regarding
leaving the application not proceeded with(Section 642 of the CPL) and
providing for a time period for the rectificatiori deficiencies had to be made
(see Section 133 Paragraph two of the CPL), instdackfusing to accept the
application (moreover, the judge has not indicatethe decision the respective
CPL norm based on which such decision has been*ifade

349.3. A decision on leaving a statement of claim not pested with may be
appealed — an ancillary complaint may be submittegarding it (see
Section 133 Paragraph two of the CPL).

349.4. In addition, even if refusing to accept the statetr@ claim, such court
decision may also be appealed by submitting anllancicomplaint (see
Section 132 Paragraph three of the CPL), and ihatame indicated in the
decision that it may not be appealed.

350. Deficiencies _of CPL norms Successful operation of Article 23 of the
Regulation 805/2004 in Latvia can be encumberecksine CPL of Latvia is deficient in
the following aspects.

317 Decision of 16.02.2009 in matter No. 3-10/0093208y Riga City Zemgale Suburb Court [not

published].
18 For example, which of the cases provided for isti®a 132 of the CPL has been established in the

matter.
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351. Section 644 of the CPL does not stipulate that district (city)court decision
that has been taken in relation to Article 23 of te Regulation 805/2004 has to be
enforced immediately, and if submission of an anddry complaint regarding such
decision stays or does not stay the enforcement tfe decision. Currently the only
option is to apply Section 644 (which relates to decisions or Latvian courts that
have been taken in matters regarding recognition atior enforcement of decisions if
foreign courts) and Section 206 of the CPL, basedhaanalogy. Namely, decision of
district (city) court that has been taken in relaton to Article 23 of the Regulation
(see Section 644 Paragraph one of the CPL) should be enforced imméately.
Submission of an ancillary complaint does not stayhe enforcement of a decision
(which has been taken in relation to Article 23 ofhe Regulation). Section 64%of the
CPL should be improved regarding this issue.

352. Section 644 does not stipulate who is entitled to submit an arillary
complaint regarding a decision of district (city) ourt. Thus, an ancillary complaint
may be submitted by not only the debtor, but algeditor. Article 23 of the
Regulation 805/2004 is meant for the protectiontted debtor, and only debtor may
submit an application regarding Article 23 of thegRlation. It would not be right if the
creditor was able to prolong the deciding of amésby use of ancillary complaints. For
example, according to Article 1084 (3) of the Gemm&@ode of Civil Procedure
(Zivilprozessordnungsuch court decision that has been taken in cglat Article 23 of
the Regulation is final and may not be appealeGémmany*'® However, if it may be
appealed in civil proceedings in Latvia, the ramdehe subjects of appeal should be
limited.

353. Certain doubt arise on the usefulness of the possity included in
Section 644 Paragraph one Clause 2 of the CPL, namely the righto "amend the
way or procedures for the execution of the adjudic#on”. This is because when
applying Section 644 Paragraph one the court should assess not the pregly status
or other conditions of the debtor (as it is in Seabn 206 of the CPL), but basis
provided for in Article 23 of the Regulation 805/204 and they are either application
of appeal in the Member State of origin of the EEO,or initiation of review
procedure in the Member State of origin of the EEO.In such events the place of
enforcement or varying the procedure will not protet the debtor from the
enforcement ofa priori judgement (or authentic instrument) certified as EEO made
by an unjust foreign court. Moreover, also the seaa sentence of Article 23 of the
Regulation does not stipulate such type of stay dimitation of the enforcement.

354. Section 644 and Section 562 Paragraph one Clause 3 of thed®B& not show
the link between a Latvian court decision (whichs Haeen adopted in relation to

319 Zivilprozessordnung. Available:www.gesetze-im-internet.desee also: Rauscher, T. (Hrsg.).
Europdisches Zivilprozess- und Kaollisionsrecht ERZP EuIPR Kommentar. Minchen : Sellier, 2010,
Art. 23 EG-VollstrTitelVO (Pabst S.), S. 183.
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Article 23 of the Regulation) and later decisioatthas been taken in the result of appeal
by the court or competent authority of the Membéaites of EEO. In such cases, a
separate Latvian court decision repealing the @etigken pursuant to Section 64f
the CPL will not be necessary. The most probabtemacurrently is as follows: In the
decision on Article 23 of the Regulation, Latviasud stipulates one of the types of stay
or limitation of enforcement as provided for in Ses 644 Paragraph one, and at the
same time also indicates in this decision tha éffective as long as one of the following
documents, issued by the court or competent atyhokithe Member State of origin of
the EEO, is not submitted to Latvia:

354.1. standard form "Certificate of lack or limitation anforceability” in
Appendix IV of the Regulation, stating in Paragr&ph thatjudgement/court
settlement, or authentic instrument has ceasedete@miforceableor stating in
Paragraph 5.2 thanforceability has been limited for a tijrog

354.2. standard form "EEO replacement certificate follogvia challenge” in
Appendix V of the Regulation (see Article 6 (2) a(®) of the Regulation).
However, it is preferable that the legislator oftuia would solve this issue
clearly and explicitly in Section 644f the CPL.

1.9.6. Refusal of enforcement

355. According to Article 21 of the Regulation 805/2004:

1 Enforcement shall, upon application by the debtws refused by the competent
court in the Member State of enforcement if thegguaent certified as an EEO is
irreconcilable with an earlier judgement given imyaMember State or in a third
country, provided that: the earlier judgement irmed the same cause of action and
was between the same parties; the earlier judgemeastgiven in the Member State
of enforcement or fulfils the conditions necesdaryits recognition in the Member
State of enforcement; and the irreconcilability wast and could not have been
raised as an objection in the court proceedingth@Member State of origin.

2 Under no circumstances may the judgement or etsification as an EEO be

reviewed as to their substance in the Member Sfatmforcement.

356. It has to be mentioned that Article 21 (1) of thegRlation 805/2004 is not
applicable to court settlements and authenticunsénts, i.e., this legal norm relates only
to court judgements (see Article 24 (2) and Artte(3) of the Regulation).

357. As previously established, Regulation 805/2004 &laslished the processes of
recognition of the decision and exequatur in therider State of enforcement. The event
mentioned in Article 21 (1) of the Regulation 8082 is the only remain of the process
of recognition and exequatur. Thus, the statemeriicles 1 and 5 of the Regulation
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that the EEO procedure has given up the necessitgonmence the processes of
recognition and exequatur in the Member State fifreement is not entirely truth.

358. Until now there has not been any matter regarciegajpplication of Article 21 of
the Regulation in Latvian courts.

359. Application of the debtor. In order for the Latvian court to decide the issme
the refusal of enforcement of judgement (certi@EsdEEOQO) of court of another Member
State, an application of the debtor is necessaivian court cannot do that upon its own
initiative (ex officig; see Article 21 (1) of the Regulation and Sec8d#® Paragraph one
of the CPL. The application of the debtor shallfbemed according to Section 64df
the CPL.

360. No State fee has to be paid for the submissiohegpplication. The State fee in
the amount of 20 lats as provided for in SectiorPadagraph seven of the CPL has to be
paid only for applications on the recognition amfoecement of foreign court decision,
but not for the application for refusal of enforaam of judgement (certified as EEO).
However, if the mentioned application asks for bibth recognition and enforcement in
Latvia a foreign court judgement (that has beenptetb earlier than the judgement
certified as EEO), then the State fee in the amofi20 lats has to be paid.

361. The debtor has to submit the application to themetent court of Latvia, which,
according to Section 634Paragraph one of the CPL, is the district (citgrt in the
territory of which an adjudication (certified as @fissued in another Member State is to
be executed.

362. The application is adjudicated in a court sittimgreviously notifying the
participants in the matter regarding this. An dagyl complaint may be submitted
regarding this decision of the court (Section6Rdragraphs five and six of the CPL). It
is not important if the decision satisfies or refsishe application. The decision has to be
reasoned.

363. Basis for refusal of enforcement.The basis for refusal of enforcement is
stipulated in Article 21 (1) of the Regulation 82804 and it is théreconcilability of

two decisions The irreconcilability of decisions is one of totassical obstacles for
recognition of foreign court decisioti® and its significance liedirst, in the protection
of the consistency of court decisions, a®tond in the protection of the legal order of
the Member State of enforcement by not allowing ‘teetry" of such foreign court
decisions that would ruin the stability of the mi&l legal order by allowing the operation
of two contradictory or even opposite, in the serfskegal consequences, court decisions
in the Member State (for example, one decision segbe payment of the purchase price
as stipulated in the contract, but the other desisegards this contract as invalid). In
other words, verification of the irreconcilabilitgf decisions can be regarded as

320 kropholler, J. Internationales Privatrecht. 5.Adflibingen : Mohr Siebeck Verlag, 2004, S. 651.
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"protection filter" of the legal system of the MeembState of enforcemefft In
Article 21 (1) of the Regulation, therinciple of priority of an earlier decision
operates; pursuant to it, the decision that has bbaken earlier is recognised and
enforced®® Regulation 805/2004 does not provide for the r&itesor the first decision
to have entered into effect. The date of the adaps of importance.

364. The next criterion is as follows: the both decisitvave to be madegarding the
same cause of action(English — same cause of actipnGerman — identischer
StreitgegenstandFrench —la méme causeltalian — una causa avente lo stesso
oggettq Lithuanian —ta pacia veiksmo priezastimPolish —tego samego przedmiotu
spory Swedish —samma sakandbetween the same partiesThe texts in Latvian and
French bears a reference only to the cause ofmadiit not the subject matter, however
the French legal literature refers to interpretata@cording to which Article 21 (1) (a)
can be interpreted wider, i.e., by including alse subject matter (French +dentité
d'objed.**® The notions "between the same parties” and "theessubject matter and
cause of action" has to interpreted in the same agjn Article 34 (3) and (4) of the
Brussels | Regulation, i.e., here the autonomotespretation of the notions provided by
the CJEU in its present judicature shall be ué&d.

365. Irreconcilable decisiondrom the geographical point of view may have been
taken:

365.1. In the Member State of enforcement and in another B Member
State (including Denmark), for example, decisions ofviah and Irish courts; If
Latvian court is submitted an application of thebtde for the refusal of the
enforcement of Irish court judgement (certified EBEO), then in the event a
judgement earlier adopted by Latvian court is iorexlable with this Irish court
judgement, the enforcement of the Irish court dexishall be refused.

365.2. In two other EU Member States (for example, decisions of Irish and
German courts). If Latvian court is submitted aplegation of the debtor for the
refusal of the enforcement of Irish court judgem(gettified as EEO), then in the
event a judgement earlier adopted by German caoortatter if it is certified as
EEO, or matches the conditions to be recogniséginia according to any of the
EU regulations) is irreconcilable with this Irisbwt judgement, the enforcement
of the Irish court decision in Latvia shall be refd.

365.3. In other EU Member State and third country (for example, decisions of
Irish and Ukraine courts). If Latvian court is sutied an application of the

32! Rudevska, B. Tiesu r&shumu un tiesveitbu nesavienojatha Civilprocesa likuma 637.panta izprtn
(). Likums un Tiedas 2006, 8.§j., Nr. 6 (82), p.165.

%22 Rudevska, B. Tiesu réshumu un tiesveitbu nesavienojatha Civilprocesa likuma 637.panta izpmtn
(). Likums un Tiedas 2006, 8.§j., Nr. 6 (82), p.164.

%23 péroz, H. Le réglement CE n° 805/2004 du 21 &@@4 portant création d’un titre exécutiore europée
pour les créances incontestées. Journal du dterniational. 2005, n° 3 (juillet-aolt-septembre)opl.

324 See 19 May 1998 ECJ judgement in the case: C-83)8uot AssurancesECR [1998], p. I-03075,
para. 19.
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debtor for the refusal of the enforcement of Iregurt judgement (certified as
EEO), then in the event a judgement (matching tralitions to be recognised in
Latvia) earlier adopted by Ukrainian court is iwacilable with this Irish court
judgement, the enforcement of the Irish court degigh Latvia shall be refused.
366. To the requirement of irreconcilability of decisgmnArticle 21 (1) (c) of the
Regulation 805/2004 adds one more condition, nantbg irreconcilability was not
and could not have been raised as an objection irheé court proceedings in the
Member State of origin of the judgement (certified as EEO). It makesdnatude again
that the overall system of the Regulation 805/2fif}ides the debtor to be active in the
Member State of origin of the judgement and nopdstpone the tactics of defence to
later time in the Member State of enforcement. &fwe, Article 21 (1) (c) indicates the
basis of irreconcilability of decisions as the mbite exception for the enforcement to be
refused. The German legal literature points tolihd legal technique of Article 21 (1)
(c), because when translating grammatically, proklenay arise. For example, if the
debtor has indicated the irreconcilability of démis in the Member State of origin but
without any luck? or if the Member State of origin has completgydred this issue in
the court proceedings, then such situation will b@tsubsumed to the norm included in
Article 21 (1) (c). Moreover, the norm of Articld Z1) (c) includes also the presence of
the guilt on the part of the debtBf.
367. By applying Article 21 (1) of the Regulation 805(20) the subject matter of the
application of the debtor is the request to reftise enforcement of court judgement
(certified as EEO) of another Member State in Latvihus, the application definitely
should be appended not only the EEO, but alsodhsgn court judgement certified as
EEO (see Section 644aragraph two Clause 1 of the CPL), angriori irreconcilable
judgement, since both of them will have to be exsdiby the Latvian court when
deciding on the irreconcilability of decisions s base for the refusal of enforcement.
368. When deciding issue regarding refusal of the eefmient in Latvia of a foreign
judgement certified as EEO, the court may not mevas to the substance neither the
foreign court judgement (court settlement or auticénstrumenty*’, nor the EEO (in the
international civil procedure this is also callég tprohibition ofrévision au fondfd).
Here attention should be drawn to the inaccuracy tld Latvian text of the
Regulation 805/2004, namely, in Article 21 (2) thierase "may [..] be@ppealedas to

325 Rauscher, T. Der Européische Vollstreckungstitiel dnbestrittene Forderungen. Miinchen : Sellier,
2004, S.69; Rauscher, T. (Hrsg.). Européischeslptodess- und Kollisionsrecht EuZPR / EulPR
Kommentar. Minchen : Sellier, 2010, Art. 21 EG-¥uiTitelVO (Pabst S.), S. 174; Wagner, R. Die neue
EG-Verordnung zum Européischen VollstreckungstifiRax 2005, Heft 3, Mai/Juni, S. 198.

326 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 21 EG-VollstrTitelVv@abst S.), S. 174; Péroz, H. Le réglement CE n°
805/2004 du 21 avril 2004 portant création d’uretiéxécutiore européen pour les créances incoaesté
Journal du droit international. 2005, n° 3 (juEtdt-septembre), p. 672.

327 Only Article 21 (1) of the Regulation 805/2004 rist applicable to court settlements and authentic
instruments. Article 21 (2) remains applicable (&eticle 24 (3) and Article 25 (3) of the Regulatjo

328 French — review as to the substance.
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their substance" is used. However, here the phhasg [..] bereviewedas to their
substance" should have been uddtk responsible Latvian authorities should correct
this error in the Latvian text of the Regulation.

1.10. Relations of the Regulation 805/2004 with other lasv

369. Brussels| Regulation The interaction of Brussels| Regulation and
Regulation 805/2004 has to be examined in sevem@asFirst, the technical relations
between the regulations has to be assessedeaondd the content-related interaction.
370. Technical interaction. Article 27 of the Regulation 805/2004 stipulateattthis
Regulation shall not affect the possibility of segkrecognition and enforcement, in
accordance with Brussels | Regulation, of a judgmneecourt settlement, or an authentic
instrument on an uncontested claim. Similar normalso included in the Brussels |
Regulation. Namely, Article 67 thereof states tinég Regulation shall not prejudice the
application of provisions governing jurisdictiondathe recognition and enforcement of
judgements in specific matters which are contaimedommunity instruments or in
national legislation harmonised pursuant to sudtriments. Thus, the parties are not
forbidden to use the mechanism for recognition @mforcement of the Brussels |
Regulation, especially if the case does not fab the scope of the Regulation 805/2004
or does not match any of the criteria ("uncontestégim”, "minimum procedural
standards"{*°

371. Content-related interaction. As already mentioned in this Study, there is gean
of notions ("domicile of natural and legal persottonsumer”, "jurisdiction”, etc.) that
shall be interpreted as in Brussels | Regulatibis &specially important that within the
scope of substantive matter, all the regulationscdieed in the Study have to be
interpreted in accordance with Brussels | Regulabyg assigning the notion "civil and
commercial matters" a united autonomous intergoetat

372. However, in the context of Regulation 805/2004 fleisdiction regarding
consumer is narrowed. Namely, if Brussels | Reguhagllows the consumer to bring
proceedings against other party to a contract rithéhe Member State in which that
party is domiciled or in the Member State where ¢besumer is domiciled, then the
second sentence of Article 6 (1) (d) of the Regua805/2004 states only one kind of
jurisdiction in consumer claims, i.e., in claimsisarg from contract relations of
consumers, the case may only be decided in the obuhe Member State where the
consumer is domiciled. If this requirement hashbegn complied with and, for example,
the judgement has been made in a Member State wiergher party, not the consumer,

329 Recital 20 of the preamble to Regulation 805/2084plication for certification as a European
Enforcement Order for uncontested claims shouldgi®mnal for the creditor, who may instead chodee t
system of recognition and enforcement under Reignla(EC) No. 44/2001 or other Community
instruments.
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is domiciled, then it will be impossible to issua BEO regarding such judgement;
however, it will be possible to recognise and etdosuch judgement pursuant to
Brussels | Regulation.

373. Regulation 805/2004 also bears several direct enters to Regulation 44/2001
(Brussels | Regulation), when Brussels | Regulalias to be consulted in parallEirst,
according to Article 6 (1) (b) and (d) of the Regjidn 805/2004, the court when
certifying a judgement as EEO shatiter alia, asses if the judgement does not collide
with the provisions of jurisdiction provided for Bections 3 and 6 of the Chapter Il of
Brussels | Regulation and if the judgement has liestared in the Member State where
the debtor is domiciled in the meaning of Artick & Brussels | Regulation.

374. Third countries. Article 22 of the Regulation 805/2004 stipulatdsatt this
Regulation shall not affect agreements by which MenStates undertook, prior to the
entry into force of Regulation (EC) No. 44/2001 ({Bsels | Regulation), pursuant to
Article 59 of the Brussels Convention, not to retieg judgements given, in particular in
other Contracting States to that Convention, agaletendants domiciled or habitually
resident in a third country where, in cases pravithg in Article 4 of that Convention,
the judgement could only be founded on a groungiregdiction specified in the second
paragraph of Article 3 of that Convention. Arti@@ of the Brussels Convention in
connection with Articles 3 and 4 of the Conventioegulates the issues of both
jurisdiction in relation to defendants that are domiciled in the Contracting State to the
Convention, and recognition and enforcement of sumigements, as well as non-
application of national laws in such cases. Onetmoge, that Latvia has not been a
contracting state to the Brussels Convention.
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2. Regulation 861/2007

2.1. Introduction

375. In 2002 the European Commission adopted the GraparROn a European Order
for payment procedure and on measures to simplifg apeed up small claims
litigation**°, by exploring and examining the content of the Raiipn being developed
at that time. In 2005 proposals to Regulatforwere adopted, but in 2007 the
Regulation 861/2007 was adopted.

376. According to Article 1 of the Regulation 861/20Qfis Regulation establishes a
European procedure for small claims, intended topBfy and speed up litigation
concerning small claims in cross-border cases,tangduce costs. Small claim in the
meaning of this Regulation is claim in the amouritexceeding EUR 2000.

377. Basically, this Regulation introduces a simplifre@échanism that is similar to the
one in the national laws for small claims. The pahare provided for in the Regulation is
available if it is established that a cross-bordase exists. It must be noted that the
procedure provided for in the Regulation is not deary, but alternative to the national
procedures for small claims in the Member State® (Recital 8 of the preamble to
Regulation 861/2007 and Article 1). That means thatclaimant may choose whether to
use the national or European procedure for smailng in a cross-border case. The aim
of the Regulation is to reduce costs and to simplifis procedure; however, the
Regulation also charges Latvian courts with unusimigations, like, the court has to
provide the parties written information on the mdaral issues, including filling in of
standard forms. The courts are also invited toasseimple and inexpensive procedural
means as possible to examine such cases. Smaihscleases usually are written
procedures, but in special events oral hearingshal@ through video conference (See
Article 5 (1) and Article 8 of the Regulation).

378. Further, each article of the Regulation and itdiapfion have been analysed.

379. Standard forms of the Regulation are available ‘here
http://ec.europa.eu/justice _home/judicialatlasghl/sc_filling_lv.htm

2.2. Notion of small claim

380. Atrticle 2 (1) of the Regulation 861/2007 stipulatbat the net value of a claim
does not exceeHUR 2000 (LVL 2845,74)at the time when the form A is received by

339 Green Paper On a European Order for payment guoeeand on measures to simplify and speed up
small claims litigation [2002] COM 746, p. 58-59.

31 proposal of the Commission of the European Comtiesnior a regulation of the European Parliament
and of the Council establishing a European proeethrsmall claims, COM (2005) 87.
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the court. This amount is excludes all interespemses, and disbursements. Thus, it is
possible that larger amount is shown in the opexgiart of the judgement.

381. In Latvia this amount should be calculated accardonthe official exchange rate
of the day when the claim is lodged with courthaligh the Regulation does not
stipulates how the exchange rate should be caémildthus, here the law of the forum
should be followed.

382. In the draft regulation there were many discussiegsarding the amount and if it
has to be indicated at &ff? Some of the Member States and the European Eccoramdi
Social Committee considered that the amount of ROBO is too small, but some of the
new Member States stated that this amount is pd°*hDiscussions were also raised due
to the different amounts of national small claimstihe Member States, starting from
EUR 600 to EUR 30000. In the result, EUR 2000 wasrapromise and was regarded an
amount possible to involve sufficient number ofesam relation to this Regulation. It is
possible, that in future this amount will be revezivand that the scope of the Regulation
could include claims exceeding EUR 5G8b.

383. So the scope of the Regulation will include a cléiva amount of which does not
exceed EUR 2000. The amount of claim shall be ewatliin connection with other
criteria of the scope of the Regulation. For exanpi one of the cases examined by a
Latvian court, the claimant asked to recover maiaee from the defendant residing in
another EU Member Stat® Based on this Regulation, the defendant was levied
maintenance in the amount of LVL 60 per month uthi child reaches majoritfairst,
according to Article 2 (2) (b) of the RegulatiohetRegulation is not applied to matters
concerning rights in property arising out of manaece obligationsSecond on the
moment of making the judgement, the child had semars left until reaching majority,
which means that the total amount of claim is L\M146, which exceeds the amount
stipulated in the Regulation for several times.

384. The Regulation directly does not solve the is$tieel amount of claim exceeding
EUR 2000 can be divided into parts. According teeexchers, it follows from the
meaning of small claims that the claim should netdivided into parts. Or else, the
claimant will divide a claim the total amount of iwh is EUR 10000 into five different
small claim forms. If the actual amount of the wklais more than EUR 2000, the
European Small Claims Procedure will not be appleaBut if the amount of the claim
is EUR 10 000 and the claimant agrees to recovgrEldR 2000 from the defendant, the
European Small Claims Procedure will be applical@®é. course, in such case the

332 See: Green Paper On a European Order for paymeoegure and on measures to simplify and speed
up small claims litigation [2002] COM 746, p. 58:59

333 Opinion of the European Economic and Social Caitemion the Proposal for a regulation of the
European Parliament and of the Council establishiggropean Small Claims procedure COM [2005] O.J.
2006/C 88/14, para 6.1.

334 EU Citizenship Report 2010: Dismantling the Obkets to EU citizens’ rights COM [2010] COM
(2010) 603 final p.13.

3% Judgement of 13.03.2012 in matter No. C1229221Mdnygavpils City Court [not published)].
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claimant will not be able to turn to court for reening the remaining EUR 8000 (or else

there would be two matters having the same paudiéisem, the same subject matter, and
cause of action).

385. According to the Regulation, a party may not omgaver a debt, but also ask for

the reduction of cost, award of expenses for elatny inconsistencies of goods or

services, reimbursement of the amount of money;, jgdid

386. Example:

A consumer living in Latvia purchased high-quabg for EUR 996 in a French on-

line store. When receiving the purchase, the consuntabléeshed that the handle is stitched askew.
The consumer sent a claim to the e-mail addresg/ishan the web page of the on-line store, but no
reply was received. The consumer turned to the [fgan Consumer Centre in Latvia
(www.ecclatvia.ly, but the French merchant did not answer also ¢ke@m sent by the ECC The
consumer ordered an expert examination, which dttitat the bag has a manufacturing defect.

The consumer decided to use the European Smalim€l&rocedure. According to Article 2 of the
Regulation 861/2007 and Article 16 (1) of the Bals$ Regulation, the claim was lodged according to
the domicile of the consumer, i.e., Latvia. Iterafthe form A indicates that the claimant asks to
reduce the price of the goods by EUR 100. A requeestimburse all the costs of litigation (costs of
State fees and expert examination) was also indlude

The court accepted the form A, which matches theirements of the Regulation, and together with
form C in Latvian sent to the owner of the on-lgtere in France. In the specified term, no replyswa
received.

The court when applying the written procedure, leli$hed, first, if the Regulation can be applied.
Second, the court established that according tickr6 (1) of the Rome | Regulation, the substantiv
law of the country where the consumer has his babitesidence has to be applied. In this case —
legal norms of Latvia. Thus, when making a judgepntee court takes into account Section 28 of the
Consumer Rights Protection Law allowing the reduetf price of goods if they are not in conformity
with the provisions.

387. Within this example there are, however, some diffies in assessing the
appropriate formula for calculating the amount Warich the price should be reduced.
Thus, an expert should be asked to establish tlreep@ge-based nonconformity of the
bag with its price.

388. As already mentioned, the Regulation in question ba applied not only to
monetary claims, but also teon-monetary claims for example, delivery of goods,
compensation of damage, etc. Iltem 7 of form A erplaéhat in such case the items 7.1
and/or 7.2 should be filled in by indicating thebget regarding which the claim has
been lodged and the amount of the claim. Explanatio this item show that "in the
event of non-monetary claim, it has to be also ek there is any secondary claim on
the compensation in the event it is not possibleatisfy the initial claim.” This sentence
has not been formulated clearly enough and regotarsumer may have certain
difficulties in understanding its meaning.

389. The Regulation does not stipulate how the clainmantourt should assess non-
financial claims; thus, the answer should be lookadin the national laws of the
Member States, which, in its turn is a negativedésity, since the Regulation was
developed as an alternative to the national smiaime procedures. If the court
experiences difficulties in the interpretation difist term, the possibility to ask the
preliminary ruling to the ECJ should definitely bged.
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390. Example

A Latvian limited liability company ordered one fassional commercial washing machine for the
price EUR 1896 from an lItalian supplier via e-mailhe Italian supplier accepted the order of the
Latvian company and agreed to deliver the washiaghine within the time period of five weeks. The
washing machine was not delivered in the defineh.t& he seller promised the buyer to deliver the
washing machine in the nearest time, but the bdigenot receive it, though.

The Latvian company decided to use the Europeanll Sblms Procedure; however, since the
contract was concluded by exchanging e-mails arlgl e washing machine, its price and date of
delivery are mentioned in the correspondence, dubd complexity of the matter the company decided
to turn to a sworn lawyer for help.

Scenario 1

By examining the materials of the case, the swawyér established that the washing machine had to
be delivered to Latvia, thus, according to Artibl€1) (b) of the Brussels | Regulation, the jurésidin

is in the Member State where, under the contrdw, goods were delivered or should have been
delivered.

By lodging the claim form A with a Latvian countjtially the claimant indicated in Item 7.2 thateth
claim is non-financial, i.e., delivery of goods.dddition, the claimant indicated that in case guods

are not delivered, the claimant suffers loss inaheount of EUR 500. It was also asked to compensate
the costs of lawyer services, State fee, as wédth escover the interest to it.

In the proceedings, the court established thatpghdies had not agreed on the law applicable to the
dispute as to the substance. According to Artic{&)4(a) of the Rome | Regulation, a contract foe t
sale of goods shall be governed by the law of thenty where the seller has his habitual
residence Y— in this case this is the law of Itelgwever, the court also established that bothyltal
and Latvia are Contracting Parties to the United tidas Convention on Contracts for the
International Sale of Goods and according to itdide 1 (1) (a) in such case the Convention is
applicable.

The court applied Article 46 of the Convention adang to which the buyer may require performance
by the seller of his obligations.

The court established that by not delivering theds Articles 31 and 33 of the Convention have been
violated, thus also the interest to it shall beaeered. However, Article 78 of the Convention duas
stipulate the interest rate, which could be caltetapursuant to the applicable national law. In erd

to establish only the interest rate according te thw of Italy, additional burden would be put dret
court in such simple proceedings. Thus the coaking into account Article 7 (1) of the Convention
stipulating that in the interpretation of this Camtion, regard is to be had to its international
character and to the need to promote uniformitytsnapplicatiorn’*’, chose to apply the interest rate
stipulated in Article 7.4.9 of the UNIDROIT Print@p of International Commercial Contractt.
However, such legal remedy — delivery of goods #-b&ichosen by the claimant (buyer) only in the
event the goods are unique and really necessaity o the event the delivery of goods is not passi
the claimant indicates the incurred losses. Usutily losses have to be proved with evidence, which
has to be only described in this proceedings, hewékhis, in its turn, may give rise to objectidram

the part of the defendant, and to the necessityhiicourt for additional documents.

If the claimant has already paid the whole pricetfee goods, then prior to lodging the claim he bas
inform the defendant on the termination of the @mit since restitution in the meaning of Article 8
(2) of the Convention can only be possible if thetact has been terminated.

336 See Schlechtriem & Schwenzer, Commentary on The QdiNvention on the International Sale of
Goods (CISG) (3rd edition, ed. Schwenzer 1.), Oafdniversity Press, 2010, p. 1057-1060.

37 Article 7.4.9 (2): The rate of interest shall bee taverage bank short-term lending rate to prime
borrowers prevailing for the currency of paymenthat place for payment, or where no such rate ®xaist
that place, then the same rate in the State ofuhency of payment. In the absence of such aatagéther
place the rate of interest shall be the appropriate fixed by the law of the State of the currenéy
payment. (UNIDROIT Principles of International il@mercial Contracts, availablegyww.unidroit.org
Since the transaction takes place in the Europesionthe lending rates laid down by the European
Central Bank may be used.
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Scenario 2

By examining the materials of the case, the swawnyér established that the buyer had to receive the
goods in Italy, thus according to both Article Dfaicile of the defendant) and Article 5 (1) (b)tloé
Brussels | Regulation the claim against the Italimerchant shall be lodged with an Italian court. To
avoid excessive costs, the sworn lawyer suggestadet the European Order for Payment Procedure,
not the European Small Claims Procedure.

391. Atrticle5 (5) of the Regulation 861/2007 stipulatek in his response, the
defendant claims that the value of a non-monetéyncexceeds the limit set out in
Article 2 (1), the court or tribunal shall decidén 30 days of dispatching the response
to the claimant, whether the claim is within these of this Regulation. There is no such
separate item in the answer form C, thus the defendgill have to make a note at item 1
of the answer form that the amount of non-financlalm exceeds EUR 2000, and thus
the claim does not satisfy the conditions of theogaan Small Claims Procedure. The
court has certain freedom of action when decidimig issue; however, in practice it could
be quite difficult to establish if such claim exdsehe set threshold or not. In addition,
such court decision may not be appealed.
392. Also a Latvian court has faced a claim that cafreogtvaluated only in financial
terms. The claimant has ordered summer shoes froomgany registered abroad; after
some time of non-intensive wearing, a defect hgeaged. The claimant, by submitting
the form A on the European Small Claims Proceduas,indicated in item 7 that claim is
financial, but in item 8 (explanation of claim) hdeclared an additional request to
change the shoes for new similar or equivalentjiuagse it is not possible to revoke the
contract®®® In a separate decision the court asks the clairmspecify the claim by
indicating that:

according to Section 128 Paragraph two Clause thefCivil Procedure Law, in a

statement of claim the claims of the plaintiff $hm@ set out. The claims of the

plaintiff shall match the subject-matter of theiglaThe claims shall be specific,
executable, and they shall create legal consequence

393. Thus, the court asked the claimant to specify #guest part of the claim by
stating concrete claims, i.e., so that they arec@table and create legal consequences.
The request by the court is understandable simte fohas not been formed accurately;
however, in this event several conditions had téulig¢led.

394. Unlike stipulated in the Regulation, the court hast used the form B in
Appendix Il regarding request of court to supplemand/or rectify form of claim,
application. Forms are specially designed to ehsewtork of the court, as well as to
allow the parties, which are not provided profesaldegal assistance, to understand the
forms owing to their simple form and language. Allse provision, set out in Article 11
of the Regulation, stating that parties have tpioeided practical assistance in filling in
the form has to be fulfilled. It is important toomember that Regulation is created as

338 Judgement of 27.01.2012 in matter No. C15285811elyava City Court [not published].
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autonomous and simple system, therefore it shooldbe compared to the national
proceedings as it has been done in the aforemetidecision.

395. In this case the claimant by providing informatmm the claim has stated request
both for changing the goods, and terminating th&raat. First, item 8 (information on
the claim) of form A is not intended for statingquests on the claimSecond
termination of the contract cannot be assessethascial claim in the meaning of this
Regulation, since it is establishing not imparttdemand. Thus, the court when receiving
similarly incorrectly filled in forms should indit® in simple and understandable
language, in the specially provided for item innfioB, that in the information on the
claim only description of the problem has to bevpted, and that item 7.2 should be
specified by stating the replacement of goods.hi§ treplacement of goods is not
possible, as were also in the mentioned eventatheunt of money, which has been
indicated in item 7.2.2 (calculated amount of claiwill be recovered.

396. As stated in Recital 10 of the Preamble to the Reigun, in order to ease the
calculation of the amount of clainmterest rate, expenses, and other cost@re not
included in the amount of the claim. So the basigtanay be up to EUR 2000, but it will
be possible to request the recovery of other costs.

397. The European Small Claims Procedure stipulatesrheddition to the basic debt,
also interest set by law and interest set by conhffanglish —interest German —
Zinsen French —intérétg can be recovered.

398. If parties have not agreed on the interest in thd@ract, the interest rate and date
for calculation shall be set out in item 7.4.1 @i A. If parties have agreed on such rate
or calculation ofinterest set by contractthat cannot be expressed in simple percentage
(fraction), the item "another rate" should be mdrkethe mentioned form. For example,
these would be cases when a person has agreedy toopgosite interests, different
amounts in irregular periods, or if mixed intereste has been set out — both in set
amount and percentage.

399. However, if a party has not appended the contradtthe defendant does not
object, the court should trust the interest ratermed by the claimant. Moreover, as can
be seen from form A, only the interest rate anddée from which the interest has to be
calculated have to be indicated. It means, thajutige will have to calculate the interest
himself. Even in the event the claimant would likeease the work of the court, then, by
filling in the form electronically in the Atlas, i not possible to indicate the total amount
of the interest calculated. Moreover, the claimstilt have to calculate it in order to
establish the State fee to be paid; thereforehen future the possibility should be
assessed to include such item in the form of thguR&on, where the claimant could
indicate both the formula of calculation and amaufrthe interest.

400. Under the mandatory interest rate stated in itehR7f the form, thénterest set

by law should be understood. However, here the claimaas chot have to indicate the
amount or calculation of the interest rate, buiyydhk date from which the interest has to
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be calculated. That means, that the court, filss, to establish the applicable substantive
law pursuant to which the interest set by law wiilve to be calculated. Second,
according to this rate, the court calculates digointerest due to the claimant. This again
is a case when the court is obligated a duty tbatdcbe done by the submitter of the
claim.

401. The court upon its initiative, without request Ine tclaimant, does not have to
recognise the right to receive the interest selalayfrom the amount recovered but not
received by the court for the period until the ecément of the decision.

402. The Regulation clearly stipulates thaistsare costs resulting from services of
lawyer and costs arising from the service or tramsh of documents (Recital 29 of the
Preamble), but costs of the proceedings shoulcetermined in accordance with national
law. For example, by submitting form A (applicatiohclaim), the State fee will have to
be paid according to Section 34 of the CPL. Thuughe amount of the claim is up to
LVL 1500 (EUR 2136,75) and up to the threshold eat in the Regulation, i.e.
EUR 2000 (LVL 2845,74), the State fee shall be &8 the amount of the claim, but
not less than LVL 58%° If the claim is non-monetary one, neverthelesshiall be
assessed, by correspondingly calculating the f@® the amount of the claim. The fee
has to be calculated from the amount to be recdvaceording to Section 35 paragraph
one of the CPL. For more on stating and calculatbeosts refer to the specific sub-
section of the Study.

403. It must be noted that the Regulation does not pevor additional recovery of
contractual penalty or other possible fines. In contrast to the Reguial896/2006
where it is possible for the claimant to indicate tontractual penalty in item 8 of the
standard form A (application for European Order Payment), there is no such item in
the Regulation 861/2007. Since the intef€saccording to their legal nature cannot be
compared to contractual pendfty the authors do not support of the practice thsteiad
of interest at item 7.4.1 in the form of the Regola861/2007 contractual penalty is
indicated. Neither the recitals of the Preamblethi® Regulation, nor the text of the
Regulation itself do not offer the parties the jmssy to apply for the contractual
penalty, thus the Regulation cannot be interpretetened. If a party, though, want to
recover contractual penalty, it can be done by stiimg a separate claim by using the
same Regulation, but in this form the amount of tloatractual penalty has to be
indicated as the basic claim.

3% On statement of claim that can be evaluated fasarnof money and that have been received at court
until 31 December 2012, State fee shall be paithénamount not exceeding 1000 lats — 15% from the
amount of the claim, but not less than 50 lats.: $a&v “Amendments to the Civil Procedure Law" of
15.11.2012 (“LV", No. 90 (4792), 04.12.2012), eirtgrinto force on 01.01.2013

349 Section 1753 of the Civil Law stipulates that fet shall mean the compensation to be given for
granting use of, or for lateness relating to a sfimoney or other fungible property.

%1 pyrsuant to Section 1716 of the Civil Law, cortinat penalties are penalties which a person unkiesta

to bear regarding his or her obligation in suctecs he or she does not perform the obligatiodpes not
perform it satisfactorily.
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2.3. Material scope of application

404. The aim of the Regulation is to simplify and spegdcross-border litigation in
small claim cases by reducing the costs of litaati Therefore, also the scope of
application of the Regulation has been subordinaethis aim. Article 2 (1) of the
Regulation 861/2007, just like the Regulation 80842 and Brussels | Regulation,
stipulates that ishall apply [..] to civil and commercial matters whatever the nature of
the court*?

405. It shall not extend, in particular, to revenue, cutoms or administrative
matters or to the liability of the State for acts and omis®ns in the exercise of State
authority @cta jure imperi).

406. The Article 2 (2) stipulates the cases where thguReion shall not be applicable:
the status or legal capacity of natural persons; ghts in property arising out of a
matrimonial relationship, maintenance obligations, wills and succession;
bankruptcy, proceedings relating to the winding-upof insolvent companies or other
legal persons, judicial arrangements, composition@nd analogous proceedings;
social security; arbitration. Since also these norms are similar to those latiga in
Article 2 of the Regulation 805/2004, for their &mtion refer to the respective
comment 4 on the Regulation 805/2004.

407. Here it should be mentioned that since the Requiad#61/2007 does not stipulate
a mandatory obligation to submit contracts to caw court will not be able to establish
if the claimant and defendant have agreed on isgttisputes aarbitration . Thus, the
proceeding can be used in bad faith, unless thendaht objects during the proceedings
by using form C. However, if the defendant recoggsishe claim in the court, then
according to the theory of arbitration, it is redgd that the parties have stepped back
from the arbitration contracf?

408. The Regulation 861/2007 has some peculiarities ppieation that are worth
discussing themkEirst, this Regulation will apply only to unconteste@ints. Second
Article 2 (2) (f) to (h) of the Regulation stipuéet for additional exceptions.

409. In the scope of the Regulation both contested, anghcontested claims fall
Moreover, these claims can also _be non-finan@at in cases relating to non-financial
claims, it has to be possible to assess the danEgs. assessment cannot exceed
EUR 2000, for the claim to fall in the scope of tRegulation. In the event of non-
financial claim, the claimant shall fill in item2 of the form A and indicate regarding
what the claim has been lodged and what is theilgaéd amount of the claim.

410. So, in the scope of the Regulation, non-finandiihts like on the discrimination
of people with particular needs or unequal accessetvices could fall. The Regulation

32 It must be added that the English text of the Ramn mentions not only the court, but also
tribunals — “the court or tribunal”.

313 See: Kaevska, |. Starptautigk komerdilas arbitazas tiethas. LU disettcija, 2010, p.128, available
at: https://luis.lanet.lv/pls/pub/luj.fprnt?1=1&fn=F8283342/Inga%20Kacevska%202010.pdf
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does not provide clearer information regarding swthims, which can result in
uncertainties in the process of its applicationadiulition, in separate jurisdictions cases
of this category are excluded from the scope oflisglaims procedure, since when
deciding cases of set categories, different evidenand expert reports have to be
examined** Despite being small claims, non-financial claina® de quite complicated
and disputable, which, on its part, will make tloairt to consider the possibility to hold
an oral hearing according to Article 8 of the Ragjoh.

411. One of theadditional exceptionsincluded in the Regulation eamployment law
namely, the Regulation shall not be applicabldé& ¢tlaim arises from employment law.
It must be noted that this exception shall be prited wider than the notion
"employment contracts"” since it is applicable nolydo separate employment contracts,
but also to issues related to trade unions. ThHesstope of this Regulation is narrower
than in the event of the Brussels | Regulationth®& same time it should be noted that
agent contracts will fall within the scope of thedrlation, since agents will not be
regarded as subjects of employment law.

412. In one case, a judge of a general court of Latvsifjably refused to accept an
application of a natural person for the EuropearalS@laims Procedure regarding the
recovery of unpaid work remuneration from a muradiy, by stating that, according to
Article 2 (2) (f) of the Regulation, the Regulatiosi not applicable to employment
relations®* It should be added that in this case the Regula#mnot be applied also due
to its cross-border nature, but in this case tieen® cross-border element.

413. The next special exception of the Regulation isntdaregarding tenancies of
immovable property, with the exception of actions on monetary claifugicle 2 (2) (g)

of the Regulation in Latvian has been translateg as "rent”, although it is applicable
also to "lease". Such exception has been includedalthe fact that immovable property
rights have exceptional jurisdiction which is cependingly widened also to rights of
lease and rent. Meaning that usually disputes deggrimmovable property rights and
rights of lease or rent will fall in the jurisdioti of the Member State in the territory of
which the immovable property is locat&§ This is due to the fact that in the national law
regulating issues of lease and rent, several inigeraorms can be included to protect
the tenant?’

344 For example, cases regarding personal injurieseackided in the Northern Ireland. House of Lords.
European Small Claims Procedure: Report with Evtde{2006] 23rd Report of Session 2005-06, para
107 et seq.

34> Decision of 06.02.2012 in matter No. 3-10/004Jkabpils District Court [not published].

346 gSee Article 22 of the Brussels | Regulation Hoerevhis Article of Brussels | Regulation provides

an exception — in proceedings which have as thgeab tenancies of immovable property concluded for
temporary private use for a maximum period of sirgecutive months, the courts of the Member State i
which the defendant is domiciled shall also havésgliction, provided that the tenant is a natumilspn
and that the landlord and the tenant are domidilébe same Member State.

37 Law on Residential Tenancy: Law of the Repubfitatvia, Latvian Herald No. 19, 29.04.1993
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414. Here with rent of immovable properfienanciesyent of any residential premises
or summer cottages or lease of land or non-resaleptemises shall be understood.
Claims regarding validity or interpretation of cradts on such immovable property shall
not be submitted pursuant to this Regulation. Haxeit will be possible to satisfy all
claims, if they can be assessed, related with niitrient of contract, unpaid invoices,
or losses, by using the legal mechanism providedbyahe Regulation. For example, if
any of tenants of recreation villa disturbs anottegrant (makes noise, consumes more
electricity than agreed before, or cause any dtf@mnveniences), the latter may lodge a
claim against the first one to recover losses enldkt holidays and any ancillary céts
by use of this Regulation, if it is establishedtttiee amount of the claim does not exceed
EUR 2000 and it is a cross-border case.

415. The next exceptioryiolations of privacy and of rights relating to personality,
including defamation was added during the draft regulation phase byingtahat
similarly to exceptions stated in Article 2 (2) {0 (g) of the Regulation these issues are
decided differently in each Member State and pdssiben by special courfé? So, also
such cases do not fall within the scope of the Ratigun.

416. Thus, it can be regarded that in a way this Regulatarrows the notions "civil
liability" and "commercial liability"; however, ihas been specially devised for the needs
of consumers Moreover, this Regulation does not include thermon the exclusive
jurisdiction of consumer disputes as it is in Agié (1) (d) of the Regulation 805/2004
of Article 6 (2) of the Regulation 1896/2006. Pbbgi it is because the Regulation
861/2007 can be applicable only to uncontestednslaiHowever, certain difficulties
could arise for a regular consumer, for exampleewfiling in item 4 of the Appendix |
regarding the jurisdiction, and during the enforeatof the judgement the consumer in
general will have no protection, since the judgemersuch matter is enforceable in the
whole EU.

417. Summarising, the Regulation will be applicable bimtltontested and uncontested
pecuniary (monetary) claims not exceeding EUR 2000s Regulation can be applied
by both consumers, who have purchased goods ah@stores from other consumers or
companies, and, for example, sworn lawyers wheovetng unpaid remunerations from
clients.

2.4. Geographical scope of application

418. The Regulation is applicable in all EU Member Statdso the United Kingdom
and Ireland (Recital 37 of the Preamble), but mas applicable in Denmark pursuant to
Article 2 (3) or and Recital 38 of the Preambléhte Regulation.

348 See 15 January 1985 ECJ judgement in the case244¢83Erich Résler v Horst RottwinkdfCR
1985, p. 00099.

349 Kramer, E X. “Small Claim, simple recovery? Therr&ean small claims procedure and its
implementation in the member states" (2011) ERAURgp.121, available:
http://www.springerlink.com/content/88w50426x513%h3
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2.5. Application in time

419. According to Article 29 of the Regulation 861/2007:

This Regulation shall enter into force on the daljofving its publication in the
Official Journal of the European Union. It shall@g from 1 January 2009, with
the exception of Article 25, which shall apply frekrdanuary 2008.

420. Apart from Regulation 805/2004, the legislator lo¢ tEU in this Regulation has
not specified the date on which the Regulation 38Q7 shall enter into force.

421. Date of entering into forc&ince the Regulation 861/2007 has been published in
the Official Journal of the European Uniosn 31 July 200%7°, it enters into force on the
next day, i.e.1 August 2007

422. Date of applicationAlthough the Regulation 861/2007 enters into foure

1 August 2007, it is applicable from the same dake legislator of EU has set two dates
starting from which particular articles of the Rigion are applicable:

422.1. Article 25 of the Regulation shall be applicablarsng from1 January
2008 The Article 25 stipulatesbligation to Member Statesto communicate to
the European Commission specific information:

422.1.1.  which courts or tribunals have jurisdiction to gigejudgement in the
European Small Claims Procedure;

422.1.2.  which means of communication are accepted for thegses of the
European Small Claims Procedure and available ¢octhurts or tribunals in
accordance with Article 4 (1);

422.1.3. whether an appeal is available under their proadamw in accordance
with Article 17 and with which court or tribunalishmay be lodged;

422.1.4.  which languages are accepted pursuant to Articl@p(b); and

422.1.5.  which authorities have competence with respechforeement and which
authorities have competence for the purposes dappécation of Article 23.

422.2. all other articles of the Regulation (except fartidle 25) are applied
starting from 1 January 2002 That means that applications for the European
Small Claims Procedure can be submitted startio ft January 2009.

423. But which date can be regarded as the day of lgdtfie application — the day
when the application has been sent to the courtherdate when the application is
received by the court? According to the first seageof Article 4 (1) of the Regulation:

The claimant shall commence the European Smalh@adrocedure by filling in
standard claim Form A, as set out in Appendix 4 bxadging it with the court or
tribunal with jurisdiction directly, by post or by any otheneans of
communication, such as fax or e-mail, acceptabletheoMember State in which
the procedure is commenced.

30 See the date of publishing the Latvian text ef Regulation: L 1990fficial Journal of the European
Union, 31.07.2007, p. 1-22.
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424. As it can be seen, the decisive is the date ofihadthe application to the court.
The lodging may take place both on the moment wtten applicant lodges the
application to the court in person, and on the nmdméhen it is sent via fax, or by e-
mail. In the last two cases fax and e-mail candrg ® the court starting from 1 January
2009"%, but not earlier.

425. Latvia has communicated to the European Commission th@ications can be
lodged to the court directly or by mallithuania has communicated to the European
Commission that applications can be lodged to thetdirectly or by mailEstonia has
communicated to the European Commission that agtpes can be lodged to the court
directly, by mail, by fax, or via electronic dataérchange channel®’

2.6. Notion "cross-border case"

426. As already mentioned before, the aim of the Reguie861/2007 is to simplify
and speed up cross-border litigation in small claases, as well as to reduce the costs of
litigation. This Regulation shall be applicable ymh the event the claim has a cross-
border element in it. The definition of a "cross4ber case” in this Regulation is almost
identical to the one in Article 3 (1) of the Redida 1896/2006, and it is also similar to
the one in Article 2 of the Legal Aid Directive 2008/EC>**

427. According to Article 3 (1) of the Regulationgceoss-border casds one in which

at least one of the parties is domiciled or halljuasident in a Member State other than
the Member State of the court or tribunal seisedicke 3 (2) adds to it that domicile
shall be determined in accordance with ArticlesaB@ 60 of Brussels | Regulation.

428. Thus, from Article 3 of the Regulation 861/200¢d#n be concluded at least one
of the parties has to be domiciled or habitualident in a Member State other than the
Member State of the court or tribunal seised. llbfes from the aforementioned that also
domiciles of both parties (and not only one parmgy be in this another Member State,
except Denmarf>* The court to which an application regarding Eussp&mall Claims
Procedure is submitted shall always be a courhefEU Member State. For example,
cross-border cases will be in the following events:

%1 Similar see also: Rauscher, T. (Hrgs.). Europé@iscZivilprozess- und Kollisionsrecht EuZPR/EulPR
Kommentar. Miinchen : Sellier, 2010, Art. 29 EG-Bal®O (Varga |.), S. 544

- http://europa.eu/justice_home/judicialatlascivil/

352 hitp://europa.eu/justice_home/judicialatlascivil/

33 Council Directive 2002/8/EC of 27 January 2003m@rove access to justice in cross-border disputes
by establishing minimum common rules relating tgaleaid for such disputes [2003], L 026, Official
Journal of the European Union.

%4 see Rudevska, EEiropas maksjuma rikojuma procedra: pieméroSana un prolimjautzjumi. Jurista
Vards, Nr. 24/25, 19.06.2009
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429. So, in order to establish if there exists a cramsiér element, the domicile or
habitual residence of the parties shall be defifié@. existence of a cross-border case is
not created by other possible linking factors, like location of property or the place

Application on
FOPP
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where the contract has been concluded. Cross-boades shall not be formed also in the
event the domicile of the Member State of the cand of the both parties is located in
the same EU Member State, or in the event the dlm®miof both parties are located
abroad. However, as explained further, even inetent a cross-border case arises the
court shall establish if it has the jurisdictiondiecide the dispute.

430. The notion ofdomicile of a natural person within the scope of this and
Brussels | Regulation, is not an autonomous nosarge the court of the Member State
that has received the case shall interpret it gumsuo the national law. Namely,
Article 59 (1) of Brussels | Regulation stipulatést in order to determine whether a
party is domiciled in the Member State whose coarts seised of a matter, the court
shall apply its internal law. Unfortunately, thetioa of "domicile” is significantly
different® across Member States, which can cause certaitiepnsbin establishing it.

431. For Latvian court in order to determine the donei@f a natural person of Latvia
it has to be initially defined pursuant to the Civaw. **° Section 7 of the Civil Law
stipulates that place of residence (domicile) &t thlace where a person is voluntarily
dwelling with the express or implied intent to pamently live or work there. A person
may also have more than one place of residencepdiary residence does not create the
legal consequences of a place of residence andl lshadjudged not on the basis of
duration, but in accordance with intent. This noshould be applied to establish the
domicile of a person from the point of view of lafvLatvia.

432. Onits part, Section 3 Paragraph one of the Deateraf Place of Residence Law
stipulates that a place of residence is any placiéh (an address) connected with
immovable property freely selected by a personwinch the person has voluntarily
settled with an intention to reside there expressiegttly or implicitly, in which he or
she has a lawful basis to reside and which has tmgnised by him or her as a place
where he or she is reachable in terms of legaltioas with the State or local
government®’ This norm in the terms of its legal nature and &mmore appropriate for
the solutions of internal situations of Latvia, .® establish which particular address in
the territory of Latvia is the place of residende@erson. Also Section 6 Paragraph five
of this Law suggests of the internal nature of éfi@ementioned norm, which, in the
event of a foreign domicile refer to the procedspecified by the Population Register
Law.>*® It must be noted that also the latter does nog¢ giconcrete answer on how to

355 See Heidelberg Report, para 181-184. For exarntmeCivil Procedure Code of Lithuania stipulates
that domicile of a natural person shall be thakesta its part, in which he permanently or ordiyaresides,

but the Civil Law of Estonia stipulates that dor@ds the legal place of residence of a personhitiwhe
permanently resides.

3% Civil Procedure Law: Law of the Republic of Latyiatvian Herald No. 1, 14.01.1993

%7 Declaration of Place of Residence Law: Law of Bepublic of Latvia,Latvian Herald No. 104,
07.07.2002

38 Section 6 Paragraph five: If a person’s place asfidence is abroad, the duty to declare a place of
residence is fulfilled if the declarant of a plagferesidence has submitted information regardirgplace

of residence according to the procedures spedifjeithe Population Register Law.
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establish the existence or non-existence of a dtemad a person in the territory of a
Member State. The only thing that can be conclddem Section 6 Paragraph five: if a
Latvian national resides outside Latvia for morantlsix consecutive months, it can be
regarded that his or her domicile is in the coroesling state, provided that this person
has informed his or her address of residence inaabto the Office of Citizenship and
Migration Affairs. While the Latvian national hastrinformed on this address it shall be
regarded that his or her domicile is not outsideviae>®

433. Brussels | Regulation Article 59 (2) regulates htmwvestablish if a person has
domicile in another Member State, i.e., if a pastynot domiciled in the Member State
whose courts are seised of the matter, then, iarai@ determine whether the party is
domiciled in another Member State, the court s@pply the law of that Member State.
Thus, the court shall apply the law of that Mem®tate where the person is domiciled. If
a Latvian and American agree that jurisdiction lath a British court, then the British
court shall establish if the Latvian has domicite@ding to Latvian law in order to
establish if Article 23 of Brussels | Regulatiorgaeding prorogation of jurisdiction is
applicable.

434. Brussels | Regulation does not give an answer of twestablish if a party is
domiciled in a third country, thus it shall be édished pursuant to the norms of private
international law.

435. It must be noted that Article 59 of the BrusseRelgulation does not refer also to
the term place of habitual residencg although this term has been mentioned in
Article 3 (1) of the Regulation 861/2007 since &haray be cases where the domicile of a
party cannot be established, but it is possiblestablish the place of habitual residence.
Thus, the place of habitual residence shall bebbsked in each separate case
autonomously by the court guided by the conditiointhe case. Fore example, in order to
establish if the place of habitual residence exasicurrently with the actual presence in a
Member State, other factors shall be taken int@@atthat can testify that this presence
is not temporary or accidental and that the pldaesidence is characterised by a certain
integration in the social and family environmentspEcially the length, regularity,
conditions and reasons for residing in the teryitof a Member State and moving of a
family to the Member State, nationality, place aondditions of educating, knowledge of
language, and family and social connections inMeenber State have to be taken into
account. Intention to move to another Member Stag indicate the change of place of
habitual residence, the intention is revealed bijage external conditions as purchase or
lease of a house. Another indication could be sabiom of a request to the competent
authorities of the specific Member State for altamaof a social flaf®® Thus, the phrase
"place of habitual residence" shall be interpretedhe place where the person has strong

%9 Rudevska, BEiropas maksjuma rkojuma proceflra: pienero$ana un prolimjautjumi. Jurista
Vards, Nr. 24/25, 19.06.2009
30 5ee 2 April 2009 ECJ judgement in the case: CE&R2&/[2009] ECR, 2009, p. | -02805, para 38-41.
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connection to and where the centre of the sodrldf the person is located. It is also
suggested to use this term based on analogy, nabelsing Article 59 of the Brussels |
Regulation for establishing also the place of habitesidencé®*

436. Domicile of a legal personon its part, is an autonomous notion which das n
oblige the Member States to turn to norms of pevaiternational law. Namely,
Brussels | Regulation clearly sets out the critéorethe domicile of a legal person:

For the purposes of this Regulation, a company teo legal person or
association of natural or legal persons is domigik the place where it has its:
(a) statutory seat, ofb) central administration, ofc) principal place of business.

437. "Company or other legal persommeans legal persons of any form and
organisations without the status of a legal person.

438. Thus, the domicile of a legal person is charaatdrigy three important criteria,
which have been adopted from Article 54 (formeridet48) of the Treaty on the
Functioning of the European Unid¥f These criteria shall be applied equally, not
subsidiary. Moreover, the Regulation does not #ipuhierarchy of these elements; they
are exhaustive.

439. All the mentioned locations may be in one Membexté&tbut also other variants
are possible, for example, when a company is regidtaccording to Latvian law, but the
principal place of business is in Lithuania, angl ¢entral administration is in Estonia. So
according to the Regulation, the company has thiiferent domiciles, thus making
several cross-border elements. This norm shall gg@icable also if the company is
registered in a third country, for example, Rusbia, the principal place of business is
Latvia.

440. It must be added, that establishing of domicilealso useful in choosing the
jurisdiction in which application for small clainhall be lodged. For example, according
to item4 of the form A, jurisdiction shall be dsiahed pursuant to Brussels |
Regulation, but item 2 of the form A stipulatestttiee defendant may be sued according
to its domicile, thus, a legal person having theutbry seat, central administration, or
principal place of business in different Membert&a may be sued in any of these
Member State®> Such norm gives comparatively wide range of pdlisits to creditors

to use the tactics ddrum shopping

%1 Rudevska, B.Eiropas makgjuma fikojuma procedra: pienéro$ana un prokimjautzjumi. Jurista
Vards, Nr. 24/25, 19.06.2009

362 Article 54: Companies or firms formed in accordamdth the law of a Member State and having thEEO
registered office, central administration or prpai place of business within the Union shall, fbe t
purposes of this Chapter, be treated in the sameasanatural persons who are nationals of Member
States. "Companies or firms" means companies onsficonstituted under civil or commercial law,
including cooperative societies, and other legab@es governed by public or private law, save fase
which are non-profit-making. Consolidated Versidntlee Treaty on the Functioning of the European
Union. Latvian textOfficial Journal of the European Unioi© 83, 30.03.2010, p. 47-201.

363 Magnus, U., Mankowski, P. (edEuropean Commentaries on Private International LBmssels I.
Regulation(2nd edn, SELP 2012), p. 811.
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441. "Statutory sedtis location in the Member State according to lafmwvhich the
company has been registered. In the event of Lafvihe company has been registered
pursuant to the Commercial Law and entered intcbmmercial Registé¥, it shall be
regarded that the statutory seat of the compabgtiga even in the event legal address is
not indicated in the Articles of Association pumsti#éo Section 144 of the Commercial
Law.

442. As indicated also by Article 60 (2) of the Reguwati such term is not known in
the United Kingdom and lIreland, thus "statutorytseaeans the registered office or,
where there is no such office anywhere, the pldaaamrporation or, where there is no
such place anywhere, the place under the law ofiwiie formation took place.

443. Central administratignon its part, is the place where the centre of amy
management and control (the real seat) is locatdith perhaps is more difficult to
establish than the statutory seat, because in eusht the actual conditions have to be
evaluated which are known to the creditor. Thisnsindependent term and cannot be
interpreted pursuant to the national &

444. Principal place of business the place where the main commercial activitse
place, which can also be established accordinge@ttual conditions.

445, Article 60 (3) of Brussels | Regulation clearlypstiates that in order to determine
whether a trust®is domiciled in the Member State whose courtssaised of the matter,
the court shall apply its rules of private interoaél law. In such event the Convention
on the Law Applicable to Trusts and on their Redtigm®’ can be consulted if the
Member State has joined to this Convention (Lahaa not joined to it). Although the
institute of trust is more familiar in the commaw, it is applicable also in the civil law,
therefore it should be admitted that the regulatisnnot clear and may cause
complications.

446. Article 3 (3) of the Regulation 861/2007 stipulatbat the relevant moment for
determining whether there is a cross-border casieeislate on which the claim form is
received by the court or tribunal with jurisdictiomhus, since a cross-border case is
established according to the principle of domidites creditor should assess whether the
domicile or place of residence of a party is intheo Member State than that where the
proceedings have been initiated, upon the momentsubmitting the form A.

364 Commercial Law: Law of the Republic of Latvlaatvian Herald No. 158/160, 04.05.2000

365 Magnus, U., Mankowski, P. (edEuropean Commentaries on Private International LBmssels |.
Regulation(2nd edn, SELP 2012), p.812.

3%¢ Trusts— in English. For unknown reason, in the Latvian translatiomricle 60 (3) and Article 5 (6)
of the Brussels | Regulation, as well as item 0%hef Paragraph 3 of the standard form in Annexth&o
Regulation 1896/2006, the term “trests" (in Latyiaas been mentioned. “Trests" (in Latvian) is augrof
companies, but “trasts" (in Latvian) means leghdtirenship that have been established in writinyvieen
the person creating the “trasts" and the persoragiag the “trasts".

37 Convention of 1 July 1985 on the Law ApplicableTiusts and on thEEO Recognition, available:
http://www.hcch.net/index_en.php?act=conventions&teid=59. Article 2 of the Convention provides a
definition: Legal relationships created inter vivosor on death — by a person, the settlor, when asset
have been placed under the control of a trustethéobenefit of a beneficiary or for a specifiedpmse.
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Unfortunately, the court is not able to verify since the Regulation does not require
submission of evidence for jurisdiction and croesder case — only the information
required by item 4 and 5 of the form A has to bevjated. If after submitting the form A
and during the litigation the debtor has changed dbmicile or place of residence, it
shall not affect the jurisdiction of the court otisgence of the cross-border case. In this
event the principle ofperpetuatio forl shall be applied, which provides that jurisdiatio
is not changed automatically.

447. It must be added that there are events when a d@aioounter claim has been
submitted exceeding the limit of EUR 2000, in swastent the case is proceeded with
according to the corresponding national procedara) as provided for by Article 5 (7)
of the Regulation 861/2007 (see34 of the Study and further). There can also be a
situation when only in the event of enforcementaofiecision it can be established
whether the case is of cross-border nature. Iretkeeents, the mechanism provided for
by the Regulation 1896/2006 can be used, althoyglo@dure could be stipulated in the
future in the Regulation and CPL for changing taéamal small claim procedure for the
European Small Claims Procedure arc versa

2.7. Commencement of procedure

448. According toArticle 4 of the Regulation 861/2007:

1 The claimant shall commence the European Smalh@l Procedure by filling
in standard claim Form A, as set out in Appendiarid lodging it with the court
or tribunal with jurisdiction directly, by post oby any other means of
communication, such as fax or e-mail, acceptabletheoMember State in which
the procedure is commenced. The claim form shallude a description of
evidence supporting the claim and be accompanidéd@revappropriate, by any
relevant supporting documents.

2 Member States shall inform the Commission whieans of communication are
acceptable to them. The Commission shall make swoicimation publicly
available.

3 Where a claim is outside the scope of this Reigulathe court or tribunal shall
inform the claimant to that effect. Unless the mant withdraws the claim, the
court or tribunal shall proceed with it in accordeg with the relevant procedural
law applicable in the Member State in which thegeure is conducted.

4 Where the court or tribunal considers the infotima provided by the claimant
to be inadequate or insufficiently clear or if tledaim form is not filled in
properly, it shall, unless the claim appears to dearly unfounded or the
application inadmissible, give the claimant the ogipnity to complete or rectify
the claim form or to supply supplementary informatior documents or to
withdraw the claim, within such period as it spesf The court or tribunal shall
use standard Form B, as set out in Appendix Il tfiig purposeWhere the claim
appears to be clearly unfounded or the applicatioadmissible or where the
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claimant fails to complete or rectify the claimfomithin the time specified, the
application shall be dismissed.

5 Member States shall ensure that the claim formveslable at all courts and
tribunals at which the European Small Claims Pragedcan be commenced

2.7.1. Claim form — standard form A

449. The claimant when commencing the European SmalivSI&rocedure has to fill
in the standard form A in the Appendix | to the Riagjon 861/2007. This standard form
is mandatory. The form in Latvian is available inetEuropean Judicial Atlas:
http://ec.europa.eu/justice _home/judicialatlastihl/sc_filling_Iv_Iv.htm

450. At the beginning of the standard form, there igerthat it shall be drawn up in
the language of the Member State in which the cisudcated (and not the language of
the place of residence or native language of thienent).

451. It follows from the structure of the form A thattielaimant has to start the filling
in of the standard form from Item Lburt”. However, in order to know with which
specific court the application shall be lodgedyd@uld be better for the claimant to start
by filling in item 4 of the form, namely, by establing the Member State whose courts
has the international jurisdiction. Only after whiérmas been established, the claimant
may indicate a specific court of the respective MemState having the territorial
jurisdiction. These courts (and their addresses) lma found in the European Judicial
Atlas:
http://ec.europa.eu/justice_home/judicialatlastitihl/sc_courtsjurisd_Iv.jsp?countrySes
sion=19&#statePage0

452. Item 2 of the form Claimant”:

2 Claimant

2.1 Surname, name/name of the company or orgamisati

2.2 Street and number/number of PO box:

2.3 City/town, postal code:

2.4 Country:

2.5 Telephone (*):

2.6 E-mail (*):

2.7 Representative of the claimant and its contdictmation, if applicable:
2.8 Other information (*):

453. In item 2, the claimant has to provide informatmm itself. If the claimant is a
natural person, it has to indicate the name andasoe (personal identification number
may be provided in item 2.8). If the claimant ikgal person, it has to indicate its name.
It is advisable that the claimant indicates in it also its registration number and other
information that could assist in the identificatiointhe claimant.

454. Initem 2.2, the claimant has to indicate the asld the place of residence (or at
least the number of the P. O. box) as clearly asipte. Legal person has to indicate its
legal address.
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455. In item 2.7, the claimant has to indicate its reprgative (name, surname), if
there is one. For example, if a minor is represeridg its legal representatives —
parents — then the minor has to be indicated aslthmant, but the parents have to be
indicated in item 2.7 as the legal representatiltesiust be admitted, thatem 2 does
not require from the claimant to indicate the yearof birth, thus it is impossible to
actually establish if the claimant is or is not a nmor. In civil proceedings in Latvia
this issue is solved by the duty on the part of ¢k@mant to indicate the personal
identification number, which includes also the yeabirth (see Section 128 Paragraph
two Clause 2 of the CPL).

456. Standard form A allows also for co-claimants. Irclswevent each of the co-
claimants shall fill in item 2 of the form sepatgt&®

457. Item 3 of the form Defendant':

3 Defendant

3.1 Surname, name/name of the company or orgamisati

3.2 Street and number/number of PO box:

3.3 City/town, postal code:

3.4 Country:

3.5 Telephone (*):

3.6 E-mail (*):

3.7 Representative of the defendant and its contémtmation, if applicable:
3.8 Other information (*):

458. In item 3 the claimant has to provide as precisermation on the defendant as
possible: for a natural person — name, surnameafteggal person — name, and it is
desirable to indicate the registration number amit3.8, if it is known. In item 3.8
another alternative address of the defendant mapdieated where it could be found.
The same relates also to personal identificatioombers and other identifying
information.

459. Next, precise address of the domicile or placeesidence (or at least the number
of the P. O. box) of the defendant has to be indataSince item 3.2 only asks to indicate
the street and number, it has to be concludedhibi also any other address in which
court documents may be serviced to the defendaptomandicated, not only the address
of the domicile or place of residence of the defamidFor example, it can be the address
of the workplace of the defendant, if the addrdgh® domicile is not known. But, if the
address of the domicile is known, then the addoésse workplace may be indicated in
item 3.8%%°

460. In item 3.7, the representative of the defendanhdscated, if there is one. For
example, if it is known that the defendant is mjribie parents may be indicated as the
legal representatives. The same also relates & otpresentatives acting on the basis of
power of attorney or law.

461. Standard form A allows also for co-defendants. uohsevent the claimant shall
fill in item 3 for each of the co-defendant sepelat

368 Mayer/Lindemann/Haibach. Small Claims Verordnuvginchen : C.H.Beck, 2009, S. 52.
369 Mayer/Lindemann/Haibach. Small Claims Verordnudginchen: C.H.Beck, 2009, S. 53.
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462. Item 4 of the form Jurisdiction™:

4 Why do you think the issue is in the competentieeatourt?

4.1 Domicile of the defendant:

4.2 Domicile of the consumer:

4.3 Domicile of the insured person, the insuredherbeneficiary of the insurance compensation:
4.4 Place of enforcement of the corresponding ahbgs:

4.5 Place of causing damage:

4.6 Location of immovable property:

4.7 Choice of court according to the agreementhefparties:

4.8 Other (please, indicate):

463. In item 4 it has to be indicated why the claimaas lthosen to lodge the claim
with the court of the specific Member State. Foaraple, why courts of Latvia, and not
Sweden, have been chosen. Thus, item 4 relates faternational jurisdiction of courts.
464. By establishing this international jurisdiction,etrexplanations (but not the
Regulation 861/2007 itself) on filling in item 4 agks that: The court shall have
jurisdiction pursuant to the provisions of the CaurRegulation (EC) No. 44/2001 on
jurisdiction and the recognition and enforcemenjuoigements in civil and commercial
matters (Brussels | Regulation). However, it mustadgmitted that it follows from the
Regulation 861/2007 itself that this internatiopalsdiction may be based also on other
law (not only Brussels | Regulation), for examphere the law of the forum is meant
establishing the international jurisdiction of cisu®

465. Item 5 of the form Cross-border casé:

5 Cross-border case

5.1 Member State of the domicile or permanent ptdaesidence of the claimant:
5.2 Member State of the domicile or permanent ptdaesidence of the defendant:
5.3 Member State of the court:

466. In item5 it has to be justified why this is a @d®rder case. Pursuant to
Article 3 (1) and (3) of the Regulation 861/20@7¢ross-border cases one in which at
least one of the parties is domiciled or habituadlgident in a Member State other than
the Member State of the court or tribunal seisgde&ablishing if the concrete case is a
cross-border case, the relevant moment for detamwhether there is a cross-border
case is the date on which the claim form (standamsh A) is received by the court or
tribunal with jurisdiction.

467. Initem 5.1, the claimant indicates the Member&tiHdtthe domicile — the same
as in item 2.5 (for example, Estonia).

468. In item 5.2, the claimant indicates the Member &tat the domicile of the
defendant — the same as in item 3.4 (for exam@eyid).

469. The domiciles of the parties shall be establisheymant to Article 59 (if it is a
natural person) or Article 60 (if it is a legal pen) of the Brussels | Regulation; see
Article 3 (2) of the Regulation 861/2007.

470. Initem 5.3, the claimant indicates the Member&weth the court of which it has
decided to lodge the claim. Here the Member Stétthe court having the territorial

370 Rauscher, T. (Hrsg.). Européaisches Zivilprozessd Wollisionsrecht EuZPR/EulPR Kommentar.
Munchen : Sellier, 2010, Art. 4 EG-BagatellVO (Varg), S. 457.
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jurisdiction that has been indicated in item 1@ @xample, Lie@a City Court) has to
be indicated, which, in its turn, is based on thiemational jurisdiction of courts (for
example, Latvia), as indicated in item 4.

471. Item 6 of the form Bank data (not mandatoryy)':

6 Bank data (*)

6.1 How are you going to cover the costs of thdieajion?

1.1.6 With bank transfer:

6.1.2 With credit card:

6.1.3 With direct debit from your bank account:

6.1.4 Other (please, indicate):

6.2 Account to which the demanded or imposed ambasto be transferred by the defendant:
6.2.1 Owner of the account:

2.2.6 Name of the banB|IC, or other corresponding bank code:

6.2.3 Account number/IBAN:

472. Initem 6.1, the claimant indicates the form in @¥hit will cover the costs of the
litigation. In Latvia it is possible via bank trdes (thus, in Latvia, the supplement to the
standard form A does not have to be filled in). laggment order shall be appended to
the claim form (standard form A) showing that th&roant has performed the payment
(see Article 19 of the Regulation 861/2007 and i8act29 Paragraph 2 Clause 1 of the
CPL).

473. In Latvia, costs of adjudication are: 1) court costs; and 2) costs related to
conducting a matter (Section 33 Paragraph 1 o€CfPk).

474. Court costsare: State fees, office fees, and costs relatedljirdicating a matter
(Section 33 Paragraph 2 of the CPL).

475. Costs related to conducting a matterare: costs related to assistance of
advocates, costs related to attending court s#ifiegsts related to gathering evidence
(Section 22 Paragraph 3 of the CPL).

476. Costs of adjudication have been established inrdaartially compensate the
costs arising on the part of the State for thenfomag of the activities of the court,
compensating the costs of the litigation to thetypéor the benefit of which the court
decision has been made, urging the debtors td fifir obligations voluntarily’*

477. In Latvia, the State fee shall be transferred ® ftiilowing account’? Fee for
activities carried out in judicial institutions (State fee):

Receiver: The Treasury

Registration No. 90000050138

Account No. LV55TREL1060190911200

Receiving bank: The Treasury

BIC: TRELLV22

Purpose of the payment: here data has to be pa¥idehe identification of the matter
478. _Office fee shall be calculated as follows (Secti@8 of the CPL):

371 Seehttp://www.tiesas.lv/index.php?id=26
372 Information available heréuttp://www.tiesas.lv/index.php?id=26
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For issuing a true copy of a document in a ma#tenyell as for reissuing a court judgemdbtats
or decision

For issuing a certificate 2 lats
For issuing a duplicate of a writ of execution 10 lats

For certifying the coming into effect of a courfadication, if such adjudication is to be |3 lats
submitted to a foreign institution

For summoning withesses 3 lats per
person

479. Office fees shall be paid into the State basic bud8ection 38 Paragraph two of
the CPL) by transferring to the following accodftOffice fee at court institution
Receiver: Valsts kase (The Treasury)

Registration No. 90000050138

Account No. LV39TREL1060190911100

Receiving bank: Valsts kase (The Treasury)

BIC: TRELLV22

Purpose of the payment: here data has to be piitaeéhe identification of the matter

480. The claimant can learn the information on what $ypepayment are accepted in
each Member State either by contacting the concraig, or by consulting the European
Judicial Network:

http://ec.europa.eu/civiljustice/case_to_court/césecourt_gen_lv.htm

481. By lodging a claim for the European Small Claim®da&dure with a Latvian
court, a State fee has to be paid the amount aflwdkepends on the amount of the claim.
As known, this amount of the claim may not exceddRE2000 for European Small
Claims Procedure (see Article 2 (1) of the RegolaB861/2007). Starting from 1 January
2013, pursuant to Section 34 Paragraph one Cla@s#iclause b of the CPL of Latvia,
in regard to claims assessable as a monetary anm@d00 lats, State fee shall be paid
in the amount of 15% of the amount claimed, butless than 50 lat§?

482. Initem 6.2, the claimant indicates the account loeimo which the defendant can
transfer the claimed amount or to which the baittin later transfer the amount
recovered from the defendant. In this way the d#deaty when receiving the claim form
(standard form A) and recognising it, will be alte fulfil the claim and pay the
respective amount.

483. Item 7 of the form Claim"™: First, it has to be taken into account that for
European Small Claims Procedure only those claiptsexceeding EUR 2000nay be
lodged. In this amount no interest, expenses, astutsements are included (see
Article 2 (1) of the Regulation 861/2007). Firsetblaimant has to establish if the claim
will be "monetary claim" (which can be expressedaispecific amount of money) or

373 |nformation available heréuttp://www.tiesas.lv/index.php?id=26
374 See: Law “Amendments to the Civil Procedure La#16.11.2012 (“LV", No. 90 (4792), 04.12.2012),
entering into force on 01.01.2013
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"other claim”, i.e. claim that cannot be expresiseshonetary terms (for example, on the
delivery of goods, replacement of goods, etc.).

484. If it is "monetary claim’, the claimant shall fill in item 7.1 by indicagnthe
amount of the basic claim (i.e. the amount exclgdirierest and disbursements) and the
currency separately. In item 7.1.2, also the LatJat (LVL) has been included as the
possible currencyFor example the claimant requests the court to recover LVQQO
from the defendant. The claim has been expressetbiretary terms, which means that
the claimant wants the defendant to fulfil the gations in money (and not in some other
way).

485. If it is anon-monetary claim the claimant shall fill in item 7.2 by indicatinige
subject of the claim and at the same time alsecah®ulated amount of the clairBubject

of the claim: the type of fulfilment of the obligations (excefur payment) by the
defendant shall be indicated by the claimant.

486. Example

The claimant asks the defendant to return the TWalae of which at the moment of lodging the claias
appraised as LVL 300. Thus, in item 7.2.1 the daihshall indicate that the court should decidet tthee
defendant has to return the TV set (by providingoaldentifying information on the TV set, like
"Samsung"). In item 7.2.2 the claimant shall indéctne current value of the TV set, t.i., LVL 300.

487. In a non-monetary claim the claimant may also dsk ¢ourt to oblige the
defendant to replace the goods, to repair the iego,In other words, we are speaking on
action for performanceagtiones cum condemnatigneSince the claim has to be
expressed as amount of money (see Article 2 (1}hef Regulation 861/2007), the
Regulation does not relate to declaratory judgemerdctiones sine condemnatioffer
example, to declare a contract void, to recognisgeaty rights to immovable property,
etc.)

488. Calculated amount of claim means that the claimant (although there is not a
request for recovering money) still has to assbssclaim in monetary terms at the
moment when the claim is lodged with a court (ske aforementioned example
regarding TV set).

489. Instruction on filling item 7 of the form A states1 the event of non-monetary
claim, it should be indicated if there is any setany claim on the compensation in the
event it is not possible to satisfy the initialimlaHowever, here the national procedural
law of the Member State of the court seised shbeldaken into account regarding the
types of claims and their admissibility (see A®idl9 of the Regulation 861/2007).
Section 134 Paragraph one of the CPL of Latviawalgoining of several mutually
related claims in one statement of claim, i.e.jntéaseparate adjudication of which
would not be possible or appropriate, which cougutt in mutually contradictory
judgements, or if the joinder favours quicker andnare correct adjudication of the
matters:’

375 See Judgement of 01.11.2012 in the matter No.-P@B1@1 by the Constitutional Court, page 8.
Available at:http://www.satv.tiesa.gov.|v/upload/spriedums-2@B201.pdf
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490. The claims included in the statement of claim idesrfor them to be mutually
related shall be specific enough. The clarity ofduag of a claim is closely related to the
obligation of the court to take as explicit judgemas possible. The CPL allows the
claimant submit such statement of a claim in whultually related claims have been
joined. At the same time the court, with a viewetssure legal certainty and rights of the
parties to justice, has been granted the freedoractibn to provide legal evaluation
regarding which claims cannot be regarded mutualgted and adjudication of which is
not possible within the framework of one proceediti§

491. Jelgava City Court in its judgement of 06.07.201dlecided that the claimant had
not specifically and clearly indicated the claimfamm A (as provided for by Section 128
Paragraph two Clause 7 of the CPL). The claimadtexgressed the claim as follows: 1)
states that the claim is monetary claim; 2) initffermation on the claim (item 8 of the
form) requests to replace the shoes with similareguivalent ones, but, if it is not
possible, to revoke the purchase contract anditabrese the money paid for the shoes.
During the litigation, the claimant specified tHaim by requesting to replace the shoes
with similar ones. By examining the case, it watlglsshed that the defendant cannot
replace the shoes with similar ones since such hwfdehoes is not manufactured any
more. The defendant expressed wish to reimbursevdhee of shoes, which has been
made obligatory for the defendant in the opergpae of the judgement of 27.01.2012 by
Jelgava City Coutf®

492. In the opinion of the authors of the Study, statets@f claims for the European
Small Claims Procedure should be accepted for adjtidn in Latvia if the claims
expressed in them conform with the respective sultise norm. For example, according
to Section 28 Paragraph one of the Consumer RRylotgction Law/®

A consumer to whoigoodsnot in conformity with the provisions of a contrace
sold or given for use is entitled to require thefpemance of one of the following
actions by the manufacturer or trader: 1) appropeaeduction of the price of the
goods; 2) rectification of the non-conformity oétgoods with the provisions of
the contract, or compensation for the expenses hef ¢onsumer for the
elimination of the non-conformity; 3) exchange lué yoods for the same goods
or equivalent goods with which conformity with frevisions of the contract is
ensured; or 4) revocation of the contract and rapant to the consumer of the
amount paid for the goods.

493. The same relates also a service not conformingdagtovisions of the contract.
According to Section 29 Paragraph one of the CoesuRights Protection Law, a

376 See Judgement of 01.11.2012 in the matter No.-B61@1 by the Constitutional Court, page 19.
Available at:http://www.satv.tiesa.gov.Iv/upload/spriedums-2@B201.pdf

377 Judgement of 06.07.2011 in civil matter No. [naniier] by Jelgava City Court [not published].

378 Judgement of 27.01.2012 in civil matter No. C15BEby Jelgava City Court [not published].

37° Consumer Rights Protection Law: Law of the Repuldf Latvia. Latvian Herald, No. 104/105,
01.04.1999
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consumer to whom service not conforming to the provisions of the contraat tbeen
provided, is entitled to request that the serviocavider perform one of the following
activities: 1) appropriate reduction of the pridettee service; 2) rectification of the non-
conformity of the service provided with the prowiss of the contract free of charge or to
reimburse the expenses of the consumer regardutifiagation of the non-conformity; 3)
manufacturing of another article from the same neter material of the same quality,
or provision of service in conformity with the pisons of the contract; or 4) revocation
of the contract and repayment to the consumereofthount paid for the service.

494. As it may be observed, the substantive law alldvesdonsumer to lodgeined
claims against manufacturer, seller, or provider of aviser i.e., by lodging the main
claim (for example, to replace the goods with samibr equivalent one) and secondary
claim (for example, to revoke the contract andeionburse to the consumer the money
paid of the goods). As it can be seen from theguugnt by Jelgava City Court, the court
has still satisfied the secondary claim on reimimgrghe price of the goods in the
operative part of the judgement.

495. In item 7.3, the claimant has to indicate if thexe request for reimbursing also
costs of litigation, by indicating the specific costs. In Latvia thesa be only the costs
of adjudication as provided for in the CPL. Moreg\aso limitations of proportionality
set out in Article 16 of the Regulation 861/2007stnbe taken into account, i.e., costs for
expert examination should not exceed the pricenoflg for several times, etc.

496. In item 7.4, the claimant indicates if there iseguest for recoveringnterest
from the amount from the defendant. These can berest set both by law and by
contract. If the claimant wishes to recover sudbrest, the interest rate and the date for
calculation shall be set out.

497. Example:

In Germany, dnis bought a used car Audi A3 (from car sales camp&B GmbH") for EUR 3000. In the
purchase contract the parties agreed thahi$ would pay to the seller each month EUR 200! duki
payment of the purchase price. The parties alsceegrthat dnis would pay to the seller 1% from
EUR 200 (from the monthly amount) for each monttetdy. At the beginningzdis performed payments
as agreed by the parties, but now he has made ymeats for 3 months, thus, the sum owing is EUR 600
The seller wants to recover this amount frainig, therefore a claim was lodged with a Latviamrtdor
the European Small Claims Procedure. In items 7ahd 7.1.2 of the form A, the claimant shall indéca
EUR 600, but in item 7.4 the claimant shall indec#tat it would like to recover also interest (aating to
the rate as agreed upon in the contract); in itesh I the claimant shall indicate the interest ratethe
amount of 1%, and that interest shall be calculagtatting from the date of the last payment (faaraple,
15.08.2012§%°

498. It is important to remember that in Latvia interest by law is 6% per year (see
Section 1765 Paragraph one of the Civil Law). Ténefll interest amount for the late
payment of such a money debt, which is contracbech$ compensation in the contract
for the supply of goods, for purchase or provisibrservices, shall be seven percentage
points above the basic interest rate (which is 986, Section 1765 Paragraph three of the

380 See also: Mayer/Lindemann/Haibach. Small Claimsoktéung. Miinchen : C.H.Beck, 2009, S. 76.
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CL) per year, but in contractual relations in astoner participates — six per cent per
year (Section 1765 Paragraph two of the CL).

499. Unfortunately, there is no item in the form A teetRegulation 861/2007 allotted
for the contractual penalty to be recovered. Does it mean that there is nasilpitis/ to
recover contractual penalty within the European IB@kaims Procedure? In truthack

of such item can be regarded as material deficiencgf the form A (and thus also
form D), which should be eliminated by the legislair of the EU in future (by
supplementing item 4.3.1 of the form D with an itenfor contractual penalty, at the
same time). Reason for this is the fact that contractual pgnes one of the most
widespread ways of reinforcement of obligation$itsgand is often used in transactions.
According to the authors of the Study, the Regota861/2007 does not exclude
contractual penalties from the scope of its appboa Article 2 (1) of the Regulation
only interest is mentioned. However, since intesext contractual penalty fulfil similar
functions of civil liability — reinforce the obligens rights and in a way impose penalty
for not fulfilling obligations — Article 2 (1) ofite Regulation should also be applicable
to contractual penalties, based on analogy. Nesleth, problems still arise from the
form A which is not suited to to contractual perat The only solution to this situation
could be the submission of a separate claim (fojneRplicitly for the contractual
penalty (by filling in item 7.1.1 for contractuaépalty in the second form; it must be
remembered that the contractual penalty may notekd&UR 2000). A Latvian court
could join these two statements of claim in onecpealings as mutually related claims
(see Article 19 of the Regulation and Section 1a4aBraph two of the CPL). In such
event the Latvian court would make one judgemertitbehould issue two copies of
form D — one for the basic debt, and the othertha contractual penalty (entered in
item 4.3.1 as "principal”).

500. Item 8 of the form Information on the claim": In item 8.1, the claimant shall
clearly and explicitly state the essence of thengldy indicating the most important
facts leading to the claim.

501. Initem 8.2 evidence shall be described with whiadh claim is substantiated. The
evidence (corresponding documents) shall be appendethe statement of claim
(form A). It is important to take into account tekgibility of evidence, namely, only the
evidence relating to the specific matter shall very

502. In Latvia the following kinds of evidence may benatled: testimonies of
witnesses, documentary evidence, real evidencesreggamination. For example, facts
acknowledged to be universally known, shall nopbm/ed (Section 96 Paragraph one of
the CPL). Also facts established pursuant to agutgnt that has come into lawful force
in one civil matter need not be proved again inudidjation of other civil matters
involving the same parties (Section 96 Paragraghdisthe CPL). In item 8.2, it shall be
indicated which fact is proved by which kind of @éence.
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503. Initem 8.3, the claimant shall indicate if it pges an oral hearing of the case. If
this is the case, then reasons for which the ctiould be heard in an oral hearing have
to be provided. It must be noted that the court enly hear the case orally if it finds it
appropriate, or if it is requested by any of theipa. The court may refuse such a request
if it considers that with regard to the circumses\@f the case, an oral hearing is
obviously not necessary (see Article 5 (1) of tlegation 861/2007).

504. Item 9 of the form Certification": If the claimant wishes the court judgement to
be later enforced in another EU Member State, atl ggromptly — upon submitting the
claim — indicate to the court that he or she wanteceive the form D "Certification of
judgement pursuant to provisions of European Sn@Hims Procedure” in the
Appendix IV to the Regulation 861/2007 after makimigthe judgement. According to
Section 541 Paragraph “of the CPL, the aforementioned form D shall beiéssby the
court upon the request of a participant to the enaffhis form D together with the
judgement should then be sent by the court to tmerete participant to the matter (see
Section 208 of the CPL).

505. Item 10 of the forniDate and signaturé:

10 Date end signatur
[, the undersigned, hereby ask the courta&erudgement against the defendant
based on my claim.
Hereby | confirm that the information provided igg¢ and provided in good faith, as far
as | know.
Place:
Date: [
Name, surname, signature:

0
“\/

506. Here the debtor shall indicate the place, date, enasurname and put his
signature. At the same time, the signature confimasthe claimant has indicated correct
information in the claim (form A).

2.7.2. Means of communication

507. Pursuant tdrticle 4 (2) of the Regulation 861/2007, Member States shédkimn
the Commission which means of communication areepteble to them. The
Commission shall make such information publiclyitalde (see also Article 25 (1) (b) of
the Regulation). Latvia has informed that in Lattvia claimant may submit the statement
of claim directly to the competent court or senblyitmail.

508. Notifications of Member States regarding means ofammunication®*

No. EU  Member | Means of communication
States
1 Belgium The only mean of communication acceptable to canrBelgium for the
purposes of the proceedings pursuant to Articlg)df the Regulation is

381 Seehttp://ec.europa.eu/justice _home/judicialatlasftivihl/sc_communicationshtml_Iv_Iv.htm
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direct submissior of standard forms A in Appendix| and t
corresponding documents to the office of the cairtfirst instance
having the territorial jurisdiction AND sending thferm A and the
corresponding documenits registered mail to the office of the court o
first instance having the territorial jurisdiction.

ne

Claim form (standard form A) for initiation of th&uropean Smal
Claims Procedure shall be submitted to the compeiaumrt in Bulgarial
either directly, or by mail.

Czech

In The Czech Republic the following "other meanscommunication”
are acceptable:

a) e-mail by using the electronic signature in adanoce with the
Electronic Signatures Act No 227/2000 with latereaushments;

b) e-mail;

c) fax.

If application is submitted by e-mail of fax (meaocommunication
mentioned in (b) and (c)), the original of the apgmion shall be
submitted to the court within three days, othervifee application is no
taken into account.

In all events the following means of communicatioay be used: malil
including private courier services, fax.

In Brandenburg electronic access to all local courts of lowerele
(Amtsgericht and Brandenburg District CourDberlandesgerichtis
possible. Pursuant to Article 130a of the Civilogdure Code
(ZivilprozessordnungZPO), there is a possibility to submit electro
documents on the web pagevw.gerichtsbriefkasten.dby using the
electronic mailbox of the court. Technical provissofor submission o
data pursuant to the procedural requirements aadable on the wek

pagewww.erv.brandenburg.deadditional information can be found on

the web pages of the specific courts.

In Bremen, pursuant to Article 130 a of the Civibedure Code (ZPO
electronic access to all local courts of lower le(&mtsgerichte and
Hansa District Court Hanseatischen Oberlandesgerichs possible.
Technical provisions for submission of data pursuanthe procedura
requirements are available on the web pages dffibeific courts

In Hessenpursuant to Article 130 a of the Civil Proced@ede (ZPO),
electronic submission of documents is possible Ikdogal courts of

nIiC

f

pursuant to the procedural requirements are availab the web pag

lower level Amtsgerichte Technical provisions for submission of dFa

www.hmdj.hessen.de

2 Bulgaria
3 The
Republic
4 Germany
5 Estonia

Means of communication that are allowed for use andessible t
courts in Estonia for the European Small ClaimscBdare pursuant t
Article 4 (1) of the Regulation, are: personal gedy, as well as sendin
by mail, fax, or communication channels of elecitodatabases. B
submitting documents, requirements stated in Ag$id34-336 of th
Civil Procedure Code have to be met.

Pursuant to these requirements, applications tot ahall be submitte
in A4 paper format in eligible typing. It is appdisle to document
signed by hand. According to this normative acttipipants to th

matter, if possible, shall submit to the court aectronic copies of th
written litigation documents.

It means that by sending a regular electronic maitligital signature o

other certification for the authenticity of thettatis necessary, thus the

work of court in the field of document processiagriade easier.

If documents have been sent to the specific addfiasax or e-mail, o
any other form allowing receiving of written prodhe original of th
written documents shall be submitted to the coonmnéediately or, a
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latest, at the court proceedings, or the time pestpulated in th
written procedure for submission of documents. Uthsevent it i

regarded that the term for submitting written aggdiion or appeal h

been complied with.

Applications and other documents that have to laevdrup in writing
may be submitted to the court electronically, i ttourt can print ou
and copy these documents. In such event the dodansrall bea
electronic signature of the sender or the docursieall be sent in by sa
mode allowing identifying of the sender. Electrodiccument shall b
considered as submitted to the court when it has lbegistered with th
database of the court used for receiving documéftse information on
the procedure for submitting electronic documentsdurt and on th
requirements regarding the form of the documenssh®en included i
the regulations adopted by the Minister of Justice.

Court may consider that applications or other dcets of the matte
that have been sent via e-mail by participant eorttatter are acceptab
also if these documents have not be signed by leanelectronically
provided that the court have no doubt regardingdkatity of the sende
or the manner of sending the documents, especi#flljthe same
participant to the matter has previously sent eteitally signed
documents to the court from the same e-mail addreitsin the
framework of the same matter or if the court hazeg that application
and other documents may be submitted also in sagh w

Within the European Small Claims Procedure, thertcouay deviate
from the provisions of the Civil Procedure Code i service of
documents of the matter and form of the documentsmgted by
participants to the matter, except for cases whemefendant is service
a notice regarding initiation of the matter.

le

r

uy

Greece

Claims are brought by submitting a written applmatto the registry
office of a magistrate or by submitting the apgima, which is then
registered, to the magistrate in person.

Spain

Application for claim may be submitted either ditgcor by mail or fax.

France

Application for initiation of proceedings may bens¢o the court by mai
or electronically.

Ireland

Means of communication are mail and fax.

Italy

For the purposes of the European Small Claims Ewee the acceptabl
mean of communication is mail.

[¢)

11

Cyprus

The available means of communication that are dabépin relation to
the European Small Claims Procedure, are: submigdithe applicatior]
to the registry office in person or sending by nmailby other means @
communication, like, fax or electronic mail.

12

Latvia

In Latvia the claimant may submit the statementlaim directly to th
competent court or send it by mail.

13

Lithuania

If the European Small Claims Procedure is appliadi{ding Article 4
(1) of the Regulation 861/2007), documents forgheceedings shall b
submitted to the court either directly, or by mail.

[{]

14

Luxembourg

For Luxembourg acceptable mre of communication is sending
mail.

15

Hungary

In Hungary

1) filled-in standard form (form A) to the form dhe claim may be
submitted to the court;

2) the application may be sent by mail; or

3) the application may be submitted to the cotatlp.

16

Malta

The acceptable means of communication are registaesl and fax.

17

The Netherlands

According to civil procedure laws of the Netherlar{@rticle 33 of Civil

© Dr.iur. Inga K&evska © Dr.iur. Baiba Rudevska © Law Office of Ingatevska 170



Procedure Code), the application form provided fan
Regulation 861/2007 may be sent in electronic fdrsach is allowed by
the procedural rules of the court. Currently nofi¢he courts provides
for such a possibility. Only the following types aslibmission are
allowed:

- by mail;

- by delivering at the office of court.
Currently, also other kind of communication wittethourt cannot be
done electronically.

18 Austria Pursuant to Regulation (EC) No. 861/2007 of theopean Parliament
and of the Council of 11 July 2007 establishinguadpean Small Claim
Procedure, within the proceedings documents magubenitted not only
in paper, but also electronically and via WebERV efAbasierter
Elektronischer Rechtsverkehr). WebERYV is availablall natural and
legal persons. The technical provisions providetfa involvement of
special application software and sending institutibist of the sending
institutions is available on the web page:
http://www.edikte.justiz.gv.at/edikte/km/kmhlp05ffadl/erv. Documents
may not be submitted via fax or e-mail.

Uy

19 Poland Written.

(Article 125 Paragraphs 1 and 2 of the Civil Prooeel Code in
connection with Article 126 Paragraphs 1 and 2 loé Civil Procedure
Code and in connection with Article 187 Paragraplof the Civil
Procedure Code)

20 Portugal The acceptable means of communication are: registenail, fax, ¢
electronic mail.
21 Romania Pursuant to Article 4 (1) of the Regulation, theeptable and available

means of communication for courts within the Euap&mall Claims
Procedure armail and fax.

22 Slovakia Pursuant to Article (1) of the Regulation, the acceptable mear
communication have been set in Section 42 of Law 394196 (Civil
Procedure CodeMotions may be lodged in writing, orally on recoky
telegraph or by fax. Motions on the merits filed telegraph must t
submitted also in writing or orally on record in maore than three day
original copies of motions fitkby fax must be submitted in no more
three days.

23 Slovenia Means of communication that have been certifiedrdtation to the
European Small Claims Procedure and that are abbe=d® courts
pursuant to Article 4 (1):

- Claim form (standard form A) in Appendix | may babmitted to the
court having the jurisdiction

by mail, e-mail, by using communication technolagiby submitting
directly to the court, or by using services of afpssional agent who will
forward the claim (Section 150 b of the Civil Prdaee Law).

24 Finland The form mentioned in Article 4 (1) of the Regutatimay be submitted
directly to the registry of Helsinki Regional Colay mail, by fax, or by
e-mail, as stipulated in the Act on Electronic $=g and
Communication in the Public Sector.

25 Sweden Application for initiation of the European Smalla@hs Procedure shall
be submitted to the competent court either directhby mail.
26 United Kingdom 1 England and Wales

For communication with courts in England and Waleghin the
European Small Claims Procedure, mail services Imeaysed (because |i
is necessary to collect fee on the initiation aiqeredings — for now it i$
not possible to pay court fee in England and Whiesse of credit card

—
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or debit card). However, the following documentsyrba sent by mail,
fax, or electronic mail according to Part 5.5 of @ivil Procedure Rule
and Practical Instructions including rules on suling and sending
documents to court.

2 Scotland

Means of communication available to courts in Soallfor purposes 0
initiating the European Small Claims Proceduresamglar to those use
in relation to national small claims procedure, Bim first class
registered mail.

3 Northern Ireland

Means of communication available to courts in thetNern Ireland for
purposes of initiating the European Small ClaimscBdure are similay
to those used in relation to national small claprscedure, namely, firs
class registered mail.

4 Gibraltar

The only means of communication acceptable to scofrtGibraltar are
by mail (since court fee has to be collected on thiéiation of
proceedings).

|72}

T —h

—

2.7.3. Supplementing and Rectifying the Claim

509. According toArticle 4 (4) (1)of Regulation 861/20Q7

Where the court or tribunal considers the inforrmatprovided by the claimant to
be inadequate or insufficiently clear or if the iataform is not filled in properly,
it shall, unless the claim appears to be clearlffounded or the application
inadmissible, give the claimant the opportunityctimplete or rectify the claim
form or to supply supplementary information or doents or to withdraw the
claim, within such period as it specifies. The ¢aurtribunal shall use standard
Form B, as set out in Appendix I, for this purpose

510. Where the claim (Form A), in the court's opiniomntains one of such
drawbacks:

510.1. Information provided by the claimant is inadequate;

510.2. Information is insufficiently clear;

510.3. Form is not filled in properly;

510.4. The claim is clearly unfounded;

510.5.  Application is inadmissiblehen,
511. The court shall give the claimant opportunity:

511.1.  To supplement claim application form; or

511.2. To rectify claim application form; or

511.3.  To provide supplementary information; or

511.4.  To provide supplementary documentation; or

511.5.  To withdraw the claim within the period specifieglthe court.
512. In all cases, the court shall userm B "Request by the Court or Tribunal to
complete and/or rectify the claim form", as set outAppendix Il of the Regulation
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861/2007. Consequently, Form B may be filled inydmy} the court. In Form B, the court
must specify, which parts of the application aradiequate, incorrect or unclet.
Language, in which Form A shall be filled in, istadished by Article 6 (1) of
Regulation 861/2007, namely, the claim form (Form ghall be submitted in the
language or one of the languages of the court iburtel. In Latvia, it is official
language — Latvian (See Section 13 of CFE).

513. When issuing Form B, the judge shall set the timmét lfor the claimant to fulfil
actions specified by the judge. The court or trddumay extend the time limits in
exceptional circumstances, if necessary in ordsafeguard the rights of the parties (See
Article 14 (2) of Regulation 861/2007). For mordaled information on time limits, see
sub-section "Time limits" of this researdB8@. § and further). Counting of the term shall
begin not from the day of preparing or dispatchimgm B, but from the day of receipt
thereof by the claimant (See Sentence 2 of Arbdl8) and Article 13 of Regulation).

514. The concepts of "the claim is clearly unfounded'd aof "the claim is
inadmissible" should be determined in accordandé wational law (See Recital 13 of
Preamble to Regulation 861/2007).

515. The concept of'the claim is clearly unfounded" shall be referred to those
claims, where it is obvious that they cannot besBatl. Example:

The claimant has stated in Row 8 of Form A thankighbour — the respondent — is an alien agens,th
he is the only one to be blamed for the fact that ¢claimant's TV set has failed during the guarante
period.

516. Example:

The claimant has stated in Row 8 of the Form A ltkealhas no trust in the Estonian court, thus, hespes
claim in the Latvian court (having no internatiorjatisdiction to review this applicatior’}"

517. The concept ofthe claim is inadmissible” shall mean that any of preconditions
of Regulation 861/2007 in relation to the Europ&amall Claims Procedure has failed to
be fulfilled. For instance, the Latvian court has international jurisdiction, the claim
fails to be within the material scope of applicatgpecified in Article 2 of Regulation,
value of the claim exceeds EUR 2000, the case timmwoss-border case (Article 3 of
Regulation) etc.

2.7.4. Dismissal of the claim

518. According toArticle 4 (4) (2)of Regulation 861/20Q7
Where the claim appears to be clearly unfoundetherapplication inadmissible
or where the claimant fails to complete or rectife claim form within the time
specified, the application shall be dismissed.

382 Mayer/Lindemann/Haibach. Small Claims Verordnuvéinchen: C.H.Beck, 2009, S. 121.
383 See European Judicial Netwotktp://ec.europa.eu/civiljustice/case_to_court/césecourt_lat_Iv.htm
34 See also: Mayer/Lindemann/Haibach. Small Clairasowinung. Miinchen: C.H.Beck, 2009, S. 126.
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519. The abovementioned legal norm includes sevgralinds for dismissal of the
application, namely:

519.1. The claim is clearly unfounded,;

519.2.  The application is inadmissible; or

519.3.  The claimant fails to complete or rectify the claiorm within the time

specified by the court.

520. First two grounds for dismissal have been alreddytl/ described above. The
third ground isfailure to observe the term by the claimant The court, when
completing Form B, shall specify the term, withimiah the claimant must perform the
respective amendments or supplements in Form felfclaimant neither has observed
this term nor has requested the court for extentheneof, the court shall dismiss the
claim.
521. How the concept of'dismisses the claim" used in Regulation shall be
understood? According to the Latvian Civil Proceguhe claim may be dismissed by
adjudgement, if the court has adjudicated the oasthe merit{Section 193, Paragraph
six of CPL). Procedural situation mentioned in &lgi4 (4) of Regulation 861/2007 is
similar to the refusal to accept the statement laing known in the Latvian Civil
Procedure (CPL, Section 132). In other words, af ¢laimant has failed to register Form
B within the specified term, the Latvian judgieall take decision on refusal to accept a
statement of claimand returning the statement to the applicant. Agillary complaint
may be submitted in relation to this decision by thatvian judge (Section 132,
Paragraph three of CPL), and such refusal by agjid@ccept a statement of claim is not
an impediment to the submitting of the same statéroé claim to the court after the
deficiencies in regard to it have been eliminateele( Section 132, Paragraph four of CPL
and exceptions mentioned therein).

2.8. Conduct of the procedure

2.8.1. Written and oral process

522. Regulation was intended as a specifically simglifprocedure comparing to the
legal procedure of the claiffi® It means that the party, with no specific effoasd
profound knowledge of law, may use benefits prodidhy this procedure and resolve
their dispute in a simple, quick and accountablg.Wwr example, according to Article
12 of the Regulation, party shall not be requiredrtake any legal assessment of the
claim, unlike in legal proceeding where conditiongst be stated, upon which the claim
is based. Furthermore, the Regulation emphasiz¢gptrty should not be obliged to be
represented by a lawyébee Recital 15 of Preamble), though, at the same, tit has
been endeavoured for the process to ensure anieéfézgal protection and rule of law.

35> Green Paper On an European Order for paymeneguwe and on measures to simplify and speed up
small claims litigation [2002] COM 746, p.66.
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523. To facilitate course of the procedure, Article Sioé Regulation providesritten
procedure. This issue was one of the most controversial aha@sng the course of
elaboration of the Regulation, since balancingiwipte and cheap processes with rights
to be heard was requiré®f. However, aims of the Regulation — quick and féaiéd
legal proceedings — may be achieved only in casa eiritten process and use of
modern technologies and Internet. ECHR has spddfiat an oral process shall not be
considered an absolute righif, it must be maintained in an emergency case when
reviewing of specific legal and technical issuesilistbe required®® Consequently,
majority of processes, when applying the Regulatisimll be conducted in writing,
however, the Latvian jurisprudence shows the contra

524. It must be noted that these processes may take pking ODR @nline dispute
resolution) tools. For example, small claims may be review&l specific online e-
platforms, where the entire process takes plaagsing only the Internet environment —
the claim forms are submitted and judgements aentan this e-environment. This
process is not only cheap, centralized, but al$eceé¥e, automated and less formal.
Currently, the Regulation leaves at discretion @nhber States the opportunity of using
e-environment for such requirements, although, ightnbe that, in the nearest future,
resolving of such disputes will be ensured at Bl ll&*®

525. Oral review of the casemay be performed in two events — at court's digmme
or at request of a party, which is similar to tmegedure of review of analogous national
small claims according to CPL Section 250Text of the Regulation unambiguously
states that in both events the court will be the tmestablish, if oral reviewing of the
case shall be required. However, it may be presuthadoral process will take place
rarely, since the Regulation includes presumption Written reviewing of the case
(Recital 13 of Preamble), enabling quick and featéid reviewing of the case.
Furthermore, the court, without summoning the parthas an opportunity to request in
writing further details and evidences, if requi(@dticle 7 (1) (a) and (b)).

526. First, the court hearing may take place, if the couenae it necessary, though,
the Regulation fails to specify criteria to be aled by the court, ensuring freedom for
the court itself. When analyzing objectives of fegulation, the reason to decline oral
reviewing of the case shall be, if the court esshlels that oral reviewing may hinder or

3¢ Kramer, E X. “Small Claim, simple recovery? Ther@pean small claims procedure and its

implementation in the member states" (2011) ERA uRgr p. 124, available at:
http://www.springerlink.com/content/88w50426x5135h3

%7 Judgement of ECHR, dated by 12 November 200hdrcaseDéry v. SwedeiNo. 28394/95, ECHR —
2002- V, para 37.

38 Judgement of ECHR, dated by 10 November 2005héndaseSchelling v. AustriaNo. 55193/00
ECHR- 2005- IX, para 30.

339 See: Proposal for the European Parliament and éldDitective on Alternative Dispute Resolving and
Amendments to Regulation (EC) No. 2006/2004 anceddive 2009/22/EC (Directive on consumers’
ADR) COM (2011) 793 and Proposal for the Europeanli®dment and Council Regulation on Online
Dispute Resolution for Consumers COM (2011) 794.
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raise the cost of the process, for example, summgonii one party for oral court hearing
may raise additional costs.

527. However, according to Recital 8 of Preamble, oedring shall take place, if it
jeopardizes a party's right to justice and righb&heard, recognised by the Charter of
Fundamental Rights of the European Union, conseatydfiCHR practice must also be
taken into account. For example, the court maysasseéas a result of an oral hearing
right to justice will be used in a more practicaldaeffective way and if, during oral
hearing, the party will be able to defend itseléauiately**°

528. Second Article 5 of the Regulation states that orabhtiion may be requested by
any of the parties, noting it in Sub-item 8.3 offRcA and stating the reasons, however,
stating the reason shall not be mandatory. Theiputas different attitudes towards
participation in the court proceedings — there @@eple who tend to avoid visiting the
court, but there are parties considering litigateon entertainment, thus, the court shall
assess justification of these reasons with a speeai@. Reason shall be considered
justified, if the case, despite the small claingasnplicated, it requires hearing of experts
as well as witnesses. In particular, it shall bgeased in case of hon-monetary claims,
where the claim requires additional justification.

529. |If the party has failed to state reasons, or reasae not ofprima facie
significance, oral hearing shall not be held. Raador refusal shall be stated by judge in
their decision, furthermore, the court may refeRigcital 14 of Preamble. No ancillary
complaint may be submitted for this decision.

530. While analyzing type of the procedure, we will tsseexample from the Latvian
court practice. A Latvian claimant— consumer hasnsitted an European Small Claims
Procedure claim against the respondent — residefinand®** The respondent states in
the answer form that he/she agrees to pay valgeads, and states that the case may be
litigated without presence of the respondent, siatendance at the court hearing is
complicated and time-consuming. The case was re&deat an open hearing with
participation of a claimant's representative, whten-attendance of the respondent is
considered justified. The judgement states thatcthenant, at the court hearing, agreed
that value of goods and legal expenses shall Iebrgised, and the claimant refused to
provide any further explanation. As facts of theecauggest, litigation at an open court
hearing in presence of the claimant has no effedhe motive and resolution part of the
judgement. Furthermore, the claimant could and edsho provide no further
explanation, since she had submitted evidencesoadidging justification of the claim,
furthermore, the respondent had recognized thencl@onsequently, in this case, a fair
court proceeding was not jeopardized; on the contra written process would save the
court's time. The claimant in this case also suiechitlaim for repayment of fuel costs in
relation to attending the court hearings, consetiyiewritten procedure would have

30 ECHR casd\irey v. IrelandApp No 6289/73 (9 October 1979), para 24.
391 Decision of the Jelgava Court, dated by 27 Jan2@iy, in the case No. C15285811 [unpublished].
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reduce the claimant's costs. The examination ofctdmee at issue took almost seven
months, that is, from eatly July 2011 until 27 JamP2012.

531. However, if due to complexity of the case the cougy hold anoral hearing
through video conference or other communicatiomnetogy if the technical means are
available according to Article 8 of the Regulatidhe Regulation does not impose on the
court a request to use such ways of communicatiowgever, aim of the process shall be
taken into account — the simplest and least cos#éthod of taking evidence shall be used
(Recital 20 of the Preamble). For example, if tlaetypis in another country, it should
spend considerable sum of money to attend the beanring. As specified below, in this
Research (Sub-section "Taking of evidenc&32. § and further), increasingly more EU
Member States are encouraged to use these modgotegies. Even initial draft
Regulation accurately identified such means of caomoation as fax, audio and
telephon€®? however, use of these technologies significantffed across the court
practice in the Member States, thus, current edigmtitles the court to establish
technical means to be used, providing they arelablai and permitted by national law.
For example, in other countries, including Englaridis usual practice to question
witnesses via telephone or by use of the Voice dmegrnet Protocol (for instance,
Skype)*®® However, even in the states with highly developetbrmation and
communication technologies in the court, while dwesng consumers and
representatives of small businesses, it has be¢ablisbed that practically this
opportunity is still only theoretic&?*

532. Currently, courts in Latvia are equipped with vidmmference and sound devices,
and respective amendments have been made to CRkgen our courts may use video
conferenceg? however CPL is not adapted to such procedure arfdils to solve
number of procedural issues, particularly, if thigation involves another EU Member
State.

533. Apparently, in Latvia, other technical means (chaice over IP), in the nearest
future, will not be used, although these methodspapular in alternative resolution of
small disputed?® Furthermore, explanations or testimonies may loerded by use of

392 Council of the European Union Proposal for a Ratjoh of the European Parliament and of the Council
establishing a European Small Claims ProcedureN@@ember 2005] 15054/05 JUSTCIV 221, CODEC
1107, para 13-15.

393 House of Lords. European Small Claims ProceduepoR with evidences [2006] 23 rd Report of
Session 2005-06, para 126-127.

394 European Consumer Centre Irelafidiropean Small Claims Procedure. First Year of Qgien in
Ireland [2010], p. 8 ahttp://www.eccireland.ie/downloads/ESCP.pdf

3% See 2011.09.08 law "Amendments to the Civil Pdoce Law" ("LV", 148 (4546), 2011.09.20), valid
from 30.09.2011.

3% See, for example, online mediation service: Ristilve. RisolviOnline are Milano arbitration insttion
services, which allow solving of commercial dispui@ a simple and economical way by use of the
Internet. RisolviOnline allows achieving satisfagt@greement via neutral mediator and expert irflcdn
managemenin an informal and closed environment. Attempt lef agreement is made while discussing
the issue in a real time discussion chat or forymuge of the Internet site area available onlyddies,
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technical means, recording conversation or makmmgtqut of a chat conversation, and
preparing a protocol on such recording or printéuthe party to be questioned fails to
understand the litigation language, according tctiSe 714 of CPL, an interpreter shall
participate in taking of evidence in Latvia or ificsieign country, using technical means.
Furthermore, Section 13, Paragraph three of CPIltlestthe court to allow certain
procedural actions to take place in another languag

2.8.2. Representation

534. Recital 15 of Preamble of the Regulation states$ tha parties should not be
obliged to be represented by a lawyer or anothgall@rofessional, and Article 10
specifies that representation by a lawyer or amotbgal professional shall not be
mandatory. These norms are included to achieve aintee Regulation — to review

small claims in a quick and non-expensive processvever, the Regulation provides
that costs, including those for legal assistancay tme redeemed, if proportional and
justified (Article 16), consequently, the party magy provided by legal assistance.

535. Although, it has not been mentioned in the Regomgtit may be allowed that

consumer's interests may be represented by a mgmidabut, for instance, consumer
associations or consumer right protection orgamnat however, as stated further, in
Latvia, costs for such representation may not bevered.

536. Though, it shall be expected that due to this negsty will have to complete

application itself, the court will have to use FoB1o inform the claimant on flaws in the
executed document in such a simple and understendaly.

2.8.3. Authority of the court

537. Atrticle 12 of the Regulation divides the court catgnce into three partBirst,

it is stated that parties are not required to makg legal assessment of the claim.
Second the court shall inform the parties about procatiguestionsThird, the court
shall seek to reach a settlement between the pafigther, short review of each of these
items is provided.

538. First item of the article under review states ttit court shall not require the
parties to make aniegal assessmendf the claim. Party shall have no obligation to
specify reason of the claim, but only to state essethereof (See Appendix I,
Article8 (1)). Consequently, unlike in the natiorshall claim procedure where the
claimant themselves shall seek and state the abdiclegal norms, this European
procedure binds the court to research the reaspan wvhich the claim has been
submitted. As shown by few cases in Latvia, claitedraving no representation decide to

mediator and employees of the arbitration, assigrfed this specific service. Available at:
http://risolvionline.com/?Ing_id=37

© Dr.iur. Inga K&evska © Dr.iur. Baiba Rudevska © Law Office of Ingatevska 178



pursue a claim according to the Regulation, thgyegence difficulties in completing
Form A and stating their claim. For example, inadready reviewed case, the claimant
stated in Sub-item 7.1 the sum of the claim todxeel, but to the information on the
claim stated in Sub-item 8.1, added request on itation of the agreement and
exchange of good¥’

539. Consequently, when receiving standard form of thplieation, competence of
the court shall include establishing of adequatgts in relation to the dispute and
provision of the court's legal assessment of tharcl

540. Part two of this Article states that, if necess#ng, court shalinform the parties
about procedural questions Recital 21 of Preamble supplements the Articirsg that
the information about forms shall be made availaileourts. While Article 11 states
even more specifically — the Member States shadluesn that the parties can receive
practical assistance in filling in the forms.

541. Thereby necessity to involve lawyer in small clggnocedures is being reduced,
however, duties of a lawyer are partially transdrto the court. Despite the fact that
forms were made as simple as possible for pargvtod involving professional layers,
filling thereof may cause some difficulties for #gohaving no specific legal education,
for example, when answering in Form A the questibaut competence and domiciles of
the court (See Article 4). Furthermore, in someesablank information fields must be
filled in, providing information on the claim anastribing evidence (See Item 8.1 and
8.2 of Form A) that also can be complicated. Thius,court shall ensure assistance to the
party requiring such assistance; however, it muststrictly assessed, to avoid such
technical assistance and provision of informat@mbdécome provision of legal assistance.
542. When enforcing this obligation stated by the Retyoig an active role is assigned
to personnel of the court The court's personnel shall assist to party toptete forms
and provide information on procedural issues, idiclg in relation to rights and
obligations, consequences of non-observance of limmes (Recital 28 of Preamble), or
in relation to commensurability of costs.

543. The poll revealed deficiency of information on tfiegulation in courts of EU
Member States and the obligation to assist togmttas not been properly fulfillé¥ In
Latvia, such practice also is not customary, namedgearchers in some registries of
Latvian courts requested information on the abovdimeed Regulation and issuance of
forms. This information was not available at anyha visited courts, although, one court
stated that the information may be found in Atldbkus, to facilitate the courts work,
making of brochures in the courts shall be recondadrwith instructions and examples

%97 Decision of the Jelgava Court, dated by 27 JanR@afy, in the case No. C15285811 [unpublished].
3% ECC-Net European Small Claims Procedure Reporéptédnber 2012, available at:
http://ec.europa.eu/consumers/ecc/docs/small_cl@di3992012 en.pdfp.19. 41% of courts of the
Member States fail to fulfil the requirement to emesthe forms are available in courts, ka veiathagr
jabut pieejamam tiesis, tongr 12% daibvalstu tieds § informacija ir pieejama, 23% inforatija tiek
izlikta tiesu najas laja.
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on how to fill in the respective forms, as welleucate court employees in relation to
application of the Regulation. However, at the samme, limits for such assistance by
employees must be clearly defined.

544. Articles 12 and 13 of Regulation establish anothbligation for the court,
namely, the court, when possible, shall attempesxhsettlement This provision may
be interpreted in two waysirst, the court shall establish, whether the partiesrpn
submitting of the claim to court have attempteddbieve agreement and/or used any of
the procedures for settlement of disputes outside dourt, established in laws and
regulations.Second the court, if aware of the possibility to maketlsenent between
parties, shall give such opportunity.

545. Consequently, the court shall consider whetherigmttave performed specific
actions prior to submitting the claim to prevenbmission of the claim to the court. For
example, consumer right protection laws estabhsih @ claim of consumer shall be, first,
reviewed by service provider or salesperson, tlil@consumer may apply to consumer
protection institutions, which may assist in regavdispute situations, or to submit
claim to the respective busin€$8 Though, similar to commercial disputes, it may be
difficult to establish, since the Regulation stat@srequest to submit any agreements,
documents and other evidence, but only to desthiben, thus, a party may not consider
such document significant and fail to include itoimapplication. For instance, the
claimant submits a claim to the court despite a thct that the Commercial Law
provides two-phase procedure of resolving disputefirst, by negotiation, then, in the
court. Should the court have any suspicion thatiggmmhave used no opportunity of
settlement of the dispute through negotiations, adbert may apply right contained in
Article 7 (1) (a) and request further informatioorh the parties. If it is established that
the parties have failed to use the establishedi+pludtse procedure to resolve the dispute,
the judge may take this fact into account whendiing costs.

546. Alternatively, the above-mentioned article recomdeensing ADR &lternative
disupte resolutionmethods, thus, the judge becomes a mediatoreoptbcess, making
the process even less formal and, possibly, satgBims of both parties, contrary to the
standard litigation.

547. For example, the informative material of the UK daiates: prior to hearing the
small claim procedure, parties are encouraged o ftee mediation service, which
usually is held by phon®® Since such process is voluntary, both parties sigaee on

39 SeeConsumer Protection Law: Law of the Republic ofviat Latvijas \&stnesis, No. 104/105,
01.04.1999; European Council and Parliament Dwecf000/31/EC (8 June 2000) on certain legal
aspects of information society services, in paléiceelectronic commerce, in the Internal Market
(Directive on electronic commerce) PV L 178, Artidl7.
40" Her Majesty's Courts Service. Making a Claim?-Son@uestions to ask yourself, at
http://www.newham.gov.uk/NR/rdonlyres/FASE5FA6-3186C1-8868-
C8CF82001917/0/HMCEX301.pdf
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mediation. If a party has not considered such dppdy, the court may not to recover
proceeding costs or to request covering costseobther party.

548. However, in Latvia, it might be difficult to achievencouraging of settlements
between. The judge themselves, when using ADR, sngethe specific skills or must
refer the parties to a professional mediator. Furttore, ADR procedure shall be
voluntary, unlike in other states, thus, less eifec And, it must be noted that
unnecessary use of such methods may take pleritsnefand assets, furthermore, these
methods are not applicable to all cases. For instahthe parties do not reach agreement
about a settlement, the procedure must be contimieereas the goal of the Regulation
about fast and cheap procedure has not been adhieve

549. Furthermore, the Regulation does not clearly dfz¢ a judge may advance the
settlement procedure, because the court forms tmimpleted do not specify information
to the parties regarding the possibility of a setint, therefore the court may ask the
parties to consider an agreement only in oral moe that in accordance with this
Regulation is held rather rarely.

2.8.4. Applicable law

550. According to Article 19 of the Regulation the Euveap Small Claims Procedure
shall be governed by the procedural laihe Member State in which the procedure is
conducted. The fact that the Regulation establisngsbasic procedural provisions, and
deficiencies therein must be made up using natipmatedural law of the Member
States, thus, forming no autonomous system. Proakgwovisions differ across the
Member States, including those in relation to appeeecution and indemnification of
costs, causing differences in legal protection hed parties and having effect on the
duration and costs of the procedure.

551. For instance, as stated in this Research, in Latvithe term issues non-defined
by the Regulation 1182/71 national court legiskatanactments shall be applied (See
Article 19 of the Regulation 861/2007 a®®8 8§ and following paragraphs of this
Research). Similarly, when reviewing a claim acooydo appeal or cassation procedure,
the small claim procedure requirements establishede Regulation shall be observed,
however, to issues not resolved in the Regulatravipions of CPL of the Republic of
Latvia shall be applied (See Article 19 of the Ratan and Section 5, Paragraph three
of CPL, as well ag61 § and following paragraphs of this Research).

552. Regulation fails to state the way to establishapplicable law for the dispute in
its merits As we may conclude from the nature of the Reguiatt will be task of the
court — to find the applicable law, since the pavjen submitting Form A, shall have
no obligation to specify justification of the claifout to state essence thereof.

553. After analysis of the Latvian court practice, appdy the Regulation 861/2007,
researchers have established that the court failsxplain, how it has arrived at the
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applicable law for the dispute in its merits, spgng that the Preamble of the Regulation
clearly states that, when hearing the case, legadtments of the Republic of Latvia shall
be applicablé’’ However, the court shall assess, if the applicktvlemay be established
according to Rome Regulatioff4 (or Rome Conventidfi) or to the Regulation on the
law applicable to non-contractual obligations (feaéter referred to asRome I),*%*
however, this process may be extremely complicateparticular, if the dispute refers to
facts of the case.

554. Should the court establish that the parties haikedfao agree on the applicable
laws, thus, Rome | Regulation must be applied, the,example, service provision
agreement will be governed in accordance with #lve df the state, in which the service
provider has their permanent residence, while tksrilbution agreement shall be
governed in accordance with the law of the statewhich the distributor has their
permanent residence etc. (See Article 4 of the Régn). Procurement agreement shall
be governed by the national laws of the court, imcW the vendor has their permanent
residence; however, almost all the European Uniemider States are Member States to
the Convention on contracts for the internatiorsé of goods (CISGY® according to
Article 1 of which the convention will be applieditamatically, if the buyer and the
seller are located in different Member States te tonvention, and the dispute will be
reviewed in the scope of conventitffi.

555. Example:

A Polish businessman as a seller and a Latvianr@ssiman as a buyer agree that the seller will pcedu
and supply 1000 stools made from varnished pine-foe EUR 9 per item under INCOTERMS 2010®
DAP (Delivered at Place) provisions t@khbpils, Latvia’®” Payment has been done and the goods are
delivered. When accepting the goods, the buyerdés that the stools have not been varnished, and
informs the seller about this fact. The seller replthat there is no varnish available at the mom&he
Latvian businessman like the stools, they decidesep them, however, they fail to agree with thiisRo
partner on possible legal protection means, thhg lbuyer submits the European Small Claim to the
Latvian court, specifying amount of the claim asRELB00. In the information on the claim, the clanha
explains that they wish to levy from the respondeatamount, which they have overpaid. The respande
fails to respond to Form C.

The Latvian court, when applying Article 5(1) ofuBsels | Regulation shall state that in case oé Hl
goods one party may sue the other party in the tcofithe Member State, where the goods have been
delivered according to agreement.

Furthermore, the Latvian court established thatc@ding to Article 4(1)(a) of the Rome | Regulation
laws of the state, in which the seller has theimpenent place of residence, consequently, in thgec-

01 Decision of the Jelgava Court, dated by 27 Jan2@iy, in the case No. C15285811 [unpublished].

%2 Eyropean Parliament and Council Regulation (EC)398/2008 (17 June 2008) on the law applicable
to contractual obligations (Rome I). Q177, 04/07./2008, p. 6-16

%3 The Convention on the law applicable to contradatisigations, open for signing in Rome, on 19 June
1980: International Agreement of the Republic ofvia, Latvijas \estnesis 29 December 2006, No. 209.
04 European Parliament and Council Regulation (EC)86@/2007 (11 July 2007) on the law applicable
to non-contractual obligations (Rome 11). D199, 04/07./2008, p. 40-49

%5 United Nations Convention on Contracts for theefinational Sale of Good#/CONF.97/18 1980.
2010.

% See Kaevska, |. Application of the Convention on Contsafttr the International Sale of Goods. Jurista
Vards No. 51/52, 22 December 2009.

“7INCOTERMS 2010®. ICC Services, 2010.
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Poland, shall be applied to the agreement, howeleth Latvia and Poland are Member States to the
Convention on contracts for the international safegoods, and theonvention shall be applied even, if
goods are only to be produced (Article 3), the arhave not refused application of the conventibus,

the court, when reviewing the dispute in its meshall observe thereof.

According to Article 53 of the Convention, if goofdsl to comply with the contract requirements,
irrespective of whether the price is already pdite may reduce the price at the same proportiomvhich

the value of the supplied goods at the momentlofedg relates to the value, which the goods wddge

at that time, if the goods would comply with reeuients of the contract.

Since the respondent has had no objections ag#iestlaimant's calculation, the court decides ttisfp

the claimant's claim to reduce the price and toyldvom the respondent the sum specified in the

application.

2.8.5. Service of documents

556. Article 13 (1) of Regulation 861/2007 establishekbaomous system for issuance
of documents, namely, they shall be served by postavice attested by an
acknowledgement of receipt including the date ckngt. If service in accordance with
Paragraph 1 is not possible, service may be effdayeany of the methods provided for
in Articles 13 or 14 of Regulation (EC) No. 805/20Qe.,

556.1.  personal service attested by acknowledgement efgec

556.2.  personal service attested by a document signedthdoxampetent person
who effected the service stating that the debte fezeived the document or
refused to receive it;

556.3.  service by electronic means such as fax or e-natgsted by an
acknowledgement of receipt including the date aienet, which is signed and
returned by the debtor;

556.4. orally in a previous court hearing on the samentlaind stated in the
minutes of that previous court hearing

556.5.  personal service at the debtor's personal addrepersons who are living
in the same household as the debtor or are emptbyged,;

556.6. in the case of a self-employed debtor or a legedqe personal service at
the debtor's business premises on persons whorguieyed by the debtor;

556.7. deposit of the document in the debtor's mailbox;

556.8. deposit of the document at a post office or withmpetent public
authorities and the placing in the debtor's mailbbxvritten notification of that
deposit;

556.9.  postal service without proof where the debtor has dddress in the
Member State of origin;

556.10. electronic means attested by an automatic confiomabf delivery,
provided that the debtor has expressly acceptseditbihod of service in advance

557. Detailed description of use of these methods segulmparagraph of Articles to
be commented of Regulation 805/20887 § and further).
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2.8.6. Language of the procedure

558. EU invests efforts into elaboration of various améded translation tools and
forming of interpreters' databa®8 however, in the researchers’ opinion, languagaés
of the most significant challenges of the Regultgtisince translations and certification
thereof affects the procedure both from the aspieassets and time. Regulation supports
use of e-forms available in the Atlas, howeversthimclude questions requiring not only
marking of the respective fields, but also provedelanations, which cannot be done
having no court language skills, thus, automatadsiation is often used. However, such
translation is not always accurate and reliableth@rmore, inaccurate translation can
deteriorate position of the party rather than ashisignificant errors shall not affect the
procedure, and courts shall not require correatiocsupplementing of the application, if a
reasonable person is able to understand whattexdstathe forms, for example, whether
the information on the claim and evidences ara@afitly described (See Item 8 of Form
A), etc.

559. Currently, Article 6 (1) states that the claim forime response, any counterclaim,
any response to a counterclaim and degcription of relevant supporting documents
shall be submitted in the language or one of tinguages of the court. Consequently,
forms shall be translated into the language of theourt having jurisdiction in the
case,but, to reduce costs and facilitate the procechagjes shall submit only document
description in the specified language, while theufoents itself are not required to be
attached and translated.

560. According to Article 25 (1) (d) of the Regulatiadember States until 1 January
2008 had to announce acceptable language of ifjatidn, and pursuant to the European
Judicial Atlas in Civil Matters, to the moment ofibsnission of this Research, the
following languages have been stat€t:

Belgium Official language (i.e. French, Netherlandic,
German)

Bulgaria Bulgarian

Czech Republic Czech, Slovak and English

Germany German

Estonia Estonian and English

Greece Greek

Spain Spanish

France French, English, German, Italian and Spanish

Ireland Irish and English

P Communication from the Commission to the Countie European Parliament and the European
Economic and Social Committee: Towards a Europednséce Strategy [2008] COM (2008) 329 final

p.9.
%99 European Judicial Atlas in Civil Matters, Sectifmropean Cross-border ProcedureSub-section:
Relationship among Member States - acceptable ey available at:

http://ec.europa.eu/justice _home/judicialatlaséhiml/sc _information Iv.htm?countrySession=1&
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Italy Italian

Cyprus Greek and English

Latvia Latvian

Lithuania Lithuanian

Luxembourg French and German

Hungary Hungarian

Malta Maltese and English

Netherlands Dutch

Austria German

Poland Polish

Portugal Portuguese

Romania Romanian

Slovenia Slovenian (as well as language of minoritieg
Italian and Hungarian, in the court regions wh
those are used)

Slovakia Slovak

Finland Finnish; Swedish or English

Sweden Swedish or English

United Kingdom (England and Wales, Scotla
Northern Ireland, Gibraltar)

nd;nglish

561.

Consequently, if the claimant submits the Europeamall Claim at the

respondent's domicile in Estonia, Form A may be @eted in Estonian or English. It is
doubtless that English as a supplementary langisagery adequate and it actually will
reduce costs of such procedure, however, it taldegejs to acquire the language skills.
562. Article 6 (2) of the Regulation states that, if asther document received by the
court is not in the language in which the procegsliare conducted, the court may
require translation of that document only if thenslationappears to be necessary for
giving the judgment Thus, the court shall have choice — to require nmt
supplementary evidence translations. However, doat# raised, whether the court has
any difficulties to assess, if the document is ssaey for giving the judgement, since
evidences may be executed in a language, in whefutige has no sufficient skills. This
must be balanced between the principle establisheithe Regulation that the court
should use the simplest and least costly methodakig evidence (Recital 20 of
Preamble) and the right to a fair trial and thegple of an adversarial process (Recital 9
of Preamble). Namely, when requesting translatiod adequate certification of a
contract on several pages, the procedure will becorare costly, but in case of non-
translating of such a significant evidence risk naise that the court is unable to
establish objectively all the circumstances indhse, thus, this issue must be assessed on

a case-by-case basis considering facts
563.

of thefgpease.

Article 6 (3) governs the phase of the procedunemwexchange of the submitted

forms occurs between the parties and the court.@arthe provision states that a party
may refuse to accept a documienthe following two cases:
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563.1. If the document is not in the official language thie Member State
addressed!’

563.2. If the document is not in tHanguage which the addressee understands.
564. Recital 18 of Preamble explains that the concepM&mber State addressed”
is the Member State where service is to be effeotetb where the document is to be
dispatched. The abovementioned provision of Art&I8) is in compliance with Article
8 of the Regulation on a service of documents, wvimcludes the principle of refusing to
accept documents only in extraordinary situations.
565. It shall be explained that for the purposes of CJihbictice document' shall
mean such a document, where the specific subjebieatlaim and justification thereof is
stated, as well as summons to participate in tbequture and pursue a clafi.For the
purposes of the Regulation 861/2007, such docunvetitee Forms A and C rather than
written evidences attached by the parties. Howesteould the court establish that the
respondent is the consumer at a weaker positiomugt assess whether the consumer
will be able to understand the essence of the thsfnom the forms. Nevertheless,
translation of all documents will significantly aft costs of the procedure, thus, aims of
the Regulation will fail to be achieved.
566. For instance, if the respondent in the United Kmgdreceives Form A from the
Estonian court in English, he/she cannot refuse@ence of these documents, since the
official language of the United Kingdom is EnglisWhereas, if the Estonian court
delivers these documents to the respondent in &datwe/she may refuse acceptance
thereof, unless the party has knowledge of English.
567. Regulation has no direct requirement to the partprove their language skills,
when applying Article 6 (3) (b) of Regulation. Howes, according to the practice of
CJEU, in order to establish whether the addres$etheo document understands the
official language of the Member State where theudoent must be dispatched, in which
the document has been executed, the court musk @leceferences submitted by the
claimant in relation theret? Various criteria must be assessed here, for instan
nationality and domicile of the addressee — physécdity, professional qualification,
former communication language between the parties, in case of legal entity —
domicile, size of the business and former collationdanguage between the partf&it
must be noted that even, if by the contract theéigmhave agreed that communication
language shall be the official language of the Menfitate where the document must be
dispatched, it shall not be base for assumptionttiis language is known, but it shall be

10 Or, if there are several official languages inttNember State, the official language or one of the
official languages of the place where service ibdceffected or to where the document is to beadii$ied.

1 Judgement of ECJ, dated by 8 May 2008, in the:c&8s14/07Ingenieurbiiro Michael Weiss und
Partner GbR v. Industrie- und Handelskammer BEE@R, 2008, p. | 03367, para 75-76.

#12 Judgement of ECJ, dated by 8 May 2008, in the:c&8s14/07Ingenieurbiiro Michael Weiss und
Partner GbR v. Industrie- und Handelskammer BEE@R, 2008, p. | 03367, para 80.

“13 Bohunova P. Regulation on Service of Documentan3lations of Documents Instituting Proceedings
Served Abroad i2008 Days of LavBrno: Masarykova univerzita, 2008, p. 10.
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considered only a reference, which the court mig tato account when verifying, if the
specific addressee understands the official languafgthe Member State where the
document must be dispatch®d.In practice, verifying the language knowledge Iskil
might be comparatively difficult, since in this Bpean Small Claim Procedure, the party
has no obligation to submit any evidences, for glamcontracts, communication
between the parties, which might assist in estaibigs mutual practice in relation to the
language, because evidences must be only deseaitsethe court may request them only
in disputable cases. Furthermore, if a party hasseel to accept the documents, even if
there is evidence that they understand the languhgeRegulation shall not give any
right to the court to continue the procedure andsater that the party has received the
documents, although it would be reasonable thapérgy referring to this provision has
acquired evidences, and the court may assess wtlibthgarty only attempts to defend
the procedure.

568. Recital 19 of Preamble of the Regulation 861/20@fes that a party using their
right to refuse shall return the documevithin one week Consequently, if the party
receives any of the forms specified in the Regoitatn the language, which is not the
official language or which they fail to understamthcuments must be returned to the
court within the specified period of time. Shouhe term be delayed, the documents will
be considered accepted.

569. If the document, however, is translated wrongly ithe official language of the
Member State addressed, for example, using autdniegaslation tool, the party shall
have no right to refuse acceptance of the forms.

570. In Latvia, this article of the Regulation has nelerapplied, while, for example,
in an European Small Claim Procedure in the Nedineld, documents in Dutch were sent
to the respondent living in Latvia, but the respamiddecided to use his right of non-
acceptance provided in Article 6. However, the tdenied these objections, stating that
the court language in the Netherlands shall be IDated the respondent has provided
insufficient justification for his objectiorf$> It cannot be concluded from the case
description, what was legal motivation of the cas®,well as, if all documents were
dispatched to the respondent in Dutch, or only agpes thereof. However, reference of
the Netherlands' court about the language is itradittion to the respondent's rights to
refuse documents stated in the Regulation, becaufi@is case, if the respondent fails to
understand Dutch, he/she shall have the right fosee acceptance of forms under
Article 6 (3) (b) of the Regulation, but, if thewrd has any evidences that the respondent
is able to understand Dutch, this measure may eapplied. As mentioned above, the
Regulation fails to resolve the issue, what shaltibne in this situation, if, irrespective of

414 Judgement of ECJ, dated by 8 May 2008, in the:c&8s14/07Ingenieurbiiro Michael Weiss und

Partner GbR v. Industrie- und Handelskammer BEER [2008], p. | 03367, para 88.

45 Kramer, E X. “Small Claim, simple recovery? Ther&ean small claims procedure and its
implementation in the member states" (2011) ERA uRgr p. 131, available at:

http://www.springerlink.com/content/88w50426x513h3
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the language knowledge, the respondent fails temicdocuments. The court may
consider these circumstances, when hearing the aaderecovering, for example,
translation costs from such part. Regulation estialsio direct obligation for the party to
prove that it fails to understand the specific laexge, furthermore, in this case, the party
will be unable to provide explanations in the laagg, which they know.

571. Article 6 (3) of the Regulation 861/2007 statest,thifathe party has refused to
accept a document, the court shall request the ptnty to ensure translation. The other
party will have to ensure translation of formshe shortest possible time. The court shall
establish term for the translation consideringueimstances of the case, complexity of the
document, as well as, if documents shall be tréedlanto the language, for which no
translators are availabfé® Translation shall be executed in line with natigmacedural
provisions by a person qualified to make transtetim one of the Member Stafg$.

2.8.7. Taking of evidence

572. Regulation aims to implement a simplified procedubere one of the principles
is not to overload the court, including with varsodocuments. By submitting the claim,
the party may only to specify the documents sigaiit for this case. Recital 12 of
Preamble states that supplementary evidence shaltdvided only, if required, and also
in the foreign language, although the court shalkhtitled to request translation thereof
according to Article 6 (2) of the Regulation. It stbe noted that, if the party is not
represented by lawyer, the party itself may be lenat assess, which evidences shall
apply to the case. In this procedure, the court b@ the one to assess necessity,
applicability and admissibility of evidence.

573. Article 9 (1) of the Regulation 861/2007 establshaincipal provisions for
taking of evidence. Item 1 of this article states following:

The court shall determine the means of taking emdeand the extent of
the evidence necessary for its judgment under ukes rapplicable to the
admissibility of evidence. The court may admit thking of evidence
through written statements of witnesses, expertpasties. It may also
admit the taking of evidence through video confeeeror other
communication technology if the technical meansaaaglable.

574. First, the court shall assess content of the completadd to establish, if they
can make justified judgement or if any further mf@tion or evidence from parties shall
be required. The court may require translation ttédched documents according to
Article 6 (2), or provision of further informatiomn the claim using Form B in
accordance with Article 7. It may be concluded thet some extent, this is a

1% Judgement of ECJ, dated by 8 November 2005 gircéise C-443/0G6tz Leffler v. Berlin Chemie AG
ECR [2005], p. | — 09611, para 64.
17 See Regulation 861/2007, Article 21, Part 2, Pauty (b), last sentence.
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demonstration of the court's procedural assistancgarties, as well as fixing the
provision that a party shall have no obligatiorptovide their own legal assessment on
the claim in accordance with Article 12 of the Riagjon.

575. If the court fails to obtain evidence from the pakicated in another Member
State, though, such evidence is required to fulligeas the case, other available EU
instruments may be used. Namely, already draft Régn stated'® that for taking
evidence the Council Regulation No. 1206/2001 arpeoation between the courts of the
Member States in the taking of evidence in civicommercial matters, which tries to
enhance, simplify and accelerate cooperation betwamirts in taking of evidence
(hereinafterTaking of Evidence Regulatipt® Thus, if additional evidence for a small
claim case shall be requested from another EU Mei@tage, according to Chapter 84 of
CPL the court shall apply two methods of takingeefdence: Direct taking of evidence
or referring to the court in another Member Stal#en establishing method of taking of
evidence, Article 9 (3) of the Regulation 861/2Gfhall be taken into account, stating
that the court shall use the simplest and leastdmsome method of taking evidence. The
court may use the Taking of Evidence Regulatioatsdbook at this poirit’

576. Second the court will assess necessity, applicabilityl admissibility of the
provided evidences according to national procedugals. If the procedure takes place
in Latvia, Chapter 15 of CPL shall be applied.

577. Some_types of evidenage listed in Article 9 (1) of the Regulation. Naly) the
procedure allows taking of evidence through writatements, including those of
witnesses, experts or parties. However, considezimg of the Regulation and item two
of this article, inviting an expert or oral expléina of the parties should be used only in
specific cases, since it will not only extend thregedure, but also will increase costs
thereof.

578. In such cases when parties or experts shall balhedwo are located in another
Member State, this article of the Regulation suggds the court using modern
technologies (See also Recital 20 of Preambleclarf (3)), in order to ensure better use
of less costly and quickest ways of talking of evide and to avoid further burden to the
court and partiesNamely, according to Article 13 (2), communicatiwith the parties
may be effected also by electronic means of comeatioin. Thus, if questioning of the
other party, witness or expert located in anothemer State is required, the court may
use advantages provided byvaleo conferenceto reduce consumption of time and

“18 Council of the European Union Proposal for a Retjoih of the European Parliament and of the Council
establishing a European Small Claims ProcedureN@@ember 2005] 15054/05 JUSTCIV 221, CODEC
1107, para 15.

19 Council Regulation (EC) No. 1206/2001 ( 28 May 2D@n cooperation between the courts of the
Member States in the taking of evidence in civilcommercial matters, which tries to enhance, siiypli
and accelerate cooperation between courts in taKiegidence. Oll 174, 27/06/2001, p. 1-24

420 practical manual for application of the Taking dfvidence Regulation. Available at:
http://ec.europa.eu/civiljustice/publications/dogsdle taking_evidence_lv.pdf
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assets. In this case also shall be used the Takiktyidence Regulation and practical
manual on the use of video conferent®@s.

579. The court wishing to take evidence directly frome thitness in another Member
State may do this in accordance with Article 1Taking of Evidence Regulation, which
states that, if the court requests opportunityate tevidence directly in another Member
State, it shall submit request to its central toittn or competent authority (for example,
to the court), using Form | attached as appendixetio. Advantages of such request are
that evidence is obtained in accordance with tlgeilegory enactments of the Member
States, which submits request. The latter meangriteuch case the Latvian court leads
the procedure as prescribed by CPL; however, unfately Chapter 84 of CPL does not
in detail regulate the issues that in case of daking of evidence differ from usual
proceedings. For instance, how in such cases aesdtprovides his signature on a
warning for knowingly providing false testimony ($en 169 of CPL), etc. The
legislator should pay greater attention to thedermatioan! civil procedural issues.
Moreover, Article 5 of the Regulation determinesattihequest to the court of another
Member States or competent authority is handed ovehe official language of the
recipient authority or in another language whicle ttequested Member State has
indicated it can accept? It means that a judge must involve interpretersrisure taking
of evidence.

580. As stated before, request to take evidence mussubenitted to the central
authority or competent authority of the Member &tathich receives request by using
Form | provided in the appendix to the Regulatiamereas the central authority or
competent authority shall inform the court, whiclbsiits request, within a time period
of 30 days about whether the request has been \saprand if yes, under what
conditions. Also a video conference is possibladnordance with Articles 10-12 of the
Taking of Evidence Regulation if the court demafrdsn the court of another Member
State to take evidence. The court, which receiggaest, fulfils the request within a time
period of 90 days from the day of the receipt tberelowever, the court fulfils the latter
in accordance with regulatory enactments of its MenState. European E-Justice Portal
includes information about the provision of the Mmm State courts with equipmét.

It is possible to involve interpreters in such magre (Section 692, Paragraph two of
CPL) and, if allowed by national law, such courategs may be recorded.

421 Use of video conference for taking of evidenceiiil matters and criminal matters according to the
Council Regulation (EC) No0.1206/2001 of 28 May 200Practical manual. Available at:
http://ec.europa.eu/civiljustice/publications/daesde videoconferencing_lv.pdf Brochure "Video
conference part of  the European e-rule of law"  lawbte at:  https://e-
justice.europa.eu/attachments/vc_booklet_Iv.pdf

422 gee Information on languages notified by a MemBéate for Taking of Evidence Regulation
http://ec.europa.eu/justice_home/judicialatlasflitihl/te _otherinfo_Iv.htm

“%See:  Information about equipment in  Member Stategvailable at: https:/e-
justice.europa.eu/content_information_on_natioreailifies-151-EU-lv.da
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581. Summons to a court hearing through the mediaticanvdafleo conference, like the

usual court hearing, must be notified 30 days leef@nding out summons (Article 7 (1)
(c) of the Regulation).

582. Up-to-date technologies would significantly infleenthe speed and costs of
procedures; however, it is necessary for the Latlepislator to also create a clear
national law platform so that the court would béeald use these new means in legal
proceedings, including the European Small Clainc@dares, more actively.

2.8.8. Time limit

583. According toArticle 14 of Regulation 861/2007:

1. Where the court sets a time limit, the partycawned shall be informed of the
consequences of not complying with it.

2. The court may extend the time limits providedricArticle 4(4), Article 5(3)
and (6) and Article 7(1), in exceptional circumgtas, if necessary in order to
safeguard the rights of the parties.

3. If, in exceptional circumstances, it is not polesfor the court to respect the
time limits provided for in Article 5(2) to (6) anftticle 7, it shall take the steps
required by those provisions as soon as possible.

584. Regulation 861/2007 autonomously establishes proeédime limits in the
following cases specified in the Regulation:

584.1. The court's right to establish time limit itself: The court shall establish
for the claimant time limit to supplement or rectify entries in tblaim statement
form; to provide further information or documents;withdraw the claim. The
court for this purpose shall use Form B attached@sendix Il to the Regulation
(Article 4 (4) of the Regulation). The abovemen#idntime limits may be
extended (Article 14 (2) of the Regulation).

584.2. Time limits established for the court and parties § Regulation
861/2007:

584.2.1. 30 dayterm — thedefendantshall submit his response within 30 days of
service of the claim form and answer form, by rgjiin Part 1l of standard
answer Form C, accompanied, where appropriatenpyrelevant supporting
documents (Article 5 (3) of the Regulation).

584.2.2. 14 dayterm — any counterclaim (submitted by the claimaanhd any
relevant supporting documents shall be served ercimant by theourt
within 14 days (Article 5 (6) first sentence of tRegulation).

584.2.3. 30 dayterm —the claimant shall have 30 days from service to respond
to any counterclaim (Article 5 (6) second sentesicte Regulation).
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584.2.4. 30 daysterm — the court within 30 days shall give a judgt or
perform other actions specified in Article 7 (1)tbé Regulation (Article 7 (1)
of the Regulation).

584.3. The abovementioned time limits may be extende@rticle 14 (2) of the

Regulation).

584.3.1. 14 daysterm — (after receiving the properly filled in tfa statement
Form A), the court shall dispatch to the defendant documents spdcifie
Article 5 (2) of the Regulation (Article 5 (2) ohe Regulation). If it is not
possible for the court to respect the time limitshall take the steps required
by those provisions as soon as possible (Articl€3)4f the Regulation).

584.3.2. 14 days term— within 14 daysthe court shall dispatch a copy of the
response, together with any relevant supportinguohants to the claimant
(Article 5 (4) of the Regulation). If it is not psible for the court to respect
the time limits, it shall take the steps requirgudthose provisions as soon as
possible (Article 14 of the Regulation).

584.3.3. 30 days term— the court or tribunal shall decide within 30 days of
dispatching the response to the claimant, whetteeclaim is within the scope
of the Regulation 861/2007 (Article 5 of the Regala). If it is not possible
for the court to respect the time limits, it shake the steps required by those
provisions as soon as possible (Article 14 of teguRation).

584.3.4. 14 days term— the court within 14 days from receipt of documents
specified in Article 5 (6) of the Regulation shadlliver them to the claimant.
If it is not possible for the court to respect titae limits, it shall take the
steps required by those provisions as soon as hp@s@hrticle 14 of the
Regulation).

2.8.8.1. Calculation and extension of procedural terms

585. All the abovementioned procedural terms statedrewntmusly by the Regulation
861/2007 the court shall calculate according to p#ra5 of CPL ("Procedural time
periods"), rather than according to th@ouncil Regulation (EEC, Euratom)
No. 1182/71 (3 June 1971) determining the rules alpgable to periods, dates and
time limits*** (See Recital 24 of Preamble of Regulation 861/20@W}icle 3 of
Regulation 1182/71 establishesginning and end of the calculatior{thus, Sections 46-
48 of CPL shall not be applicable).

586. According to Article 3 (1) second sentence of Ratioh 1182/71 "where [..] a
period, expressed in days, is to be calculated fftmmmoment at which an event occurs

424 Council Regulation (EEC, Euratom) No. 1182/71 (®ie) 1971) determining the rules applicable to
periods, dates and time limits. 0124, 08/06/1971, p. 1-2
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or an action takes place, the day during which évant occurs or that action takes place
shall not be considered as falling within the péno question”. A period expressed in
days shall start at the beginning of the first holthe first day and shall end with the
expiry of the last hour of the last day of the pdri(Article 3 (1) (b) of Regulation
1182/71). Where the last day of a period expresslbdrwise than in hours is a public
holiday, Sunday or Saturday, the period shall efid the expiry of the last hour of the
following working day" (Article 3 (4) first sentercof Regulation 1182/71). It shall be
noted that for the purposes of Regulation 1182/&Lterm "public holidays" means all
days designated as such in the Member State dreilCommunity institution in which
action is to be taken (See Article 2 (1) of thiggRation).

587. Example:

According to Article 5 (6) second sentence of Ragi 861/2007, the claimant shall have 30 daysnfro
service to respond to any counterclaim. The respectction — dispatch of the counterclaim, as \asl|
dispatch of the claimant's response — shall bec&ftein the claimant's Member State. For example, t
claimant resides in Germany, the defendant residéstvia, and the small claim statement is revieJsg
the Latvian court. The Latvian court shall dispattdte counterclaim to Germany for issuance to the
claimant. Since the claimant resides in Germanyg thspective action (dispatch of the claimant's
response) also will be effected in Germany. If It day of 30 days time period falls on Thursdhy,
November (which is national holiday in Germany, bat in Latvia), then 30 days time period will eowl
Friday, 2 November, at midnight.

588. Time period issues not established by Regulatid82i7/1L shall be governed by
national legislation of the Member State in whibk procedure is conducted (See Article
19 of Regulation 861/2007). For example, accordim@Article 14 (2) of Regulation
861/2007 the court magxtend specific time limits provided for in the Regulatio
Procedure, according to which the time periods begxtended, is established neither in
Regulation 1182/71 not Regulation 861/2007. Thaghis case (based on Article 19 of
Regulation 861/2007) Section 52 and 53 of CPL shalhpplied. According to Section
53 of CPL, an application regarding extension tifree period shall be submitted to the
Latvian court where the action had to be carried. @&uch application shall be
adjudicated by written procedure, the participamtsthe matter shall be notified in
advance regarding adjudication of the applicatignwritten procedure, concurrently
sending them an application regarding extensiorthef time period. A time period
specified by a judge may be extended by a judgegialone (for example, time periods
provided for in Article 4 (4) of Regulation 861/Z00nay be extended by the Latvian
judge sitting alone).

2.8.8.2. Consequences from non-observance of procedunal ter

589. Legal consequences autonomously provided for in Relgtion 861/2007
Regulation 861/2007 provides for consequences fnom-observance of specific time
limits. For example, if the court from th#efendant within 30 days (or during the
extended time period — Atrticle 14 (2)) has not reee an answer to the claim, i.e. part
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Il of the Form C, as set out in Appendix Il (Atec5 (3) of Regulation), the court shall
give a judgment on the claim (See Article 7 (3Refgulation). Thus, the defendant must
duly respond to the claim. "Silence tactic" in thesse will be bad for the defendant. It
shall be noted that the court must inform the peadycerned of the consequences, if they
fail to duly provide their response explanationrétation to the claim (Article 14 (1)).
This information is already printed in the introtlwy part of the standard Form C, as set
out in Appendix Ill, which states the followingPlease note that if you do not answer
within 30 days, the court/tribunal shall give a gainent. It would be more accurate, if
the EU legislator includes in this sentence indicato the moment from which the
counting of these 30 days shall begun (See Aréc(®8) of Regulation), i.e. within 30
days after the defendant has received the claiterstnt form and answer form.

590. |If the court from theclaimant within 30 days (or during the extended time
period — Article 14 (2)) has not received an answerthe counterclaim (See
Article 5 (6) of Regulation), the court shall give judgment on the claim (See
Article 7 (3) of Regulation). Regulation does npesify, which form shall be applied to
the claimant's response to counterclaim. Howewer Regulation system suggests that it
shall be part Il of Form C, as set out in Appendlixwhich this time shall be filled in by
the claimant. Thus, when sending to the claimanint&rclaim submitted by the
defendant, the court must attach the standard Ebas well.

591. Where theclaimant fails to complete or rectify the claim statememiries or fails

to provide further information requested by thertovithin the time specified, the court
shall dismiss their application(See Article 4 (4) second sentence of Regulation).

592. In the abovementioned cases the defendant or diaamht may request the court
to extend these time limits in exceptional circumstang&ee Article 14 (2) of
Regulation). Request shall be submitted to theiaateourt according to Section 53 of
CPL, at the same time, taking into account thajudge will have to assess precondition
stated in Article 14 (2) of Regulation 861/2007 fektension of time limits —
"exceptional circumstances, which prevented theerdnt or the claimant from
performance of the specified procedural actionkiwi80 days period".

593. Legal consequences specified in national law of th®Member States. If
Regulation 861/2007 in specific cases fails to ldith legal consequences in case of
non-respecting time limits specified in Regulatisach legal consequences shall be in
accordance with the national procedural norms ef Member State of the court (See
Article 19). For example, Latvian CPL will estalblilegal consequences in case of non-
respecting of the time limit for submitting of agper cassation claim (See Article 19
and 17 of Regulation).

594. Latvian court practice in relation to time limit issues.Until the date, in the
Latvian courts, four decisions in relation to tinm@its stated in Regulation 861/2007
have been taken.
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595. The Jelgava City Court in their decision dated byuy 201f* pursuant to
Article 4 (4) of Regulation 861/2007 establishaddilimit — 3 August 2011 — for the
claimant to specify the claim. Consequently, 28sdagm the date of the decision. At the
same time, the court pursuant to Section 133, Papagone of CPL of the Republic of
Latvia left the statement of the claim not procekdetting a time limit for rectifying the
deficiencies. In this case, the court acted cdydaim the procedural aspect, namely, it
has left the claim (completed Form A) not proceedRehulation 861/2007 does not state
what shall be done with the claim, if any time linsi established to the claimant pursuant
to Article 4 (4) of Regulation. Thus, this issu@klbe governed by the procedural law of
each specific Member Stgt@ee Article 19). In Latvia, the claim (the complkorm A)

is left not proceeded. At the same tintes necessary that the Latvian court in such
case in their decision on the leaving of the claimot proceeded would specify legal
consequences if the time limit is not respecte(See Article 14 (1) of Regulation),
namely: a) If a plaintiffectifiesthe deficiencies within the time limit set, thatsiment of
claim (standard Form A) shall be regarded as subdibn the day when it was first
submitted to the court (CPL Section 133, Paragridwpee); b) If a plaintiffdoes not
rectify the deficiencies within the time limit set, thatsiment of claim (standard Form A)
shall be considered to not have been submittedshiatl be returned to the plaintiff
(Section 133, Paragraph four of CPL). However, &t (4) second sentence states that
"the application shall be dismissed". Howeverhalsnot mean the same as "dismissal of
claim statement" in the Civil Procedure of the Rdjmuof Latvia. Thus, the concept of
"dismissal of an application” used throughout thegfation shall be interpreted
according to the aim (teleologically rather thaarmgmatically; c) return of a statement of
claim to the plaintiff shall not be an impedimenthe repeated submission thereof to the
court in compliance with the general proceduresemard to submitting statements of
claim prescribed in Regulation 861/2007 (Sectio®, Faragraph five of CPL).

596. On 20 April 2011, a claimant applied to therdala City Court with request to
extend the time limit established by the court fectifying deficiencies in his claim
(standard Form A) by 2 montA€ The dirmala City Court with their decision dated by
26 April 2011 extended this time limit until 20 &A011. As we may see, the claimant in
this case has himself requested extension of the limit. The court extended the time
limit for slightly less than 2 months. It is predbie that the court in such cases refer to
Article 14 (2) of Regulation 861/2007, accordingwtbich reason for extending the time
limits may be "exceptional circumstances" (for epdm difficulties in taking of
evidence, the claimant's iliness, etc.), which ¢bert must assess. If there is no such
exceptional circumstance, extension shall be demtiesl due to the fact that one of aims
of Regulation 861/2007 is to accelerate proceedmgmall claims.

“% Decision of the Jelgava City Court dated by 6 2dg1in the civil matter [no No.] [unpublished].
426 See Decision of theifmala City Court dated by 4 August 2011 in the lcimatter No. 3-11/0087/01
[unpublished].
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597. In the abovementioned matter, the claimant withi@ time limit established by
the court failed to submit the required correctjoas a result, theadmala City Court
decided to consider the submitted claim as not #tdnand to return it to the claimant
(Section 133, Paragraph four of CPL).

598. In two cases, the Latvian claimants had taken natismall claim proceedings
(according to Chapter 36f CPL) against defendants located in other MenSiates (in
one case the defendant lived in Lithuania; in tbeosad one — in Germany). Both the
Daugavpils City Couft’ and Liegja City Courf?® decided that these were cross-border
matters and established time limits for the claitean modify the claim according to
Regulation 861/2007. In both cases CPL of the Ripub Latvia was applied to the
issue of time limits (which was correct, since Begulation fails to provide for or even
mention such time limits). However, it must be mbtkat the mechanism of Regulation
861/2007 shall not be considered mandatory in selalms with a foreign element.
According to Recital 8 of Preamble and Article 1tlé abovementioned Regulation, the
European Small Claim Procedure offers choice alsitly the national procedures of the
Member States not influenced by this Regulation.

2.8.9. Completing and issuance of the answer Form C

599. Atrticle 5 (2) of Regulation 861/2007 states that:

2. After receivingthe properly filled in claim form, the court shédill in Part | of the standard
answer Form C, as set out in Appendix IlI.

A copy of the claim form, and, where applicablethaf supporting documents, together with the
answer form thus filled in, shall be served ondleéendant in accordance with Article 13. These
documents shall be dispatched within 14 days divény the properlfilled in claim form.

600. Consequently, if the court establishes that thenckpplication form is properly
completed, the court shall fill in part | of Formi€the official language (in Latvia — in
the Latvian language). Part | of the form shallviie only basic information in relation
to the matter, since important information andrindions to the defendant are already
given at the beginning of Form C. Namely, it is kexped that a claim according to the
European Small Claim Procedure is submitted agdivstdefendant, the defendant is
given a time limit— 30 days — for providing answand other information on the
process.

Part | (to be filled in by the court)

Name of claimant:

27 Decision of the Daugavpils City Court dated by M@y 2012 in the civil matter No.590/2012
[unpublished].
“28 Decision of the Liegja City Court dated by 1 February 2012 in the civitter No. 3-11/0052/11
[unpublished].
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Name of defendant:
Court:

Claim:

Case number:

601. Attaching claim application forms, if any — otheoaliments, the court shall
dispatch Form C to the defendant.

602. First, the judge must perform these procedural actioitisirwl4 days from the
date of receipt of claim application form. To asldeaims of the Regulation, the court
must act immediately, i.e. according to Recitalo2Regulation, the court should act as
soon as possible. This norm grants right to digalion in cases of the European Small
Claims.

603. Second documents shall be dispatched according to &rtld of the Regulation,
mainly using document delivery by mail with theuret message, but, if not available,
according to other ways of delivery described beld# mentioned below, the defendant
may refuse to accept documents, if they are natwgrd in the official language or in the
language, which the defendant understands (Ar@i¢[@)). There is possibility that, when
receiving the form in Latvian, a citizen of Belgiumll fail to understand what is stated
therein, thus, he/she may use his/her right toseefto accept the documents. The
documents will be returned to the court, but thercavill obligate the claimant to
translate the form and will re-send it to the delfamt.

604. Atrticle 5 (3) establishes the defendant's righp#aoticipate in the procedure. It
shall not be considered obligation, namely, theedéant may choose, if they wish to
provide an answer or not. If the defendant decidesise such right, they are given
30 days from the date of receipt of the forms andudhents. Form C provides both
guidelines for proper completion thereof and vasicstructions to the defendant. One
of the principal conditions is that Form C shall tmmpleted by the defendant in the
language of the court, which has dispatched this fo

605. Thus, when receiving and accepting Form C, therdkzfiet, first, shall fill in part
Il. The defendants attitude towards the claimldbabkpecified in Column 1.

Part Il (to be filled in by the defendant)
Do you accept the claim?
Yes
No
Partially
If you have answered "no" or "partially”, pleasdigate reasons:
The claim is outside of the scope of the EuropeaalSClaim Procedure 0
please specify below
Other reason
please specify below

606. As mentioned before, in the frame of Regulation/86Q7, there are not only
unappealed, but also appealed claims, thus, eversiftated that the defendant does not
accept the claim or accepts it partially, the judgk assess all evidences in the case.
Furthermore, the defendant must explain why heddijects against the claim fully or
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partially. It may be stated here, for example, thatire amount of the debt or a part
thereof has been paid, or as stated in the follgwxample:

The claimant in the column 7.2.1 of Form A hasdathd his/her request that the defendant shallrretu
his/her TV set with the value in amount of LVL 8)€he moment of submission of the claim.

The defendant, when completing Column 1 of Forrtat@sthat he/she does not accept the claim, vifile
explanatory part he/she states the following: tha&incant has sold the TV set for LVL 300, which is
justified by the payment order.

607. Moreover, the defendant may specify that the cla@hls outside of the scope of
the European Small Claim Procedure, namely, thenadxceeds EUR 2000, or it is not a
monetary claim. For example, if the claimant haquested repair of an article or
recognizing an agreement invalid, this box shalhtaked, at the same time, providing
explanation why the defendant considers that thé lralue specified in Regulation has
been exceeded or that it is not a monetary cldimig column is filled in, according to
Article 5 (5), when receiving back Form C, the ¢alall decide within 30 days, whether
the claim is within the scope of this Regulatiom®,. iwhether there is a dispute for a
monetary claim to EUR 2000. In Column 1, as otleason, the fact that the claim in this
case is submitted to the court of the Member Statech has no jurisdiction may be
specified.

608. However, Column 2 shall be filled in by the defemniglaf they wish to specify
evidence to contest the claim. The defendant mayidantify these evidence, however,
it is advised to attach documents justifying thaisition, even in a foreign language,
since according to Article 6 (2) of RegulationthE court considers that the translation is
critical for giving the judgment. In the previousaenple with a TV set the defendant may
not only to present No. of the payment order, st attach it to verify their position.
Furthermore, the defendant may request participatfoa witness at the court hearing,
however, it is advisable to provide specific infation in relation to such witness and
state, what significant circumstances the witnesabie to confirm. If in the defendant's
opinion the case requires an expertise, it shatidied in Column 2.3.

2. If you do not accept the claim, please desdfikeevidence you wish to put forward to contesPiease
state which points of your answer the evidence suppWhere appropriate, you should add releyant
supporting documents.

2.1. Written evidence [please specify below
2.2.Witnesses [please specify below
2.3.Other [please specify below

609. At the beginning of Form C the defendant is infodnikat the European Small

Claim Procedure shall be a written procedure, heawnethe defendant may request
hearing at the court, noting it in Column 3. Reasavhy the defendant wants to

participate at the court hearing shall not be meorgiastated, though, they are advisable
for the court to assess significance of this isdmeany case, in accordance with
Article 5 (1) of Regulation, the court may refusels a request if it considers that with
regard to the circumstances of the case, an oaaireis obviously not necessary for the
fair conduct of the proceedings.

3. Do you want an oral hearing to be held? |
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Yes
No
If yes, please indicate reasons (*)

610. Should the defendant bear any litigation expers&/she should fill in Column 4.
As mentioned above, in Latvia, those may be origdtion costs provided for in CPL
(Section 33, Paragraph one of CPL), which in aczocd to Article 16 of Regulation
shall be reasonable. Most probably, the defendamy mclude herecosts related to
conducting a matter (Section 33, Paragraph three of CPL): costs rtlatessistance of
advocates, costs related to attending court s#tirend costs related to gathering
evidence.

4. Are you claiming the costs of proceedings?

4.1. Yes

4.2. No

4.3. If yes, please specify which costs and if fidssindicate the amount claimed or incurred so fa

611. Information contained in Form C states that theedeéént may submit a
counterclaim, filling Form A. In Column 5, the @eidant may state whether he/she will
submit a counterclaim.

5. Do you want to make a counterclaim?

5.1. Yes

5.2. No

5.3. If yes, please fill in and attach a separaterFA

612. In Section 6 the defendant may specify any othirmnation, but in Section 7 —
date and place where the form has been signedat8ignwill certify that the defendant
has provided true information.

6. Other information (*)

7. Date and signature

| declare that the information provided is trugtte best of my knowledge and is given in good faith
Done at:

Date: / /

Name and signature

613. This form is relatively easy to complete in Atlagmvironment™ in your native
language, marking the necessary fields, and therform may be printed in the language
specified by the dispatching Member State. Howewsr,soon as the defendant must
provide further information, difficulties may ariseom translation thereof into the
required language.

614. Atrticle 5 (3) states that the defendant may notige Form C, but dispatch the
answer to the court in any other appropriate waysequently, the court must accept
explanations executed in a free written form.

615. If the defendant fails to submit the answer fornthwi the established time limit,
the court shall pass the judgement.

429 Seehttp://ec.europa.euljustice _home/judicialatlasttivihl/sc_information_Iv.htm?countrySession=2&
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2.8.10.Submission of counterclaim

616. Recital 17 of Preamble states that, in cases wherdefendant invokesraght of
set-off during the proceedings, such claim should not titos a counterclaim for the
purposes of this Regulation. This consideration waduded, because in some EU
Member States two situations may be observed.

617. One situation is when the defendant, while defendingird) the proceeding,
states that they have a claim against the clain@ant,such claim may fully or partially
cover the claimant's claim, consequently, mututdedfwould be possible. Such defence
is usually used to allow the defendant justifyifegl to observe their obligatiof¥ Other
situation occurs when the defendant submits a eoclaim in relation to the same
proces$®! The difference is that the counterclaim is closedlated to the procedure,
reason thereof is the same agreement or factse wiel indemnity claim may arise from
other legal relations between the parties, it hasnmutual relation to the claim.
Consequently, as mentioned below, the court wilehdo assess, whether claim
submitted by the defendant is a counterclaim shatll be considered an indemnity claim.
618. According to Article 5 (6) of Regulation, the deflamt shall be entitled to submit
a counterclaim, filling in Form A. In this case theurt shall review the documents no
longer than for 14 days and shall dispatch Formuhnstted by the defendant and
partially filled in Form C to the claimant. The kfeant is given 30 days to prepare the
answer.

619. The concept of counterclaim" according to Recital 16 of Preamble should be
interpreted within the meaning of Article 6 (3) Bfussels | Regulation as arising from
the same contract or facts on which the originalnclwas base®? As mentioned, a
simple claim of the defendant against the claimahtall not be considered a
counterclaint®?

620. Since a counterclaim shall be arising from the sametract or facts, it may
considered that such formulation is more limitiagher than "closely related" principle
provided for in some national laW¥'"

621. For example, Section 136, Paragraph three providgs

3% Opinion of ECJ Advocate Generagger, delivered on 17 May 1995, in the case C-341@Bvaern
Production v. Schuhfabriken OtterbeelCR [1995], p. 1-02053, para. 33.

431 Judgement of ECJ, dated by 13 July 1995, in thsecc C-341/93Danvaern Production A/s v.
Schuhfabriken Otterbeck GmbHCR [1995], p. I-02053, para. 12.

32 Translation of Article 6 (3) of Brussels | Regidat into Latvian is slightly inaccurate. Namely, in
English it states thatcbunterclaim arising from the same contract or $agh which the original claim was
based is translated as “pretprd®, kuras iemesls ir tas patgums vai fakti, kas bijis pamatprbas
pamas.”

43 Judgement of ECJ, dated by 13 July 1995, in thse:c C-341/93anvaern Production A/s v.
Schuhfabriken Otterbeck GmbHCR [1995], p. I1-02053, para. 12.

434 Furthermore, it will have more limiting scope mattihan that provided for in Article 6 (1) of Brets |
Regulation.
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A court or a judge shall accept a counterclaimlij: a mutual set-off is
possible as between the claims in the initial acémd the counterclaim;
2) allowing the counterclaim would exclude, fullypartly, the allowing
of the claims in the initial action; 3) the courtkrim and the initial
actions are mutually related, and their joint exaation would favour a
more quicker and correct adjudication of the matter

622. When looking from the aspect of this provision &?1C it may be concluded that

the Regulation would exclude those counterclaimtsiclv have only mutual relation or
which are closely related, since the counterclainstne related to the same contract or
facts on which the original claim was based. Couosatly, assessment of the
counterclaim for the purposes of Regulation 8617280d Brussels | Regulation shall be
provided autonomously and narrowly, not applyind-@®the counterclaim.

623. The concept of "the same contract or facts" mayseatertain interpretation
difficulties, thus, it is recommended to translatten a flexible manner to exclude
reviewing of claims arising one from another durioge procedure; however, such
interpretation cannot be the one accepting two netated claimé>> Namely, "the same
contract or facts" may be in cases when the dispateerns related agreements, for
example, the principal distribution contract withated resale contracts.

624. Furthermore, the counterclaim must be submittethéncase involving the same
parties, and it may not concern proceedings innghany third parties.

625. Atrticle 5 (7) of Regulation states that, if the nterclaim exceeds the limit of
EUR 2000 set out in the Regulation, the court sdekl with that counterclaim in
accordance with the relevant procedural law. Comsetly, the defendant may abuse the
procedure. Thus, when discussing this issue, tbemmenendation has been expressed to
include into the Regulation opportunity either tocept counterclaims exceeding this
established amoutif or not to accept counterclaim, if it is seeminghjustified and
exaggerated®’ Recital 13 of Preamble states that the conceptsledrly unfounded" in
the context of the dismissal of a claim and of diméssible” in the context of the
dismissal of an application should be determineacicordance with national law. Due to
this reason some Member States have expandednamal law with provisions in
relation to implementation and application of tregRlation®*®

626. If the counterclaim is submitted in Latvia excegdihe established limit value,
i.e. EUR 2000, and the dispute cannot be resolgedrding to the Regulation, procedure

3% Magnus, U., Mankowski, P. (ed). European Commésgaon Private International Law Brussels .
Regulation (2nd edn, SELP 2012), p. 325.

436 Offer for the European Parliament and Council Ratipn, by which the European Small Claim
Procedure is established, Article 4 (6), COM/2008/0 available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEXGBBPC0087:LV:HTML

3" House of Lords. European Small Claims ProceduepoR with evidences [2006] 23rd Report of
Session 2005-06, para 114.

3% For example, the Netherlands, Germany, FrancelaBdg Kramer, E. X. “Small Claim, simple
recovery? The European small claims procedure tarichplementation in the member states" (2011) ERA
Forum, p. 128, available dittp://www.springerlink.com/content/88w50426x513%5h3
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shall be continued in the claim proceeding accgdinCPL. First, the judge shall refer
to Section 131 of CPL, which states:

(1) Upon receipt of a statement of claim in coarjudge shall take a decision
within seven days but upon the receipt of the appbn referred to in Section
644" or 644 of this Law not later than on the next day on:

1) acceptance of the statement of claim and indtnedf a matter;

2) refusal to accept the statement of claim;

3) leaving the statement of claim not proceedet.wit

(2) If adjudication of a matter is not possible @amcordance with European
Parliament and Council Regulation No. 861/2007 loe European Parliament
and Council Regulation No. 1896/2Q06 judge shall take one of the decisions
provided for in Paragraph one of this Section ir tbases provided for in the
referred to regulatory enactments regarding progegaf the statement of claim

627. Atrticle 5 (7) of Regulation clearly states that ttlaim shall be dealt with in
accordance with the relevant procedural law applea the Member State in which the
procedure is conducted. However, in relation to ©Pthe Republic of Latvia, the court
will have to leave the statement of claim not pemtd with according to the cit. section
Paragraph 1 (3) of CPL, since the claim applicatias not been executed as specified in
Section 128 of CPL and, possibly, all documents faiked to be submitted, since
submission thereof is not mandatory pursuant tdRidgulation. Such resolution shall be
considered correct, since it allows the partiesdexide if they wish to continue
proceedings according to the standard procedure.

2.9. End of the procedure

628. According to Article 7 of Regulation 861/2007, withi80 days of receipt of the
response from the defendant or the claimant, thet shall give a judgment. Draft of the
Regulation provided for that the total time forieaving small claims may not exceed six
months from the day when the claim has been subthittowever, some Member States
did not agree with that and this time limit was leded from the text of the
Regulation***

629. Latvian courts have gained limited experience iplgpg this procedure, thus,
possibly, the time of reviewing is rather long. N&yp in one of the cases, the claim
application form was submitted on 29 June 2011 )emtie case was reviewed only on

27 January 2012. During the process, the courttbadquest specification of the claim

3% Council of the European Union Proposal for a Retjoih of the European Parliament and of the Council
establishing a European Small Claims ProcedureN@@&ember 2005] 15054/05 JUSTCIV 221, CODEC
1107, para 10-12.

© Dr.iur. Inga K&evska © Dr.iur. Baiba Rudevska © Law Office of Ingatevska 202



application forn**° In the Netherlands, shortly after the Regulatiategng into force,
five cases were reviewed, and the time of revievaagh case was from one month to
seven month$* Thus, it shall be considered positively that treg@ation establishes no
specific time limit, during which the case shall beviewed; however, courts must
observe this specific procedure and ensure revigwirthe case as soon as possible.
630. If the defendant fails to submit their answer owmerclaim according to
Article 5 (3) and (6) of Regulation, the court mgiye a judgement according to Article
7 (3). Furthermore, the abovementioned answer érémunterclaim must be submitted
within the specified time limit — 30 days from thate of issuance, but, if the time limit
is delayed, the court shall give a judgment ondlam. The judgment shall be given
according to general provisions on adjudicatingating to Chapter 22 of CPL.

631. However, if the court from the submitted documeatsl information fails to
decide the case in its merits, then, according tiicla 7 (1) (a),_first the court may
demandurther details from the parties. In this case the period of tspecified by the
court shall not exceed 30 days. For instance,afdburt is unable to adjudge the case
from the information provided by a party, it maywhahe right to request submission of
written evidence and translations thereof descrimedcform A. Certainly, all parties
concerned shall act operatively that is not alwagyssible, in particular, if evidence with
translations thereof shall be requested from abroad

632. Secondaccording to Article 7 (1) (b) of Regulation tbeurt maytake evidence
according to provisions contained in Article 9. Tdl@ovementioned article has already
been analyzed in this Research, however, it mustdbed that using this right of the
court contained in the Regulation, Recital 20 ofdPnble must be taken into account,
which states that in the context of oral hearingd ¢he taking of evidence, modern
communication technology and least costly methaogkihg evidence shall be used.

633. Article 7 (1) (c) of Regulation shall establishtt@ court_thirdalternative, if it is
unable to give the judgment in the case, namelgay summon the parties to aral
hearing to be held within 30 days of the summons. Firsmsidering aims of the
Regulation that claims of this type shall be revadwn a written process (Recital 14 of
Preamble), oral hearing shall be organized in exmeal cases and, if possible, through
video conference or other communication technol@gyicle 9 (1), Article 8). Second,
oral hearing shall be determined assessing botis emsl possible burden (Article 9 (2)
and (3)). Third, the short time limits establismedhe Regulation facilitate use of modern
technologies, because, for example, if partiedamated abroad, visit at the court hearing
may turn out to be expensive and take considerale. Article 8 of Regulation state
that the court may hold an oral hearing througleeidonference or other communication

*40 Supplementary decision of the Jelgava City Coated by 27 January 2012 in the case No. C15285811
[unpublished].

41" Kramer, E. X. “Small Claim, simple recovery? TRairopean small claims procedure and its
implementation in the member states" (2011) ERA uRor p. 131, available at:
http://www.springerlink.com/content/88w50426x513%h3

© Dr.iur. Inga K&evska © Dr.iur. Baiba Rudevska © Law Office of Ingatevska 203



technology if the technical means are availablereHaot only technology availability

aspect shall be considered, but also proceduraigioos governing such procedure. CPL
very superficially establishes such procedure @eample, in Articles 108, 149, 692,
etc.), although, video conferences will becomeydailitine in the nearest future.

2.9.1. Judgement

634. As mentioned, according to Article 7 (1) of Regidat861/2007, the court the
court or tribunal shall give a judgment within 3@yd of receipt of the response from the
defendant or the claimant, however, if the courarsges oral hearing, according ltem 2
of this article, the court shall give the judgmeither within 30 days of any oral hearing
or after having received all information necesdarygiving the judgment, i.e., if further
information from the parties is received, which édeen required according to Item 1
(a) of this article or evidence have been takewomlieg to Article 7 (1) (b) and Article 9.
635. Although, during discussion of the Regulation, ligation of decision forms and
content of the European Small Claim Procedure wapgsed*? however, it has not
been reflected in the text of the Regulation, amthg judgment occurs according to the
national laws. In Latvia, judgment shall be givext@ding to Section 22 of CPL, thus,
applying general provisions on making the judgmdiite judgment will include both
introductory part, descriptive part, reasoning aadolution part (See Article 193 of
CPL). The judgment shall not be too long, since ghecedure itself is comparatively
simple.
636. According to Appendix IV of Regulation, at the regtiof one of the parties, the
court shall issue a certificate concerning a judgime the European Small Claims
Procedure (See Article 20 of Regulation). AccordingArticle 15 (1) of Regulation
861/2007 such judgment shall acquire an autonoritliscale applicability; it shall be
enforceable notwithstanding any possible appeal.
637. Judgment shall be served according to Article E3the judgment shall be served
by postal service attested by an acknowledgementecoéipt. However, if it is not
possible, the Regulation refers to Articles 13 aAdf Regulation 805/2004, which state
that the documents may be:
637.1.  personal service attested by an acknowledgememgceipt, including the
date of receipt, which is signed by the addressee
637.2.  personal service attested by a document signedhdydmpetent person
who effected the service stating that the addresaseeceived the document or
refused to receive it without any legal justificetj and the date of the service;
637.3.  postal service attested by an acknowledgement adipe including the
date of receipt, which is signed and returned pytidressee

442 Green Paper On a European Order for payment guoeeand on measures to simplify and speed up
small claims litigation [2002] COM 746, p. 70.
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637.4. service by electronic means such as fax or e-natested by an
acknowledgement of receipt including the date aienet, which is signed and
returned by the addressee;

637.5.  personal service at the addressee's personal adolnepersons who are
living in the same household as the addresseee@mployed there;

637.6. in the case of a self-employed or a legal persensgnal service at the
addressee's business premises on persons who pleyedby the debtor;

637.7. deposit of the document in the addressee’'s mailbox;

637.8. deposit of the document at a post office or withmpetent public
authorities and the placing in the addressee'sbomaibf written notification of
that deposit, provided that the written notificaticlearly states the character of
the document as a court document or the legal teffédhe notification as
effecting service and setting in motion the runnofigtime for the purposes of
time limits;

637.9. postal service without proof attested by a documsghed by the
competent person where the addressee has his sddrése Member State of
origin;

637.10. by electronic means attested by an automatic cuoafion of delivery,
provided that the addressee has expressly accéptednethod of service in
advance

2.9.2. Costs

638. Both in Form A and Form C parties shall state ify ditigation costs have
incurred. If the answer is positive, please spettify exact amount. The forms state that
such costs may be both for translation and lawgsistance, as well as for servicing of
the documents.

639. Article 16 of Regulation states that the unsucedgsdrty shall bear the costs of
the proceedings. However, the court shall not aveasts to the successful party to the
extent that they were unnecessarily incurred or d@isproportionate to the claim
Obligation of the unsuccessful party to bear thstcof the proceedings was included
into the Regulation to enhance more free accesetoourt, since creditor often chooses
not to litigate, because amount of the claim is Ignvehile costs thereof are large.
Furthermore, usually, costs may be claimed in progo to the levied amount, for
example, it is provided in Section 41, Paragraph @nCPL.

640. Regulation shows indirectly that parties shouldntkelves monitor litigation
expenses, in particular, those referring to castgpfovision of legal assistance. If those
are excessive, the court shall be entitled to e2fesmbursement thereof. However, the
court also shall choose less costly ways of takingvidence, which would not make the

© Dr.iur. Inga K&evska © Dr.iur. Baiba Rudevska © Law Office of Ingatevska 205



process more expensive and unavailable. Judge adsdks, whether the parties shall be
obliged to provide translation of supplementarydevice (See Article 6).

641. Although the Regulation states tlwaistsshall be considered payment for lawyers
assistance, any costs arising from the serviceramskation of documents, however,
Recital 29 of Regulation states that costs of trecgredings should be determined in
accordance with national law. Proceeding costsviih matters and commercial matters
in the European Union are not agreed, thus, infaomaon proceeding costs in the
Member States have been added to the Europeae efridw network?** however, this
information is not always correct.

642. Consequently, in Latvia, application and observaot&hapter 4 "Proceeding
costs" of CPL shall be used. The following scherskesw what shall be considered
proceeding costs according to this chapter.

Proceeding costs

Costs in relation to

State duty Stamp duty reviewing of the
case

Service, issuance,
franslation of court
documents

Costs in relation to
witnesses, experts

For summons to Forissuance of
witnesses document copies

etc. etc.

See Section 38 of See Section 39 of
CPL CPL

Costs in relation to
the case

Costs in relation to
attendance of court
hearings

Costs in relation to Costs in relation to
lawyer assistance taking of evidences

643. This Research specifies the country and proceduraloulation of state duty and
stamp duty, as well as bank accounts, to whichetlpgyments shall be made (SE&-
481 § of this Research).

443 See proceeding codtips://e-justice.europa.eu/content_costs_of prings-37-eu-lv.do
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644. Considering that one of basic principles of the iR&fjpn states that a party shall
not use assistance of lawyer or other legal prajea§ draft thereof provided for that a
party shall not reimburse costs fawyer's assistanceif no lawyer has represented the
other party*** However, this would be discriminating in relatitmthe successful party,
thus, currently the Regulation provide for that @xges for the provided legal assistance
shall be reimbursed.

645. According to Section 44, Paragraph one, Clause@Rif, costs for the assistance
of an advocate — the actual amount thereof, but exateeding five per cent, not
exceeding the normal rate for advocates may bebwaised. Thus, if the court fully
satisfies the European Small Claim in amount of ERIRO, maximum fee to lawyer
might be EUR 100. In Estonia, 30-50% of the amaifirdlaim may be recovered, while
in France, maximum fee for the claim amounting WRE2500 shall be EUR 1006 In
the Netherlands, shortly after the Regulation hatered into force, five cases were
reviewed and all claims were satisfied includingtsdor legal assistance in amount of
EUR 250%*

646. It has been mentioned above that the Regulatios doeprevent any party to be
represented not only by a professional lawyer, dlsb by consumer groups or other
interest protection groups; however, according e tLatvian national law and
judicaturé*’ such representation costs will not be reimbursed.

647. One of the highest costs in the procedure willttamslation costs however
Regulation allows reasonable control of these cdsts example, Article 6 (2) of
Regulation allows for a party to submit documemtddreign languages and the court
may require provision thereof only, if such tratiska shall be considered necessary to
give judgment.

648. Though, to avoid unnecessamysts for summon of parties and witnesses to the
court hearing, the court or tribunal should use the simplest adt costly method of
taking evidence (Recital 20 of Preamble), i.e. @ymot to arrange court hearing at all or
to arrange it through use of modern communicatahnology.

649. The limited Latvian practice suggests that partiee expert statementas a
supplementary evidence in the case. These costessuthose are unreasonable or
unnecessary, shall be recovered from the unsuctgssty.

444 Offer for the European Parliament and Council Raipn, by which the European Small Claim
Procedure is established, Article 14 Item, 2ZOM/2005/0087, available at:http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX0BBPC0087:LV:HTML

45 See Study on the Transparency of Costs of Ciwdicial Proceedings in the European Union. Final
Report, p. 131-132, available &ttps://e-justice.europa.eu/attachments/cost stegprt en.pdf

46 Kramer, E. X. “Small Claim, simple recovery? TEaropean small claims procedure and its
implementation in the member states" (2011) ERAURgmp. 131, available at:
http://www.springerlink.com/content/88w50426x513%h3

47" Judgment of the Senate of the Supreme Court Riatter Department, dated by 23 November 2011, in
the case No. SKC-377/2011, published dittp://at.gov.lv/files/archive/department1/2011/8KE7 -
2011.doc
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650. As mentioned above, the Regulation states thatcthet may decidenot to
reimburse costswhich are unnecessary or disproportionate when eoeapto the claim.
Considering that this provision may be interpreited very wide range, some lawyers
recommend providing of a specific proportionate amntoof costs in the Regulation,
which may be reimbursed. For example, such cosysrmaaexceed 20% from amount of
the claim®*® However, currently, the court on their own disiretshall assess proportion
of this specific sum.

651. Unnecessargosts may arise when a party has translated antdy which does
not related to the case or has no effect on thgnpasht, because according to Regulation
the claimant shall describe nature of the casepaodde respective evidence (Form A,
Column 8.1-8.2) and, if the court considers neggssiamay request the party to submit
the required document and/or translation theredfi¢kes 6 and 7).

652. To establish whether the costs are proportioifatehe English version of the
Regulation textdisproportionatg, financial capabilities of the party, complicacf/ the
case, as well as time required for execution ofchse, as well as amount of the claim
shall be taken into account. Furthermore, the coway assess whether the party has
misused the procedure, for example, has intentyppabvided information (for example,
that the parties are bind by an arbitral agreenmenthe parties have negotiated, if
provided for by the agreement or law prior to suswn of the claim), or has refused to
accept documents with reference to not knowingldnguage (See Article 6 (3) (b) of
Regulation).

653. Proceeding costs, including state duty and stamfy @éwe not subject to
proportion assessment, since amount thereof i® digt government. However, the
amount of the lawyer's costs may be assessed. dt baitaken into account that the
Regulation is formed for parties to represent thedwes at the simplified proceedings
without assistance of professional lawyers. Thibndg in the forms shall cause no
difficulties to lawyer, he/she is not required wat gignificant efforts or time in providing
of legal assistance, consequently, costs may noidle Reasonable costs would not be
those where one of the parties has chosen a repaéise, who is a highly experienced
lawyer with high fee rates to fill in the abovemened forms.

654. Along with forms, the party shall submiétvidence on the proceeding costs
Considering that Article 6 (2) of Regulation allovgsibmitting documents in other
language rather than the language of the coumay be presumed that the party may
submit, for example, payment order on the paymdnthe state duty also in other
language, if the court is able to understand whaidtated in this document, then, the
judge may request no translation of the paymentroidto the court proceeding
language.

448 Dieguez Cortes, J.Moes the proposed European procedure enhance swuteon of small claims
Civil Justice Quarterly, Vol. 27, No. 1, 2008, 3.9
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655. In one of cases in the European Small Claim Praesdin the Latvian court,
costs was one of the most significant issues. Glatmequested reimbursement of costs
arising from expertise, translation of documentstfe defendant, as well as costs for
fuel in relation to bringing an action to the coartd other trips in relation to the claim
according to the submitted route sh¥éBy additional judgment, costs for expertise and
translation were recovered from the defendant. Adiog to Section 44, Paragraph three,
Clause 3, in this case costs for the expertise imeisinmistakably recovered, since this
shall be considered significant evidence in thech®wever, facts contained in the case
fail to clearly suggest the reason for translatmdrdocuments for the defendant, since
according to Article 6 of Regulation the proceediagguage shall be Latvian, thus, the
court, first, should have serviced to the defendtr@uments in Latvian, and only when
he/she has refused to accept them due to not kgaiwanlanguage, the claimant should
have submit the translation (See Article 6 of Ratiah).

656. In this case, costs were considerable. Namelyharcase on the claim amounting
to LVL 62.99, the state duty was LVL 50 and theiroant had performed expertise for
LVL 46.72 and translation of documents for LVL 3hus, first, a question occurs,
whether such process has achieved one of the dirie dRegulation — the procedure
was simple and cheap, second, whether such cestg@portionate to the amount of the
claim.

2.10. Appeal and review of judgement

2.10.1.Appeal

657. According toArticle 17 of Regulation 861/2007:

1. Member States shall inform the Commission winedheappealis available
under their procedural law against a judgment giventhe European Small
Claims Procedure and within what time limit suctpeal shall be lodged. The
Commission shall make that information publicly itatze.

2. Article 16 shall apply to any appeal

658. It must be noted that Latvian text version of Agid¢7 (1) of Regulation contains
wrong reference to the "appeal® claim. This meapdicial review" (English —
appeaf®® French —voie de recoursGerman —Rechtsmittdl Thus, the Latvian text
version forms wrong view that such judgments shalbppealed according to the appeal

*49 Supplementary decision of the Jelgava City Coated by 27 January 2012 in the case No. C15285811
[unpublished].

*50 Obviously, the word "apatija“ was invented in the Latvian text version fraemglish termappeal
However, in the English legal terminologyppeal shall mean review of judgment by any court of lowe
instance in the court of higher instance. See Qiictionary of Law. Sixth Edition. Martin, E.H. aw, J.
(Ed.). Oxford : University Press, 2006, p. 32.
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(and not any other) proceduf®. The abovementioned provision suggests that the
Regulation impose no obligation in the Member Stateinvent the procedure of appeal
of judgments in the European Small Claim Procedusesvever, if laws of the Member
State provide such procedures, the Member Statest rmiorm the European
Commission on the factyhether andwhat appeal procedures are available, as well as
ontime limits for submission of such appeals.

659. According to Article 25 (1) (c) of Regulation 8607, the Member States shall
communicate to the Commission whether an appeavVasable under their procedural
law in accordance with Article 17 and with whichucthis may be lodged.

660. Latvia has informed the European Commission that pursuantLatvia's
procedural legislation governing judgments by arcad first instance, parties to the
proceedings may submit an appeal within 20 daykepronouncement of the judgment
(Section 413, PAragraph one and Section 415, Pavhgone of the Civil Procedure
Law). If a court of first instance has issued amidged judgment and set a different
deadline for delivery of the full judgment, the &nperiod for an appeal runs from the
date set by the court for delivery of the full judgnt (Section 415, Paragraph two of the
Civil Procedure Law). Similarly, an appeal agaiasfudgment by a court of appellate
instance may be submitted by parties to the prongedn accordance with cassation
procedures, the cassation complaint being submittidin 30 days of the judgment
being issued (Section 450, Paragraph one and 8et%id, Paragraph one of the Civil
Procedure Law). If an abridged judgment has beset the time period for an appeal
runs from the date set by the court for a full jonpt. If the judgment is drawn up after
the designated date, the time period for submitingappeal against the judgment runs
from the date of actual issue of the judgment (Bect54, Paragraph two of the Civil
Procedure Law}>? It shall be admitted that in Latvia, the Europe@mall Claim
Procedure appeals are different from the procedfirappeal in national small claim
procedures, namely, the European procedure allbovee{phase appeal (the same as in
the claim proceeding), while in national small sigirocedures, only appeal according to
the appeal procedure is available (See Sectiorf 250CPL).

661. In Latvia, whensubmittingappeal or cassatioclaim for judgment given in the
European Small Claim Procedure, all provisions sigelcin CPL division eight ("Appeal
proceedings”) or division ten ("Cassation procegslip shall be observed. When
submitting a claim according to appeal or cassgttmtedure, requirements of the small
claim procedures specified in the Regulation sha@lbbserved, however for those issues,
which are not resolved in the Regulation, provisiah CPL of the Republic of Latvia

51 See: Torgns, K. Maza ap®ra prashas Civilprocesa likumun Regui Nr. 861/2007, ar ko izveido
Eiropas procemru maza apgra pragham. Book:Inovaciju juridiskais nodroSigjums LU 70. konferences
rakstu kajums. Riga: LU Akadmiskais apgds, 2012, p. 55-58.

52 |nformation available in the Judicial Atlas:
http://ec.europa.eu/justice_home/judicialatlasfivihl/sc_courtsappeal Iv.jsp?countrySession=19&#&Bta

age0
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shall be applied (See Article 19 of Regulation &eadtion 5, Paragraph three of CPL). At
the same time, Article 16 of Regulation 861/200&llsbe binding to courts of appeal: the
unsuccessful party shall bear the costs of thegeiogs. However, the court or tribunal
shall not award costs to the successful party ¢oetkient that they were unnecessarily
incurred or are disproportionate to the claim (Belew).

662. If necessary, Regional Court or the Senate of tingre3ne Court Civil Matters
Department at the request of the defendant shslieisa certificate concerning their
judgment using standard Form D, as set out in AgpelV to Regulation 861/2007 (See
Article 20 (2) of Regulation and Section 54 Raragraph 4of CPL). This shall be due to
the fact that the judgment in the European SmalirtlProcedures in accordance with
Article 15 (1) of Regulation shall be enforced indiagely notwithstanding any possible
appeal in the Member States. If Latvian Regionalir€or the Senate of the Supreme
Court Civil Matters Department repeals (or term@sajproceeding) or amends such
judgment, then, the Member State enforcing themuelg shall be informed thereof using
standard Form D (in particular, filling paragraph tbe form following Item 4.3.2).
Unfortunately, EU legislator has failed to providein Form D a column, which would
include reference to repealing of the initial judgnent (or termination of proceeding)
and reference to change in enforceability or repealg of enforceability.

663. When submitting to the Latvian court appeal claim astate duty shall be paid
in the amount as set out for submitting of clainplegation, but for claims which are
financial in nature — according to the rate caltedafrom the amount of claim at the
court of first instance (Section 34, Paragraph fifuCPL).

664. When submitting acassation claimto the Senate of the Supreme Court Civil
Matters Department, security depositshall be paid in the amount of LVL 200 (Section
458, Paragraph one of CPL). Information on bankoants where the state duty or
security deposit shall be transferred to availableww.tiesas.lv

665. Other Member States have made the following anremeats Announcements

of the Member States in relation to appeal procedwgs>*
No. EU Member State Appeal procedures
1. Belgium Pursuant to Belgian civil procedural lavisippossible

to lodge an appeal under Article 17 of this
Regulation. This appeal must be lodged with fthe
Court of First Instance, the Commercial Court or
the Court of Appeal with material and territorial
jurisdiction under the Belgian Judicial Code.
Pursuant to Article 1051 of the Belgian Judigial
Code, the time limit within which an appeal must|be
lodged is one month from when the judgment is
served or notified in accordance with Article 792(2
and (3) of the Belgian Judicial Code. By analagy
with this Article, the time limit within which an

453

Sednttp://ec.europa.eu/justice _home/judicialatlasfihl/sc_courtsappeal Iv.jsp?countrySession=19&#st
atePage0
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appeal must be lodged in the context of the Eunof
Small Claims Procedure is one month from when
judgment is served or notified by the competenttc
in accordance with Article 13 of the Regulati
establishing a European Small Claims Procedure.

ea
the
DU

Decisions of district courts are subject dppeal
before provincial courts okpbxHUTE ChAWTULIA).

The appeal must be filed through the court wh
handed down the decision, within two weeks of
having been served to the party concerned (Arti
258 and 259 of the Code of Civil Procedure).

A further appeal can be lodged before the Supr
Court of Cassation against a decision of the ap
court on a substantive or procedural issue which:

1. was addressed in conflict with the case lawhef
Supreme Court of Cassation;

2. was addressed by the courts in a conflic
manner;

3. is of relevance for the proper implementation
legislation and the evolution of the law.

Not subject to an appeal in cassation are judgm
on cases where the amount involved in the ap
does not exceed BGN 1 000 (€ 511.29). An appe
cassation must be filed through the court which
handed down the appeal decision, within one mg
of such decision having been served to the p
concerned (Articles 280 and 283 of the Code ofIC
Procedure).
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Recourse is available under Czeglirlahe form of
an appeal, which is governed by Sections 201 -
of the Code of Civil Procedure.

Within 15 days of the service of the written cody
the decision, the appeal has to be lodged with
court whose decision is being appealed. The ¢
then refers the appeal to a higher court, wh
conducts the appeal proceedings.

No appeal is permitted against a decision orde
the payment of sums not exceeding CZK 2 000.

226

0
the

ourt
ich

ring

In accordance with the rules of the CodeCiwfl
Procedure, particularly those in sections 511 qt
thereof, it is possible to appeal against judgme
passed at first instance. The deadline for lodging
appeal is one month from the date on which
judgment is notified in its entirety. All highg
regional courts have the authority to rule on afgp

se
eNts

the

=

ea

against judgments in the European small claims

procedure in accordance with the rules regarg
their territorial jurisdiction. Please refer to iste
25(1)(c), which is appendixed to this letter.

ling

2. Bulgaria

3. Czech Republic
4, Germany

5. Estonia

The remedies laid down in Estonian procdamw

are the appeal procedure, the cassation procetiere

petition to set aside a default judgment and
review procedure

An appeal may be lodged under the appeal proce
against a court judgment delivered in a Europ

the

dure
ean

Small Claims Procedure if leave to appeal has |

een

© Dr.iur. Inga K&evska © Dr.iur. Baiba Rudevska © Law Office of Ingatevska 212



granted in the judgment of the county court.|In
general, the court will give leave to appeal if| it
considers that a ruling by a court of appeal is
necessary in order to obtain the opinion of a idistr
court on a point of law. If the county court's
judgment does not include leave to appeal, an agpea
may still be submitted to a district court, but the
district court will admit the appeal only if it idear
that, when making its judgment, the county cqurt
incorrectly applied a provision of substantive lgw,
breached procedural requirements or incorrectly
appraised evidence, and if this could have had a
serious impact on the ruling.
Appeals are to be lodged with the district court| in
whose jurisdiction the county court ruling on the
European Small Claims Procedure is located.
An appeal may be lodged within 30 days of the
service of the judgment on the appellant, but aterl
than within five months of the judgment of the dour
of first instance being made public. If the county
court judgment was made without the part describing
and justifying the judgment and if a participanttie
proceedings requested the court to add such agart
its judgment, the period for appeal will begin aresy
of the service of the complete judgment.
An appeal in cassation may be lodged with [the
Supreme Court against a court judgment made under
the appeal procedure (Chapter 66 of the Code of
Civil Procedure). A participant in proceedings may
lodge an appeal in cassation with the Supreme Gourt
if a district court has significantly breached
procedural requirements or incorrectly applied a
provision of substantive law.
An appeal in cassation may be lodged within 30 days
of the service of the judgment on the participdot,
not later than within five months of the districtust's
judgment being made public.

If the judgment in a European Small Claims
Procedure is given in default, a petition to setdes
the default judgment may be lodged pursuant to|the
procedure laid down in Section 415 of the Codg of
Civil Procedure. The petition is to be lodged wiitie
county court within 14 days of the service of the
judgment given in default. If a default judgmensha
to be served outside the Republic of Estonia on by
public notice, a petition may be lodged within P8
days of the service of the judgment.
In exceptional circumstances where a participant in
proceedings so wishes and where new evidence has
come to light, an application for review of a court
judgment which has entered into force may |be
submitted to the Supreme Court pursuant to |the
procedure laid down in Chapter 68 of the Codg of
Civil Procedure. An application for review may be
submitted within two months of becoming aware| of
there being a reason for review. On the groundsaha
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participant in proceedings was not representetiea
proceedings, an application for review may

[t
be

submitted within two months of the service of the

ruling on the participant or, in the case of a y3g
with no active legal capacity in civil proceedings,
the participant's legal representative. For 1
purpose, service by public notice is not taken i
account An application for review may not
submitted if five years have passed since the €
into force of the court ruling concerning which
review is being sought. An application for revig
may not be submitted on the grounds that the p
did not participate or was not represented in
proceedings or in the case laid down in Sec
702(2)(8) of the Code of Civil Procedure if ten g
have passed since the entry into force of the c
ruling.
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Greece

Judgments handed down under the small ¢
procedure are not appealable. However, recours
available in the form of opposition and cassation.

aims
e is

Spain

An appeal is admissible. It must be prepéefdre
the same court of first instance that gave
judgment, announcing the intention to appeal ag3
the judgment and specifying which points &
contested within a period of 5 days. Once prepa
the appeal must be formalised and lodged with
corresponding Provincial Court within a period 6f
days.

the
ins
are
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the
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France

The appeals that can be brought under Ftancin
accordance with Article 17 of the Regulation are
follows:

- ordinary appeal: the defendant who has nei
personally received the notice served pursuan
Article 5(2) nor responded in the form prescribgd
Article 5(3) (i.e. in the case of a "judgment givieyn
default") may bring proceedings before the court
tribunal that issued the judgment being challen
(Articles 571 to 578 of the Code of Civil Procedure
- extraordinary appeal: when the judgment may

as
her
t to
b

or
ged

not

make one of the following two extraordinary appe
« further appeal before the Court of Cassa
(Articles 605 to 618-1 of the Code of Ciy
Procedure);

* judicial review before the court or tribunal th
issued the judgment being challenged (Articles

to 603 of the Code of Civil Procedure).

or may no longer be challenged, the parties ?ay
I

S
ion
il

at
593

Ireland

An appeal may be lodged with the relevaintuit
Court.

10.

Italy

Under ltalian law appeals against decisiofisthe

justice of the peace must be lodged with the dist

court gribunale), while appeals against decisions
the district court must be lodged with the court
appeal, both within thirty days. Appeals agai
decisions of the court of appeal on points of lausty

=

of
of
nst

be lodged with the Supreme Court of Cassa

ion
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within sixty days (section 325 of the Code of Ci
Procedure).

v

11.

Cyprus

The Courts Act referred to above grants
unrestricted right to lodge an appeal against
decision of a court of first instance. The apped
examined by a panel of the Supreme Court mad
of three judges. The Supreme Court has jurisdic
to fully review first-instance decisions. Under t
current provisions an appeal must be lodged wi
42 days of the issuing of the first-instance decis
However, a shorter period (14 days for instancel)
swifter procedures are to be introduced
processing appeals in small claims cases.
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12.

Latvia

Pursuant to Latvia's procedural legislation govagn
judgments by a court of first instance, partieshe
proceedings may submit an appeal within 20 day;
the pronouncement of the judgment (Articles 413
and 415(1) of the Civil Procedure Law). If a cooft
first instance has issued an abridged judgmentah
a different deadline for delivery of the full judgmt,

the time period for an appeal runs from the date
by the court for delivery of the full judgment (fte

415(2) of the Civil Procedure Law). Similarly, an

appeal against a judgment by a court of appe
instance may be submitted by parties to

proceedings in accordance with cassation proced
the cassation complaint being submitted within
days of the judgment being issued (Articles 450

and 454(1) of the Civil Procedure Law). If an

abridged judgment has been issued, the time pe
for an appeal runs from the date set by the couraf
full judgment. If the judgment is drawn up afteet
designated date, the time period for submitting
appeal against the judgment runs from the dat
actual issue of the judgment (Civil Procedure L
454(2)).
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13.

Lithuania

Pursuant to Article 29 of the Law, codecisions
given under the European Small Claims Proced
can be appealed against under the appeal proced
An appeal is lodged with a regional court via

court which delivered the judgment being appes
against. The appeal may be lodged within thirtysd
of the date of the judgment of the court of fi
instance. If the applicant's place of residence
establishment is in a foreign state the appeal beg
lodged within forty days of the date of the judgin
of the court of first instance.
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14.

Luxembourg

Appeals cannot be made against decisaken by
the justice of the peace under the Regulatiomeset
are final.

However, requests for cassation of such decis
can be made to the Court of Cassation. A reques
cassation must be lodged within:

- two months if the appellant resides in Luxembou
- two months, plus 15 days, if the appellant resiide

ons
t fo

9

another Member State of the European Union.
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This time limit runs from the date when the deais
taken by the justice of the peace is served offiedt
to the person or at his home.

15.

Hungary

In Hungary an appeal may be brought agatrest
judgment under Section 12 of the Code of C
Procedure (Articles 233 et seq.). The appeal meis
notified within fifteen days of the date of th
judgment to the (first instance) court that delacit.

16.

Malta

An appeal is available according to ArticleoBthe

vil
t b

Small Claims Tribunal Act (Chapter 380). An appeal

shall be entered by an application to the Cour
Appeal (Inferior Jurisdiction) and is to be filedthin

twenty (20) days of the decision. Independently
the amount of the claim, an appeal shall lie in

following cases:

- on any matter relating to the jurisdiction of t
Tribunal;

- on any question of prescription;

- on any non-compliance with the provisions
Article 7(2) of the Small Claims Tribunal Act (G
380)(%);

- where the tribunal has acted in a serious ma
contrary to the rules of impartiality and equ
according to law and such action has prejudiced
rights of the appellant.

A right of appeal shall also lie in all cases whtre
amount in dispute, exceeds €1164.69 (with the

and expenses excluded).

The Court of Appeal may, if it deems an app
frivolous or vexatory, reject the appeal and ortther
applicant to pay a penalty of between €232.94
€1164.69. The amount of the penalty shall be due
payable to the Government as a civil debt, whic
liquidated and certain, and may be collected by
Registrar.
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17.

Netherlands

Article 2(2) and (3) of the Implemegtihaw for
European Small Claims Procedures:
2. Under the European small claims procedure
higher appeal can be made against the decisidmed
sub-district court judge.
3. Article 80 of the Judicial Service Act shall apy
mutatis mutandis.
Article 80 of the Justice Service Act:
1. In a civil case where no higher appeal can baen
against the judgment or decision of the sub-dist
court judge, a party can only lodge a request
cassation if:
a. the grounds on which the judgment or decis
was made have not been provided;
b. the judgment or, as far as legally required,
decision, is not made public;
c. there is a lack of competence; or
d. legal competence has been exceeded.
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18.

Austria

A judgment issued at first instance by amst#ian
district court in accordance with Regulation (EQ)

Z

861/2007 establishing a European Small Cla

ms
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Procedure is open to appeal. , On account of thi¢
of €2 000, an appeal may be lodged solely on

grounds of nullity and/or incorrect appraisal o€ th

legal merits of the case. The appeal must be loayg
writing within four weeks of delivery of th
judgment at the district court that issued
judgment at first instance. It must be signed b
lawyer. The party must also be represented b
lawyer at the subsequent appeal proceedings.
The decision on the costs of proceedings can keif

i
the

pd

a}

he
y a
y a

judgment itself is not disputed — be disputed |by
means of a procedure known as ‘cost recourse'.| The
cost recourse must be lodged within 14 days of
delivery of the judgment at the court that issueel |t
judgment.

19. Poland [l When the conditions defined in Article 7(2) oéth
Regulation are met, the court hands down a
judgment, which is subject to appeal by the panty i
the regional court. The appeal shall be lodged with
the court which handed down the contested judgment
(district court).
(Articles 316 § 1 and 367 § 1 and 2 of the Code¢ of
Civil Procedure, read in conjunction with Articl&3
of the Code of Civil Procedure.)
[l When the conditions defined in Article 7(3) oéth
Regulation are met, the court hands down a judgment
by default. The defendant may raise objections {0 a
judgment by default by way of an appeal to |be
lodged with the court which handed down the
judgment by default.
In the event of an unfavourable decision, the pifir
may lodge an appeal under the general rules.
(Articles 339 § 1, 342 and 344 § 1 of the Code of
Civil Procedure).

20. Portugal Appeals are admissible only in situati

provided for in Article 678(2) of the Code
Civil Procedure or where the requirements
admissibility to the extradinary reviev
procedure laid down in Article 771 of that Ci
are met.

The courts with jurisdiction to decide on
appeal are the Appeal courtdripunais d:
Relacal). An appeal is lodged by submitting
request to the court which gave the deci
being appealed against.

Article 678(2) of the Code of Civil Procedu
"Decisions given in the same legislative field
on the same fundamental point of law agains
uniform case law of the Supreme Court
Justice."

Article 771 of the Code of Civil Procedure:

"A decision that has become final may be sul
to review only where

a) other final decisions have proved that
decision was the result of an offence comm

by the judge in the performance of his duties;
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b) it is shown that documentary evidenoe
official court testimony or a statement given
an expert or arbiter is false and, in any of tl
cases, may have been a determining factor i
decision to be reviewed, and the matter wa:
discussed during the proceedings in which
decision was given;

¢) a document is presented which the party
unaware of or which he could not have made
of in the proceedings in which the decision t
reviewed was given and that in itself is suffic
to alter the decision in favour of the defe:
party;

d) a confession, withdrawal or agreement
which the decision was based is invalid or ma
declared invalid,;

e) the action and execution have taken plai
default, with no participation whatsoever by
defendant, and it is shown that no sumsara:
issued or that the summons issued is null
void,;

f) it is incompatible with the final decision of
international appeal body which is binding on
Portuguese State;

g) the dispute was based on an act simulate
the parties, and the court,Jirag failed to realis
that a fraud had been perpetrated, did not us
powers conferred on it under Article 665."

21.

Romania

In accordance with Article 17 of the Retiofa an

appeal may be lodged with the court only on expiry

of a term of 15 days from notification of the

decision(Article 2821 of the Romanian Civil Code).

22.

Slovakia

Under Slovak procedural law (Section 201Dof the
Code of Civil Procedure) it will be possible to sub
an appeal, within the meaning of Article 17 of {
Regulation, to a regional coukréjsky sl

23.

Slovenia

Slovenian civil procedural law providesr fthe
possibility of appeal against judgments given nstf
instance.

In civil cases, an appeal is possible within 8 dafys
the formal service of the judgment (Articles 443lan

458 of the Civil Procedure Act). The appeal may|
lodged with the court that gave the judgment aitﬂ
instance (i.e. the county court) (Article 342 ok
Civil Procedure Act).

In commercial cases, an appeal is possible with
days of the formal service of the judgment (Artic
458 and 480 of the Civil Procedure Act). The app
may be lodged with the court that gave the judgm
at first instance (i.e. the district court) (ArgcB42 of
the Civil Procedure Act).

Decisions on these appeals are taken by the hi
courts (i.e.viSje sodige) (Articles 35 and 333 of th
Civil Procedure Act).

24.

Finland

An appeal against a judgment given in theogean
small claims procedure may be made to the Helg
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Court of Appeal, as provided for in Chapter 25haf t
Code of Judicial Procedure (Appeal from the Distfi

Court to the Court of Appeal).
Under Section 5 of Chapter 25 of the Code

Judicial Procedure, a party who wishes to appeal a

decision of the District Court is required to deelan
intention to appeal, under threat of forfeiting/hes
right to be heard. A declaration of an intention
appeal must be filed, at the latest, on the sevéaih
after the day on which the decision of the Dist
Court was handed down or made available to
parties.

Under Section 11 of Chapter 25 of the Code
Judicial Procedure, when a declaration of

intention to appeal has been filed and acceptex
party concerned is provided with appeal instructi
that are appendixed to a copy of the decision ef

District Court. The deadline for lodging the appisal

30 days from the day on which the decision of
District Court was handed down or made availabl
the parties (Section 12 of Chapter 25 of the Cdd
Judicial Procedure). The party must deliver
appeal document to the registry of the District €a
at the latest before the end of office hours onlake
day for lodging the appeal. An appeal that is du
time will be ruled inadmissible.

25.

Sweden

A district court judgment given in accordamdgth

Article 7(2) of the European Small Claims

Regulation may be appealed against in the cou
appeal (ovsrat). Appeals must reach the distri
court within three weeks from the date on which
judgment is received by the parties. Appeals mas
lodged with the competent court of appeal.
A court of appeal judgment given in the Europe
Small Claims Procedure may be appealed again
the Supreme CourtHpgsta domstoldn Appeals
must reach the court of appeal within four weg
from the date on which the judgment is passed.
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26.

United Kingdom

1. England and Wales
An appeal is available in England and Wales agg
a judgment given in the European Small Clai
Procedure. The Access to Justice Act 1
(Destination of Appeals) Order 2000 (the 20
Order) prescribes the destination of appeals f
courts including the county courts. Under the 2
Order, a Circuit Judge in the county court will d
with an appeal against a decision made by Dis
Judge in the European Small Claim Proced
Thereafter any appeal will lie in the High Court.

The provisions contained in Part 52 of the C
Procedure Rules and its accompanying Prag
Direction govern the procedure for any such app
CPR Rule 52.4 specifies the times limits with
which such appeal should be lodged.

inst
ms
D99
00
fom
D00
pa
frict
re.

Vil
tice
eal.
in

2. Scotland
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As in the domestic small claim procedure an appeal
will be available against a judgment given by the
sheriff in the European Small Claims Procedure. The
appeal will be to the Sheriff Principal and canyopl
be taken on a point of law. The decision of the
Sheriff Principal will be final and not subject amy
further review. Rule 23.1(1) of the Small Claim
Rules 2002 specifies the time limit for the lodgein
of an appeal in a domestic small claim (14 days) jan
this will also apply to the European Small Claim.
3. Northern Ireland

No appeal is available in Northern Ireland agamst
judgment given in the European Small Claims
Procedure. Applicants may, of course, apply for a
review under Article 18 of the Regulation.
4. Gibraltar

An appeal is available in Gibraltar under the

provisions of the Supreme Court Rules 2000 which
basically provides that such appeal shall be to|the
Additional Judge or the Chief Justice of the Sugem

Court.

[¢)

The provisions contained in_Part 52 of the Civil
Procedure Rulesand its accompanying Practice
Direction will further govern procedures for anychu
appeal. The Supreme Court Rules 2000 set down the
time scale for such appeals to be lodged and,| the
Supreme Court Rules and Part 52.4 specify the fime
limits within which such an appeal should be lodged

666. According toArticle 17 (2) of Regulation 861/2007 Article 16 shall apply toya
appeal: the unsuccessful party shall bear the ocbskee proceedings. However, the court
or tribunal shall not award costs to the succesgéuty to the extent that they were
unnecessarily incurred or are disproportionatéeoctaim.

667. Recital 29 of Preamble of the Regulation statestti®costs of the proceedings
should be determined in accordance with national laving regard to the objectives of
simplicity and cost-effectiveness, the court dounal should order that an unsuccessful
party be obliged to pay only the costs of the pedosgs, including for example any costs
resulting from the fact that the other party wasresented by a lawyer or another legal
professional, or any costs arising from the servicganslation of documents, which are
proportionate to the value of the claim or whichreveecessarily incurred. As we may
observe, the concept of "proceeding costs" usetthenRegulation shall be considered
equivalent to the concept of "litigation costs" dise the civil procedure of the Republic
of Latvia.

668. Indication that the unsuccessful party shall bdwr tosts of the proceedings
(litigation costs) complies with Section 41 and 44 CPL. However, Article 16 of
Regulation orders the Latvian courts to assess "cts which are unnecessarily
incurred or are disproportionate to the claim.”" To compare: Section 41 of CPL states
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that the party in whose favour a judgment is mduagl $e adjudged recovery afl court
costs paid by such party, from the opposite pafiyus, some differences may be
observed here. The fact whether the proceedinigafion) costs are 1) unnecessarily
incurred, or 2) disproportionate to the claim, toairt shall assess in each specific case
and in their decision provides justification thdregeor example, the Jelgava City Court
with its order dated by 27 January 28f2ecovered from the defendant most of the costs
paid by the claimant (total amount: LVL 81.72),fravhich LVL 46.72 for expertise of
shoes; LVL 35 for translation of documents. Thenslnt also sought LVL 25.17 for fuel
and transportation costs in relation to submissiotie claim and submission and receipt
of other documents. The court refused to recowvesdhL.VL 25.17. The amount of claim
in this case was LVL 62.99, but the state fee — I3l The court order basically fails to
demonstrate whether the court has assessed ngcassitproportionality ofall the
abovementioned costs (LVL 106.89) with regard ® ¢taim (e.g., translation costs; the
order fails to explain which documents had beemsleted and whether it was
necessary). In cases, where proceeding costs testetp duty) exceed the amount of the
claim, it is important to assess criteria for costated in Article 16 of Regulation
861/2007. Thus, the autharscommend to courts of the Republic of Latvia, in leir
judgments, by which covering of proceeding (litigabn) costs are recovered from the
unsuccessful party, to indicate whether the obviousecessity and proportionality
has been assessed.

669. According to Article 24 of Regulation 861/2007 the Member States shall
cooperate to provide the general public and prajass circles with information on the
European Small Claims Procedure, including costpatticular by way of thEuropean
Judicial Network in Civil and Commercial Matters. Information on proceeding costs
provided by each Member State is available form wWebsite of the network at:
http://ec.europa.eu/civiljustice/case_to_court/casecourt_lat_Iv.htm

2.10.2.Mandatory standards for reviewing of the judgment

670. According toArticle 18 of Regulation 861/2007:

1. The defendant shall be entitled to apply foedew of the judgment given in
the European Small Claims Procedure before the tcaur tribunal with
jurisdiction of the Member State where the judgmeas given where: a) i) the
claim form or the summons to an oral hearing wese/aed by a method without
proof of receipt by him personally, as provided fiorArticle 14 of Regulation
(EC) No 805/2004; and ii) servieeas not effected in sufficient time to enable him
to arrange for his defence without any fault on past; or b) the defendant was

54 Supplementary decision of the Jelgava City Coatéd by 27 January 2012 in the case No. C 15285811
[unpublished]. See also decision of the Jelgava Ciburt dated by 27 January 2012 in the case No. C
15285811 [unpublished].
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prevented from objecting to the claim by reasorfaste majeure, or due to
extraordinary circumstances without any fault os part; provided in either case
that he acts promptly.

2. If the court or tribunal rejects the review tre basis that none of the grounds
referred to in paragraph 1 apply, the judgment sih@imain in force. If the court
or tribunal decides that the review is justified tme of the reasons laid down in
paragraph 1, the judgment given in the European |IB@laims Procedure shall
be null and void". In courts of Latvia this artictd Regulation has not been yet
applied.

671. Unlike Regulation 805/2004, where the review pragedis included in the
minimum procedural standards, Article 18 of Regdalat 861/2007 contains an
independent provision having no relation to anyimum procedural standards (like in
case of Regulation 1896/20065.

672. Who and where shall be entitled to request reviewmp of judgment in the
European Small Claim Procedure.Application for the judgment reviewing may be
submitted only by thelefendant (See Article 18 (1) of Regulation 861/2007; Settio
4852, Paragraph one of CPL). However, this approach been criticized in legal
literature, because the claimant (whose claim leas ldenied) shall also be given chance
to submit an application for the judgment reviewtry

673. The defendant shall apply with such request tocthet as soon as they become
aware of existence of reasons listed in ArticleofilRegulation.

674. The defendant shall be entitled to apply for aeevbf the judgment before the
court with jurisdiction of the Member State whehe judgment was given (See Article
18 (1) of Regulation). According to Section 48%aragraph one of the Latvian CPL re-
adjudication application shall be submitted: regegdthe review of a judgment or a
decision of a district (city) court — to the regadrcourt concerned. Since small claims
are involved, it is almost impossible for a regiboaurt to review any of these cases as
the court of the first instance.

675. Re-adjudication application in Latvia shall be sutbed to the competent court
within 45 days from the date when the circumstaméesview specified in Article 18 (1)
of Regulation 861/2007 have been established (3geléA19 of Regulation and Section
4851, Paragraph two of CPL). However, those cases wéefi@cement period, namely,
10 years, has lapsed (See Section4®&ragraph three and Section 546, Paragraph one
of CPL).

%5 Rauscher, T. (Hrsg.). Européisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 18 EG-BagatellVO (yarl.), S. 487.
***Ibid., S. 490.
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676. It must be noted that Article 18 of Regulation &7 shall be strictly separated
from Article 17. Namely, Article 18 relates to rewing of a judgment, while Article 17
relates to the opportunities to appeal a judgrf&nt.

677. The application for review must state specific wimstances, upon which such
review is based, and which are listed in Article(18 of Regulation 861/2007. No state
duty shall be paid for submission of the applicatior review to the competent Latvian
court. An application regarding review of adjudioatshall be adjudicated by written
procedure (See Section 486f CPL).

678. Reasons for review of judgment — lack of informatio to the defendant It
must be noted that serving simmons mentioned in the Latvian text version of
Regulation 861/2007 (Article 18 (1) (a)) shall bensidered incorrect. Text versions of
other Member States contain no such referenceronsuns. The text relates document
mentioned in Sub-item (i) of this provision — thaim form or the summons an oral
hearing — serving (English —service German — die Zustellung French — la
signification ou la notificatiopn Thus, the Latvian text version of Regulation 2807
(Article 18 (1) (a)) shall be as follows: "idelivery has been delayed due to the reasons
outside the control of the defendant, preventing ttefendant from preparing for
advocacy".

679. Article 18 (1) (a)(i) of Regulation 861/2007 shows that documents must be
served by any of methods specified in Article 14Rafgulation 805/2004 (i.e. without
proof of receipt). If documents are delivered by ahmethods specified in Article 13 (1)
of Regulation or Article 13 of Regulation 805/2004. documents were served by postal
service attested by an acknowledgement of recgypbcedure of reviewing, based on
Article 18 (1) (a)(i) of Regulation, cannot be iated.

680. Article 18 (1) (a)(ii)of Regulation 861/2007 states: "service was naodéd in
sufficient time to enable him to arrange for hisetiee without any fault on his part: 1)
was not effected in sufficient time; 2) to enabi® o arrange for his defence; 3) without
any fault on his part." It must be noted that psavis of Regulation 861/2007 in relation
to servicing of documents (Article 13), no indicetiof timeliness of servicing is given.
Such timeliness request appears only in Articl®filRegulation.

681. General clause "without any fault on the defendgmdrt” the court should assess
on a case-be-case basis. Article 18 (1) (a) of Réiga provides for that the defendant
shall act immediately, to initiate the procedureesfiewing the judgment.

682. Force majeure or exceptional circumstances. Articld8 (1) (b)of Regulation
861/2007 states that the application for review raysubmitted also, if the defendant
was prevented from submitting the claim by reasdnfaoce majeure, or due to
extraordinary circumstances without any fault os part. The defendant, in this case,
must submit application for review without delayheTconcept of "without delay" shall

%7 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 18 EG-BagatellVO (yarl.), S. 487.
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be interpreted autonomously rather than applying anpurposes or concepts specified
in the national law.
683. Article 18 (1) (b)of Regulation 861/2007 covers all those cases wherault of
the defendant can be established in relation tor&ato submit answer in due time. Such
cases shall include also situations where the daf@#nhas received judgment in a
language unknown to him, without explaining hishti¢p object against such receipt of
the documents. This arises from the Recital 19reble of Regulation 861/2007A "
party mayrefuse to accept a document at the time of seniidxy returning the document
within one week if it is not written in, or accompad by a translation into, the official
language of the Member State addressed (or, i¢ thex several official languages in that
Member State, [..], or a language which the adeéessiderstands.”
684. Legal consequences of the application for reviewAccording toArticle 18 (2)
of Regulation 861/2007%he reviewing court (in Latvia — Regional Courshall have
two opportunities:
684.1. To reject the application for review (Article 18 (3) first sentence) and
the judgment of the European Small Claim Procedbedl remain in force, or
684.2.  To satisfy the application for review (Article 18 (3) second sentence)
and the judgment shall become invalid.
685. According toCPL, Section 488the Latvian court hearing applications for review
shall have the following options:
686. If the court establishes circumstances of judgmeview, itcancelsthe contested
claim in full and hands it over for review anewto the court of first instance. An
ancillary claim may be submitted regarding thisrcalecision (Section 485.Paragraphs
two and four of CPL).
687. In cases when the enforcement of a judgment intdlr#tory of Latvia has not
been performed, Section 635, Paragraph five of €Rlisageseversal of executionof
the judgment®® Problems will occur in case if the judgment hasrbalready enforced in
anotherMember State (not in Latvia, which made the judgtreand considers the review
application). The EU legislator would autonomously solve such siations by
providing for a special standard form in the case Dreversal of execution of the
judgment in regulation 861/2007.
688. Meanwhile if enforcement has not been completed thet defendant, who has
submitted an application on review to the MembeteSoforigin is entitled to request
the court of the Member State ehforcemento limit the enforcement of the judgment
(see Article 23 of the Regulation).
689. If the judgment has been wilfully enforced evendpefsubmission for forced
enforcement, the defendant may request to the obulne Member State @nforcement

58 The reversal of execution of the adopted judgroétite European Small Claim Procedure is decided by
the court, which after the cancellation of this gotent reviews the matter anew (see: Section 635,
Paragraph five of CPL).
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to refuse the enforcement of the judgment withawinsitting to the Member State of
origin an application in review (See Article 22 ()the Regulation).

690. If the court acknowledges that the circumstanceifipd in the application are
not to be considered as circumstances of the reeiew judgment, thapplication is
declined An ancillary claim may be submitted about thepessive court decision
(Section 485, Paragraphs three and four of CPL). It is obvithet this possibility
mainly corresponds to the first sentence of Artik3e(2) of Regulation 861/2007.

691. From Article 18 (2) of Regulation 861/2007 and ®®t¥485°, Paragraphs two,
three and four of CPL is not clear:

691.1. at what point the decision of a Latvian court imexiew case comes into
force? According to Section 442, Paragraph one of CPLgase the defendant
resides in Latvia, the decision comes into forderathe 10-day term for appeal
has passed. Meanwhile if the defendant residesathar EU Member State, the
decision comes into force after the 15-day term dppeal has passed. (see
Section 442, Paragraph*df CPL). If the court hasatisfied the application of
the defendant and has cancelled the judgment, mibcydar problems arise.
However, if the regional court hageclined the application of the defendant
(Section 485, Paragraph three of CPL), according to the fiesttance of Article
18 (2) of the Regulation, the judgment remainsorcé. What happens with the
enforcement of a decision made by a regional dausthich the defendant is not
yet able to submit an ancillary claim (Section 48Baragraph four of CPL), and
does the submission of an ancillary claim suspémdenforcement? As stated
before, a decision made by a regional court stalcome into force at once and
it is not enforceable immediately as well. Therefdhe judgment that has
remained in force will also not be subject to immssl enforcement as provided
for by Article 15 (1) of the Regulation.

691.2.  does the court send its decision not only to tHerd#ant, but also to the
claimant?According to Section 231, Paragraph two of CPLeaiglon shall be
sent only to a person to whom it relates. Obviottsly refers to the defendant and
the claimant.

691.3. from what moment court decision in a review matieecomes
enforceablerom the moment the term for the submission of rzillary claim
defined in Section 442 of CPL has ended.

2.11. Enforcement procedure

692. Applicable procedural law. According toArticle 21 (1) of Regulation 861/2007:

1. Without prejudice to the provisions of this Cleaip the enforcement
procedures shall be governed by the law of the MerShate of enforcement. Any
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judgment given in the European Small Claims Procedhall be enforced under
the same conditions as a judgment given in the Me@&tate of enforcement

693. The national law of the Member State of enforcenstatll be applicable to the
enforcement procedure, except for the reservafwasided for in the Regulation. For
instance, if a judgment adopted in another Memlb@ieSs submitted for enforcement in
Latvia, the enforcement thereof in Latvia shalletgkace in accordance with the norms of
the Latvian CPL Iéx loci executionis thus, applying those forced enforcement means
that have been defined in Part E of the Latvian (Rigulation 861/2007 determines:
693.1. What documents must be submitted to competent dosrgforcement
authorities of the Member State of enforcementi¢fat2l (2));
693.2.  That the collector does not require an authorisgutesentative or postal
address in the Member State of enforcement (Arfitl€3));
Cautio judicatum solvprohibition (Article 21 (4)); and
693.3. Basis and types of stay or limitation of enforcetr(@umticle 23).
694. Documents subject for submission (Article 21 (2))ln accordance with Article
21 (2) of Regulation 861/2007, the collector sukmibe following documents to
competent enforcement authorities of the MembeteStbenforcement:
694.1. A copy of the judgment that conforms to requirersefily which
authenticity may be established (Article 20 (1);(aphd
694.2. A copy of certificate referred to in Article 20 (8j the Regulation and, in
case of necessity, the translation thereof in ftifieia language of the Member
State of enforcement or — if there are severatwdiflanguages in the respective
Member State (for instance, Belgium Luxembourg)r-the official language of
legal procedure, or in one of the official languagé legal procedure used in the
territory in which the enforcement of the judgmerdy be reached in accordance
with the regulatory enactments of the respectivanlder State, or in another
language, which has been specified by the Membate Sif enforcement as
acceptable. Each Member State may specify the iaffianguage of EU
authorities or languages that is not the langudgbeorespective Member State,
but is acceptable for it for the European Smalli@l&rocedure. Content of
Form D is translated by a person, who has beenfigdafor this purpose in one
of the Member States (see Article 21 (1) (b)). lwtance, translation of a
certificate issued in Austria in German into Latvimay be certified by an
authorised translator in Austria. The person doasnecessarily have to be a
translator, who provides translation services itviza
695. Submission of a copy of the judgment is not peribiss— it must be a true copy
of the judgmerit® or the original. It should be understandable frime submitted

5% Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 163.
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documents whether they are authentic to avoid cabes one and the same certificate
against a debtor is enforced several tiffiés.

696. Furthermore it is important to observe that thelembbr must submit to the
enforcement agent both the original copy of theyjudnt and the certificate. In the field
of courts a crucial problem is pointed out thapractice might occur in respect of true
copies of documents, thus, the true copy must spomed to requirements that have been
set for the true copies of documents in the Men8tate of origir®* For instance, if a
Latvian bailiff receives a judgment adopted in Bs&o the true copy thereof must
conform with the requirements set forth in the avEstonia. Of course, in separate case
Latvian bailiffs will face a difficulty to check.it

697. The list of documents subject to submission pravide Article 21 (2) of
Regulation 861/2007 is explicit, therefore Latvidailiffs must not demand from
collectors additional documents to initiated théoezement process in Latvf&?

698. Translation of aertificate (but not that of a judgment!) in the state languaf
the Member State shall be submitted in case ofgséige It might seem this is not a
mandatory requirements, but it is not so, becabseMember States have clearly (in
accordance with Article 25 (1) (d) of the Regulajigpecified the acceptable languages.
Therefore both of these legal norms must be ing¢eor systematicall§f® Situations, in
which EEO certification has been issued in a lagguavhich the Member State of
enforcement has not specified as acceptable, neushtderstood with the notion "in case
of necessity". For instance, if a certificate issure Austria in German must be submitted
for enforcement in Luxembourg, no translation tbéiie required (because Luxembourg
has specified German as an acceptable languageywevdr, if a certificate issued in
Austria in German is submitted for enforcement mt\via, the translation thereof in
Latvian is obligatory, because Latvia has specifady Latvian as an acceptable
language. The same situation will be observed ialdathuania. In the case of Estonia
the situation is slightly different, because botmgksh and Estonian are acceptable in
Estonia. Therefore, for instance, a certificateugsk in Scotland in English may be
submitted for enforcement in Estonia without tratish into Estoniafd®

699. In accordance with Article 25 (1) (d) of Regulati861/2007, Member States
must notify those languages to the European Conmnighat are acceptable in each
Member State in accordance with Article 21 (2) @tatements of all Member States are
available in the European Judicial Atlas in Civiatéers:

*%0 Rauscher, T. Der Européische Vollstreckungstitiel dnbestrittene Forderungen. Miinchen : Sellier,
2004, S. 67, 68.

**L1pid., S. 68.

462 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 21 EG-BagatellVO (yar.), S. 495.

63 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 21 EG-BagatellVO (yar.), S. 496.

464 Lietuvas un Igaunijas pamjumus skat.
http://ec.europa.eu/justice_home/judicialatlasfiitihl/rc_eeo_communications_Iv.htm
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700. Member States of Regulation 861/2007 have specthedfollowing acceptable
languages:

Table of the specified languages:

No. EU Member State Specified languages
1. Belgium Flemish, French
2. Bulgaria Bulgarian
3. Czech Republic Czech, English, Slovak
4. Germany German; areas resided by Sorbians — also Sorbign
5. Estonia Estonian or English
6. Greece Greek
7. Spain Spanish
8. France French, English, German, Italian or Spanish
9. Ireland Irish or English
10. Italy Italian
11. Cyprus Greek, English
12. Latvia Latvian
13. Lithuania Lithuanian
14. Luxembourg German, French
15. Hungary Hungarian
16. Malta Maltese, English
17. Netherlands Dutch
18. Austria German; languages ethnic groups
19. Poland Polish
20. Portugal Portuguese
21. Rumania Romanian
22. Slovakia Slovak
23. Slovenia Slovenian; minority regions — Italian, Hungarian
24. Finland Finnish, Swedish or English
25. Sweden Swedish and English
26. United Kingdom English

701. Translation of aertificate is required obligatory if even only a few wordstire
certificate are in a language that has not beeunifsg as acceptable by the Member
State of enforcemeft®

702. Article 21 (2) and (4) of Regulation 861/2007 applito the prohibition of
collector discrimination. The fact that a collecisithe citizen of another state must not
serve as a basis for requesting from lo@utio judicatum solvin the Member State of

465 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 20 EG-VollstrTitelV@abst S.), S. 164.
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enforcement, appointment of a representative anmistal address in the Member State
of enforcement.

2.12. Refusal of enforcement

703. According toArticle 22 of Regulation 861/2007:

1. Enforcement shall, upon application by the peragainst whom enforcement
is sought, be refused by the court or tribunal withisdiction in the Member
State of enforcement if the judgment given in theogean Small Claims
Procedure is irreconcilable with an earlier judgnmegiven in any Member State
or in a third country, provided that:

the earlier judgment involved the same cause abacnd was between the same
parties;

the earlier judgment was given in the Member Stéitenforcement or fulfils the
conditions necessary for its recognition in the NdemState of enforcement; and
the irreconcilability was not and could not haveeheaised as an objection in the
court or tribunal proceedings in the Member Stateere the judgment in the
European Small Claims Procedure was given.

2. Under no circumstances may a judgment givemenEuropean Small Claims
Procedure be reviewed as to its substance in thmlbée State of enforcement.

704. Application of the debtor. For the Latvian court to decide on refusal of
enforcement in Latvia of judgment in the Europeana Claim Procedure given in
another Member State, application of the debtoll Bearequired. The Latvian court shall
not be entitled to do it on its own initiativexX officig; See Article 22 (1) of Regulation
and Section 643, Paragraph three of CPL. The debtor's applicastoall be executed
according to Section 64%bf CPL.

705. No state duty shall be paid for submission of thgliaation. State duty specified
in Section 34, Paragraph seven of CPL in amount\df 20 shall be paid only for
applications in relation to recognition and enfonemt of judgments by foreign courts
rather than the application in relation to refusiaénhancement of judgment (given to the
European Small Claim Procedures). However, if thmvamentioned application
contains request to recognize and enforce in Latjizdgment given by a foreign court
(given in the European Small Claim Procedures),stia¢e duty in amount of LVL 20
shall be paid.

706. The debtor shall submit the application to the cetept court of Latvia, which
according to Section 644 Paragraph three of CPL shall be district (city)irt, in whose
territory the judgment of the foreign court in aahelaim procedure shall be enforced.
707. The application shall be adjudicated in a coutirgjt previously notifying the
participants in the matter thereon. An ancillarynpdaint may be submitted in respect of
a court decision (Section 644Paragraphs five and six of CPL). Irrespectivevb&ther
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it is decision by which the application is satidfier refused, the decision must be
justified.

708. Reasons for refusal of enforcemenReason for refusal of enforcement is stated
in Section 22 (1) of Regulation 861/2007 and itirreconcilability of judgments.
Irreconcilability of judgments shall be considered one of the classical obstddes
recognition of foreign court judgmefit§and it aimsfirst, to safeguard interconnection
of court judgments andgecond to protect legal procedure of enhancement, ptiotpd
from foreign court judgments, which might degradabdity of the domestic legal
procedure, allowing operation of two court judgnseabntradictory from the aspect of
legal consequences or even contrary to the codgments (for example, one judgment
requests payment of the amount specified in thérach) while the other one recognizes
this contract invalid). In other words, verificatiof irreconcilability ofjudgments shall
be considered protective filter of the state lexystem®*®’

709. Section 22 (1) of Regulation appliésst judgement principle, according to
which the judgment shall be recognized and/or eefdr which was given fir§t®
Regulation 861/2007 establish no provision thaffiis¢ judgment must have entered into
force. Date of acceptance thereof shall matter.

710. The next criterion shall be as follows: both judgrnseshall be giveim relation

to the same cause of actiofEnglish —same cause of actipiGerman —identischer
Streitgegenstandrrench —la méme causdtalian una causa avente lo stesso oggetto
Spanish —el mismo objetoPolish —tego samego roszczepiand between the same
parties. In the Latvian text version, the same conceflteisg translated differently for
third time already (comparing to Regulation 8052@Md 1896/2006), namely, this time
the concept of "the same cause of action” (Reguia®05/2004 — "tas pats piasna
pamats"; Regulation 1896/2006 — "tas paisibas iemesls”). Thus, all the three
abovementioned concepts shall be considered "the sause and subject of action".
711. The concept of "between the same parties" and séame cause and subject of
action" shall be the same as in Article 34 (3) &4y of Brussels | Regulation, i.e.
autonomous interpretation of concepts provided b \Cin its former judicature shall be
used here.

712. Irreconcilable judgment®rm the geographical aspectmay be accepted:

712.1. In the Member State of enhancement in another EU Mmber State
(including Denmark), for example, court judgmentsLatvia and Ireland. If
debtor's application is submitted to the Latviamrtan relation to refusal of
enforcement of the Irish court judgment in the drmakdim procedures, then, in

%% Kropholler, J. Internationales Privatrecht. 5.Adfiibingen: Mohr Siebeck Verlag, 2004, S. 651.

5" Rudevska, B. Tiesu réthumu un tiesveibu nesavienojarba Civilprocesa likuma 637.panta izpratn
(). Likums un Tiedas 2006, Vol. 8, No. 6 (82), p.165.

“%® Rudevska, B. Tiesu nahumu un tiesveithu nesavienojarha Civilprocesa likuma 637.panta izpratn
(D). Likums un Tieas 2006, Vol. 8, No. 6 (82), p. 164.

© Dr.iur. Inga K&evska © Dr.iur. Baiba Rudevska © Law Office of Ingatevska 230



case the former judgment of the Latvian courtrisconcilable with this judgment
of the Irish court, enforcement of the Irish cqudgment shall be refused.

712.2. In two other EU Member States (for example, decisions of courts in
Ireland and Germany). If a debtor's applicatiosubmitted to the Latvian court
in relation to refusal of enforcement of the Irehurt judgment in the small claim
procedures, then, in case the former judgment & @erman court is
irreconcilable with this judgment of the Irish cuenforcement of the Irish court
judgment in Latvia shall be refused.

712.3. In another EU Member State and third country (for example, decisions
of courts in Ireland and Russia). If a debtor'sliappon is submitted to the
Latvian court in relation to refusal of enforcementthe Irish court judgment in
the small claim procedures, then, in case the fojotgment of the Russian court
(which complies with provisions to be recognized.atvia) is irreconcilable with
this judgment of the Irish court, enforcement a thish court judgment in Latvia
shall be refused.

713. The requirement of irreconcilability of judgments supplemented by another
precondition specified in Article 22 (1) (c) of Regtion 861/2007,namely, the
irreconcilability was not and could not have beenaised as an objection in the court
proceedings in the Member State where the judgmeimh the European Small Claims
Procedure was given Thus, it must be concluded again that generatesysof
Regulation 861/2007 makes the participant to bwex@h the Member State of origin ot
judgement and not to postpone their defence taatithe enforcement Member State.
Thus, Article 22 (1) (c) of Regulation refers t@asen of irreconcilability of judgments as
an extraordinary exception to refuse the enforcememust be noted that provision (c),
however, provides for a fault on the debtor's frt.

714. When applying Article 22 (1) of Regulation subjexttthe debtor's application
shall be request to refuse enforcement of a judgeimea foreign court in Latvia in the
small claim procedures. Thus, the application shedl appendixed not only with
certificate specified in Article 20 (2) of Regulati but also with the judgment of the
foreign court (See Section 644.Paragraph two, Clause 1 of CPL) aadpriori
irreconcilable judgement, since they will be assddsy the Latvian court, deciding on
irreconcilability of judgments as a reason for safuof enforcement.

715. When deciding on refusal of enforcement of a faretgurt's judgment in the
small claim procedures in Latvia, the court may retiew in its merits neither the
judgment of the foreign court nor the certificate the international civil procedure
referred also to agvision au fontf° restriction).

69 Rauscher, T. (Hrsg.). Européisches Zivilprozessd ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 22 EG-BagatellVO (yarl.), S. 497.
470 |_atin — reviewing in its merits.
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2.13. Stay or limitation of enforcement

716. According toArticle 23 of Regulation 861/2007:

Where a party has challenged a judgment given enElropean Small Claims
Procedure or where such a challenge is still pdssibr where a party has made
an application for review within the meaning of iéle 18, the court or tribunal
with jurisdiction or the competent authority in tMember State of enforcement
may, upon application by the party against whonoe@&ment is sought:
limit the enforcement proceedings to protective sness;
make enforcement conditional on the provision ofthsgecurity as it shall
determine; or
under exceptional circumstances, stay the enforoepreceedings.

717. Section 644, Paragraph one of CPL states that a district J(aityurt in the

territory of which the relevant adjudication of tfegeign court on the basis of Article 23
of Regulation No 805/2004, is to be executed, enbisis of the receipt of an application
from the debtor is entitled to:

717.1. replace the execution of the adjudication with theasures for ensuring

the execution of such adjudication provided foBection 138 of this Law;

717.2. amend the way or procedures for the executioneatijudication;

717.3.  suspend the execution of the adjudication.
718. When submitting application provided for in Sectié4 of CPL, the debtor is
not required to pay state duty.
719. The applications shall be adjudicated in a Latv@ourt sitting, previously
notifying the participants in the matter regarditigs. The non-attendance of such
persons shall not be an obstacle for adjudicatibrthe application (Section 644.
Paragraph three of CPL). An ancillary complaint ni@y submitted in respect of a
decision by the court (Section 644Paragraph four of CPL).
720. Provisions of Article 23 of Regulation 861/2007 general comply with the
objective stated in Recitl 8 of Preamble of Regafat861/2007 — "This Regulation
should also make it simpler to obtain the recognitand enforcement of a judgment
given in the European Small Claims Procedure irtteroMember State." Furthermore,
Article 15 (1) of Regulation 861/2007 states thdthe judgment shall be enforceable
notwithstanding any possible appeal. The provisiba security shall not be required.”
Thus, Article 23 aims to safeguard the defendamnfsituations, in which the judgment
has already been appealed in original Member $tatiene limit for such appeal has not
been lapsed yet, however, the court of the Membete ®f origin has failed to cease or
limit enforcement of the judgment.
721. It shall be noted that, unlike Regulations 805/2684 1896/2006, Article 23 of
Regulation 861/2007 shall be applicable not onlgitmations where Latvia submit for
execution judgments given in other Member Stateshm European Small Claim
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Procedures, but also those given in Latvia in tbeofean Small Claim Procedures (See
Article 15 (2) of Regulation).

722. Reasons for stay or limitation. Reasons for stay or limitation of foreign

judgment on the small claim procedusee established in Article 23 of Regulation
861/2007, and those are as follows:

722.1. Where a party has challenged a judgment given éenBhropean Small
Claims Procedure, or

722.2.  where such a challenge is still possible, or

722.3.  where a party has made an application for reviethiwithe meaning of
Article 18.

723. Court of the enforcement Member State (or competetitority) in this case must
assess perspectives of outcome of the appeal iMémber State of origin, as well as
damage caused to the defendant's interests byeigible turn, if no enforcement
postponing or limiting measures are taken in therlder Stated’*

724. If any of the parties have contested or still cantest judgment given in the
European Small Claim Procedurdfie concept of "if a party have contested or stk
contest" shall be considered reference to any jaigappeal procedurein the Member
State of origin of the judgment. Appeal may beadyesubmitted, or the time limit for its
submission is not lapsed yet (parties may stillespphe judgment). See also Article 17
of Regulation "Appeal".

725. If the defendant has applied for a review of thdgment according to Articlé8

of Requlation Further justification for the Latvian court to deeion stay or limitation of
a judgment is the case when the defendant in thte $f Origin of the judgment has
applied for a review of the judgment (See Articl8 &f Regulation). For detailed
information on Article 18 of Regulation 861/200&sgection "Mandatory standards for
review of a judgment” of this Resear@v( § and further).

726. In all cases the Latvian court as a enforcement Man$tate court to be able to
decide on the stay or limitation of a judgmenthe European Small Claim Procedures,
the following shall be required:

726.1.  Application of a participant of the case (Articlg@ @ Regulation 861/2007
and Section 644.of CPL; content of the application and documermtsbe
appendixed thereto are established by Sectior 64&PL);

726.2. Participant of the matter shall have submitted ppeal regarding the
judgment in the Member State of origin thereoflta term of such appeal has not
yet ended. Section 644Paragraph two, Clause 3 of the Latvian CPL stttat
other documents upon which the applicant's apphicas based shall be attached
to such application (regarding the stay of the Raem Enforcement Order,
division into terms, type of enforcement or proaedamendment, refusal of

471 péroz, H. Le réglement CE n° 805/2004 du 21 &@@4 portant création d’un titre exécutiore europée
pour les créances incontestées. Journal du dterniational. 2005, n° 3 (juillet-aolt-septembre)o p3.
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enforcement). In this case a document based on whit visible that the
participant of the matter has contested the redetoejudgment in the Member
State of origin or the term of the appeal has ebteynded shall be attached to the
application;or
726.3. Defendant shall have submitted in the Member Sihteigin a request in
accordance with Article 18 of the Regulation toieewthe judgment adopted in
the European Small Claims Procedure (see Sectidhefghe Latvian CPL).
727. Types for stay or limitation. Types of stay or limitation of the enforcement of a
judgment defined in Article 23 of Regulation 8613Z0n Latvia are as follows (Section
64472, Paragraph one of the Latvian CPL):
727.1. replacement of the enforcement of a judgment wilasares provided for
in Section 138 of CPL to secure the enforcemethi®tespective judgment;
727.2.  alteration of the type or procedure of the enforeetof a judgment;
727.3.  suspension of the enforcement of a judgment.
728. It should be noted that the type mentioned in Aet3 (2) (b) of the Regulation
"make enforcement conditional on the provisionudrssecurity as it shall determine” is
not provided for in the Latvian CPL. A guaranteemsant here (English —security
German —Sicherheit French —sdretd, requested by the court from the claimant (not
the defendant) in case if later on the judgment el revoked in the Member State of
origin.*? At the same time forced enforcement in the Mem®&tte of enforcement
continues.
729. Replacement of the enforcement of a judgment viéhmeasures provided for in
Section 138 of CPL to secure the enforcement sfjtidgmentLatvian court is entitled
to replace the enforcement of a judgment deliveaed result of the European Small
Claims Procedure with any of the enforcement sgcuneans provided for in Section
138 of the Latvian CPL. The court decision mustcg#gewhich particular type of
enforcement security is applied. It should be naked in this case forced enforcement is
being stayed (Section 559, Paragraph two of CPu),it respect of the defendant's
property — the court applies any of the securityange of the enforcement of the
judgment (for instance, pledge of moveable propeetfpnging to the defendant).
730. Alterations in the type or procedure of the enfomeat of a judgmentatvian
court may change its decision in respect of the typprocedure of the enforcement of a
judgment. Contrary to Section 206 of CPl. Section 644.allows the court to decide
upon the referred to issue only after an applicatb the defendant (not the claimant).
However, Article 23 of the Regulation states thatagplication regarding the stay or
limitation of enforcement may be submitted by ahyhe parties. As it may be observed,
the scope of Article 23 of the Regulation is braatien that of Section 644of CPL.

472 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd #ollisionsrecht EuZPR / EulPR Kommentar.
Minchen : Sellier, 2010, Art. 23 EG-BagatellVO (yarl.), S. 500.

473 Section 206, Paragraph one of CPL states thatdhg may decide upon the alteration of the typeé an
procedure of the enforcement of the judgment orb#sés of an application ofgarticipant in the matter.
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Therefore Article 23 of the Regulation should beplmable (see also Section 5,
Paragraph three of CPL).

731. Contrary to Section 206 of CPL, in the case ofdpglication of Section 64%.
Latvian court must assess not the financial coowlitor other circumstances of the
claimant, but perspectives of the outcome of thgeapin the Member State of origin, as
well as the possible irreversible damage to ther@sts of the defendant of further reverse
of a judgment, if no stay or limitation measuresnforcement would not be performed
in the Member State of enforcement.

732. Contrary to Section 206 of CPL, in the case ofdpglication of Section 64%.
district (city) court, within the scope of power wfich the respective judgment is
enforceable in European Small Claims procedurepispetent to decide upon the type of
enforcement or altering the procedure, not thetatelivering the judgment or competent
authority. In accordance with Article 15 (2) of Réagion 861/2007, Article 23 of the
Regulation is applied also if the judgment is eoéar in the Member State where it has
been adopted. The latter means that a judgmentedetl by a Latvian court in the
European Small Claims Procedure may be enforcddiivia. Therefore from the point
of view of procedural economy it would be wrongtthay of the parties solved the stay
or limitation issues provided for in Article 23 thfe Regulation not at the Latvian court,
which delivered the referred to judgment, but aviaat court according to the location of
the enforcement of the judgment. In accordance Witltle 25 (1) (e) of the Regulation,
Latvia has informed the European Commission th&tArticle 23 of the Regulation is
applied in relation to Article 15 (2) of the Regtida, thus, if the judgment is enforced in
the Member State where it has been adopted, aogptdi procedural norms of Latvia
(Section 206, Paragraph one of the Civil Procetlam), competence to apply Article 23
of the Regulation belongs to the court (generaisgliction court) that delivered the
judgment according to the procedures prescribéderRegulation?”*

733. In Section 644, Paragraph one of CPL in respect of Article 23Refgulation
861/2007 the legislator would have to broaden tbgall regulation also towards
judgments adopted in Latvia in European Small CéafPnocedures. Therefore the first
sentence of Section 644 Paragraph one of CPL should read approximatefylsvs:

No. Current version of the first sentence of Amendments offered for the first sentence of Sectip
Section 644, Paragraph one 6442, Paragraph one
1. "(2) A district (city) court in the territory of "(1) A district (city) in the territory fof whichhe relevant|

which the relevant adjudication of the foreigradjudication of the foreign court is to be executedthe
court on the basis of [..] European Parliamefiiasis of an application of the debtéin the case of
and Council Regulation No 861/2007, ArticleRegulation 861/2007 — any of the partigson the basis o
23 [..]is to be executed [..] is entitled to:" [..] European Parliament and Council Regulation [No
861/2007, Article 23 [..] is entitled to: [,,].

(1Y) If the certificate provided for in Article 20 (2) of
Regulation No 861/2007 has been issued by a commete
Latvian court, competent court specified in Paragrah
one of the respective Section shall be a court, vahi has
issued the referred to certificate.”

474 Seehttp://ec.europa.euljustice _home/judicialatlastiwihl/sc_courtsauthorit Iv_Iv.htm
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734. Contrary to Section 206 of CPL, in the case ofdpelication of Section 64%.
the bailiff does not have the right to addressdbert with an application regarding the
alteration of the type or procedure of the enforeetrof a foreign court judgment in
European Small Claims Procedure (as well as stajvision of enforcement per terms)
if there are circumstances that encumber the esrfioeat of the judgment or makes it
impossible. A different situation would be if a i@n court had adopted the judgment in
the European Small Claims Procedure (see ArticlaritbArticle 23 of the Regulation).
735. Stay of the enforcement of a judgme®&ection 644, Paragraph one, Clause 3 of
CPL must be taken into account together with Agti2B of Regulation 861/2007, which
means that stay of a judgment adopted in the Earoggmall Claims Procedure is
permissible only in extraordinary circumstances(cary to the replacement or alteration
of enforcement).

736. The notion "extraordinary circumstances” means atitus in which the
enforcement of a judgment would violatadre public of the Member State of
enforcement’® Thus, Latvian court must make sure whether theealpin the Member
State of origin is substantiated with any of viaas of the right to fair trial referred to in
Article 6 (1) of EConvHR. It must be taken into aoat that enforcement cannot be
suspended on the basis of the exceptioordfe publid Suspension of enforcement may
be substantiated only with extraordinary circumeésnthat include situations, whieh
priori and quite obviously suggest a violation of the righfair trial in the Member State
of origin.

737. Within the meaning of Regulation 861/2007 the notidextraordinary
circumstances” means also situations in which #feradlant has already paid the fine
levied in the judgment.

738. If Latvian court has adopted a decision regardimg $tay of enforcement, the
bailiff shall suspend the records of the enforceintéra judgment until the time period
specified in the court judgment or until the cataten of this decision (see Section 560,
Paragraph one, Clause 6 and Section 562, ParagreplClause 3 of the Latvian CPL).
At the time when enforcement records are susperitdedjailiff does not perform forced
enforcement activities (Section 562, Paragraphdir@PL).

739. Drawbacks in CPL norms Successful operation of Article 23 of Regulation
861/2007 in Latvia may be encumbered because amibrment the Latvian CPL is
incomplete in the aspects mentioned below.

740. Section 644.0f CPL does not provide for whether a decision mhyeistrict
(city) court that has been adopted in relation tticke 23 of Regulation 861/2007 is
enforceable immediately or whether the submissioanoancillary claim regarding such
decision suspends or does not suspend the enfonterhéhe decision. At the moment

4’ Rauscher, T. Der Europaische Vollstreckungstitel dnbestrittene Forderungen. Miinchen : Sellier,
2004, S.14; Rauscher, T. (Hrsg.). Européischesl|pogess- und Kollisionsrecht EuZPR / EulPR
Kommentar. Minchen : Sellier, 2010, Art. 23 EG-¥tilitelVO (Pabst S.), Art. 23 EG-BagatellVO

(varga 1.)S. 181, 500.
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the only option is to apply Section 644f CPL (what regards Latvian court decisions
adopted in matters regarding the recognition anefafiorcement of a foreign court
judgment) and Section 206 of CPL based on analdlys, district (city) court decision
adopted in relation to Article 23 of the Regulati@ee Section 64%.Paragraph one of
CPL) should be subject to immediate enforcemertngssion of an ancillary claim does
not suspend the enforcement of the decision (adopteelation to Article 23 of the
Regulation). Section 64%f CPL in the respective matter should be improved.

741. There arise certain doubts about the efficiencthefoption "alteration of the type
or procedure of the enforcement of a judgment'uidet! in Section 644.Paragraph one,
Clause 2 of CPL. This occurs due to the reasonithtte application of Section 644.
Paragraph one of CPL the court must assess noffinbacial condition or other
circumstances of the debtor (as it is providedifoiSection 206 of CPL), but bases
provided for in Article 23 of Regulation 861/20Gahd they are either submission of an
appeal in the Member State of origin or expiry loé term for the submission of such
appeal, or initiation of the review procedure ie tflember State of origin. In such cases
alteration of the type or procedure of enforcemeititnot protect the defendant fromn
priori unfair enforcement of a judgment. Furthermorejcdat23 of the Regulation does
not provided for such type of stay or limitationesfforcement.

742. In Section 644, Paragraph one of CPL in respect to Article 23Refulation
861/2007 the legislator must broaden the legallatigm also towards judgments adopted
in Latvia in the European Small Claims ProcedurBserefore the first sentence of
Section 644, Paragraph one of CPL should be amended accolithg aforementioned

example

743. Competent courts (authorities) of the Member Statesaccording to Section
23'"® of Regulation 861/2007

No.

Member State

Competent court / authority

1.

Belgium

The court bailiffs are the authorities in Belgium which have competeto
enforce a judgment given by the court in the contéxhe European Small Claim
Procedure.

The authority with competence to apply Article Z3hee Regulation establishing
European Small Claims Procedurefist and foremostthe attachmenjudge
("juge des saisies (exécutidnand " beslagrechter (tenhuitvoerlegging) of the
place where the attachment is carried outPursuant to Article 1395 of th
Belgian Judicial Code, the judge of attachmentsdwmspetence in respect of g
actions for precautionary attachment and the me&paforcement. The territorid
jurisdiction is defined in Article 633 of the Begi Judicial Code.

The Court of First Instance, which has territorial jurisdiction under the Bielg
Judicial Code, also has competence in this respaint 5 of Article 569 of the
Belgian Judicial Code stipulates that the CourfFit Instance is competent
hear disputes regarding the enforcement of judgsnamd rulings. And it also hg
full jurisdiction pursuant to Article 566 of the Bgan Judicial Code.

e
all
|

Bulgaria

Court bailiffs (public and private) are competemt énforcement. For the purpos

of applying Article 23 of Regulation (EC) No 861(P0 of the Europeat

4’ The table includes information available in the répean Judicial Atlas in Civil Matters:
http://ec.europa.eu/justice _home/judicialatlas@titihl/sc courtsauthorit_Iv_Iv.htm
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Parliament and of the Council of 11 July 20@8DJ establishing a European Sm
Claims Procedure, competence shall rest with thetdwefore which the case
pending or, where a decision has come into fordly the court of first instanc
(Article 624(4) of the Code of Civil Procedure).

1. The competent authorities for enforcement inGaech Republic are the distri
courts and court executors. The entitled party may:

(a) lodge a petition for judicial enforcement oflecision with the court which hg
territorial jurisdiction;

(b) lodge a petition for an order of distraint wittie court which has territorig
jurisdiction, or

(c) lodge a petition for an order of distraint withy court executor.

When determining which district court has terrigbijurisdiction, the provisions @
Sections 84 - 86 of the Code of Civil Procedurd & used in cases falling und
paragraph (a), whereas in cases falling under papag(b) the provisions g
Section 45 of the Court Bailiffs and Enforcementt A¢do 120/2001, as lag
amended, ("Enforcement Code") will apply.

The judicial enforcement of decisions is governgdHe provisions of the Code
Civil Procedure, whereas in the case of court figithe Enforcement Code als
applies.More detailed information on enforcement in the €zRepublic has bee
published on thevebsite of the European Judicial Network

2. The Czech Republic has designated the districtrts as the compete
authorities for the purposes of the application Adaficle 23. Their territorial
jurisdiction is governed by Sections 84 - 86 of @ade of Civil Procedure in th
case of judicial enforcement (see paragraph (ayeggband by Section 45 of th
Enforcement Code in the case of enforcement ofcésid® by a court bailiff (seg
paragraphs (b) and(c) above).

The enforcing court is also the court with competefor the main proceedings.

Rulings given in European Small Claims Procedune&stonia are enforced 4
independent bailiffs. An application for enforcerneproceedings to b
commenced is to be submitted to the bailiff of tlebtor's place of residence
domicile or at the location of the assets. A listhailiffs' offices is available a
http://www.just.ee/4263.If an appeal is lodged against a ruling given ir
European Small Claims Procedure, the measuresdtaih in Article 23 of the
Regulation are applied by the district court withieh the appeal is lodged. If
court judgment is given in default and a petitisrioidged under Section 415 of t
Code of Civil Procedure to set aside the judgmigret,application for measures
be applied is to be submitted to the court rulinglee petition.

If an appeal has not yet been lodged, the measaiceslown in Article 23 of the
Regulation are applied by the court which delivetieel ruling on the case. Th
court competent to apply the measure laid downriicke 23(c) of the Regulatio
is the county court in whose jurisdiction enforcetng@roceedings are beirn
conducted or would have to be conducted. In thecksd down in Section 46 ¢
the Code of Enforcement Procedure, a decision &y ghe enforcemen
proceedings may be taken by the bailiff conductimg enforcement proceeding
as well as by the court.

a
ne
o

n ~+ Sa -

The competent authority for enforcement is theitbaihandated by the part
seeking enforcement. The competent authoritiesh@rimplementation of Article
23 of the Regulation are the Justices of the Peace.

The courts of first instance have competence foloreement and for thg
application of Article 23.

D

3. Czech Republic
4. Germany

5. Estonia

6. Greece

7. Spain

8. France

The competent authorities with respect to enforagnaee the bailiffs and, in th
case of attachment of remuneration authorised digtaict judge, the chief clerk
of the district courts.

For the purposes of the application of Article 23,

|28 Y]

° in the case of a judgment by default, the courtribunal with which the
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appeal is lodged can, before examining the megésna withdraw its judgment in
so far as it ordered provisional enforcement, whids the effect of stayin
enforcement;

. in all cases, the judge in chambers in an emerganclythe enforcing
judge after service of a court order or distrainiogler can order a stay of
enforcement by granting a period of grace to tHeatgArticle 510 of the Code g
Civil Procedure).

[(®]

=2

Ireland

An application for enforcement should be made te trelevant County
Registrar/Sheriff through the associated Circuiti€o

The relevant District Court is competent to deahvépplications for refusal, stgy
or limitation of enforcement.

10.

Italy

Ordinary civil courts have jurisdiction for enforaent. Ordinary civil courts have
jurisdiction for the stay or limitation of enforcemt under Article 23.

11.

Cyprus

The competent authorities for enforcing decisiond applying Article 23 a
the courts, which supervise the enforcement ofrtletisions in accordan
with the law.

12.

Latvia

In Latvia, sworn court bailiffs are competent tdagne judgments. In accordange
with Latvia's procedural legislation (Article 6441)), competence for applying
Article 23 of the Regulation, where a ruling madeaad is being enforced, ligs
with the district or city court (court of generairisdiction) in whose operational
territory the relevant foreign court decision islte enforced. If Article 23 of the
Regulation is enforced in connection with Articl&(2), i.e. if the decision i
enforced in the Member State in which it was takporsuant to Latvia's
procedural legislation (Article 206. (1) of the CiProcedure Law), competeng
for implementing Article 23 of the Regulation liedth the court (court of genera
jurisdiction) that issued the judgment in accordamdth the procedure provide
for in the Regulation.

U

o =

13.

Lithuania

Pursuant to Article 31 of the Law, a decision & tourt given under the European
Small Claims Procedure and approved by a certdficat standard form [
presented in Appendix IV to Regulation No 861/20¢all be considered an
enforcement document. The enforcement functionserdbrcement document
shall be carried out by bailiffs.
The applications referred to in Article 22(1) ofdréation No 861/2007 on refusal
to enforce decisions given in the European Smadlimd Procedure shall he
examined by the Court of Appeal of Lithuania.

The applications referred to in Article 23 of Reggidn 861/2007 to stay or lim
the enforcement of the decisions given in the EeaopSmall Claims Procedufe
shall be examined by the district court of the pla€enforcement.

n

—

14.

Luxembourg

The justice of the peace has competence with rédpeenforcement and the
application of Article 23.

15.

Hungary

In Hungary, for enforcement matters under the Ran :
- The following authorities have competence with eesjpo enforcement :
the local court operating at the seat of the coaontyt competent according to
- the debtor's domicile or seat in Hungary; odjdgithis,
- the location of the debtor's assets that areestibp enforcement,
- in the case of a Hungarian branch or represestafifice of an undertaking
having its registered seat abroad, the place obthech establishment or the
representative office; in Budapest, Bedai Kbzponti Kerlleti BirésddBuda
Central District Court].
- The authority with competence as regards the measuinder Article 23 :
In Hungary the enforcement court is competent t@lément the measures
provided for under Article 23. Under Hungarian lte enforcement court is
- the court to which the competent independenifbaiis appointed, or
- the local court competent according to the sdathe county court tg
which county court the county bailiff was appointéd the case of a
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metropolitan court bailiff, th&esti Kézponti Kerileti BirosagPest Centra
District Court].

16.

Malta

Depending on the residence of the person againstrwdnforcement is sought, tf
Court of Magistrates (Malta) or the Court of Magases (Gozo) have competen
with respect to enforcement and for the purposesrifle 23, pursuant to Article
10(4) of the Small Claims Tribunal Act (Chapter R80

ne

h

17.

Netherlands

The authorities responsible for the enforcemera decision in a European sm
claims case are the Dutch bailiffs.

For the authorities responsible for the applicatbrrticle 23 of Regulation (EC
No 861/2007, see Article 8 of the Implementing Liow European Small Claim
Procedures._Article 8 of the Implementing Law four&pean Small Claim
Proceduresn the case of applications for enforcement asrrefeto in Articles 22
and 23 of the Regulation, Article 438 of the Cofl€iwil Procedure is applicable.
Article 438 of the Code for Civil Procedute:Disputes which arise in connecti
with an enforcement are brought before a courtaigéd in the normal manne
or in whose jurisdiction seizure has been made revbae or more of the cases
issue is due to be heard or enforcement will beexhout.

2. Until an interim measure is obtained, the dispcd&n also be referred for

temporary injunction to the court hearing applicas for interim measures as

authorised in paragraph 1. Without prejudice tottger powers, the court heari
applications for interim measures can suspendrf@@ment for a certain time ¢
until a ruling has been handed down about the tésund can then decide that f
enforcement can only go ahead or be continuedéfcarity is posted. He can gra
“replevin”, with or without the posting of a seayriDuring the enforcement h
can order incomplete formalities to be rectifieigpdating which of the incomplet
formalities must be carried out again and who shedir the costs involved. He ¢

order that any third party involved must consenttihe continuation of the

enforcement and must then cooperate with the proeedvith or without the
posting of a security by the executor.3. If theecdses not lend itself to the iss
of a temporary injunction, the court hearing theplaation can, instead g
dismissing the application, if the claimant so resfs, refer the matter to the co
specifying the date on which it must be heard. $pondent who does not apps
on the date when called and whose lawyer has miacted the court on his beha

is not declared to be in default unless he beewgifsgaly called to attend the

proceedings at a date close to the date of theéngeas requested by the claimg
or set by the court at the claimant's request.dnlbbjection is made to the baili
responsible for enforcement which calls for thepim of an immediate interin
measure, the bailiff may present himself to thercwith the report he has draw
up in order to enable an interim measure to be tedopetween the involve
parties in respect of the objection. The court shdwalt the proceedings until th
parties can be called, unless, because of theenafuthe objection, it conside
that an interim measure is appropriate. The bailfho exercises hi
aforementioned authority without the agreementhef ¢laimant, can himself b
ordered to pay costs, if it transpires that higoamctvas unfounded. 5. An appe
against enforcement by a third party can be lodggdthe claimant and th
respondent.

all
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18.

Austria

The district courtsBezirksgerichtehave competence both for enforcement and
the application of Article 23. Territorial jurisdion is determined by the Austrig
Enforcement of Judgments Act.

19.

Poland

1. The measures provided for in Article 23(a) —dfthhe Regulation are applied

proceedings concerning the provision of securitythgy district court which ha
jurisdiction to hear the case. By way of exceptithe, measures are applied by t
regional court examining the appeal if the appigafor the provision of securit
was filed during the appeal procedfgticle 734 of the Code of Civil Procedure
2. The measures provided for in Article 23(a) —¢b}he Regulation are applie
as a rule, by the bailiff. In certain cases the petant body is the district couf
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The district court is competent only to stay enémnent proceedings (Article 23(
of the RegulationjArticles 739 742, and 755 8§ 1(3) of the Code ofilQ
Procedure).

20.

Portugal

The competent authority with respect to enforcenagmt the stay or limitation g
enforcement is the court in the place where thee amas tried or, where th
decision was given in another Member State, thatcauthe domicile of the
defendant.

21.

Romania

The authority competent to enforce the decisiorthis judicial enforcement
officer (executorul judedtoresc)of the jurisdiction in which the decision has
be enforced or, where the matter concerns the esgoof goods, the judicia
enforcement officer of the jurisdiction in whichethare located. If the goods th
can be tracked down are located in the jurisdichérmore than one court, th
competent authority may be any of the judicial ecdment officers employed b
those courts (Article 373 of the Romanian Civil @hd

Save where the law provides otherwise, the autheompetent to apply Articlé
23, or to suspend or limit enforcement, is @mforcement authority (instarva de
executare)or the court in whose jurisdiction enforcemeniidé effected.

22.

Slovakia

The competent authorities for enforcement will he tourt executorssgdn
exekutor). The competent authorities for the implementatdrirticle 23 of
the Regulation will be the courts.

23.

Slovenia

Competent authorities with respect to enforcemadt @ompetent authorities fq
the purposes of the application of Article 23.

Jurisdiction for enforcement lies with tlkeunty court (Article 5 of the Execution
of Judgments in Civil Matters and Insurance of @kiAct, Official Gazette of thg
Republic of Slovenia No 3/2007, 12.1.2007, p. Z0Z — UPB4).County courts
are also competent for the purposes of Article 23.

24,

Finland

In Finland the bailiff is the competent authority the enforcement of judgmen
given in the small claims procedure. The initiatmnenforcement is governed |

Chapter 3 of the Enforcement Code (705/2007). Taiéffbin the respondent's

place of residence or domicile or another locabsgment authority is compete
to act. The bailiff is also competent for the pwpmf applying Article 23. Th
district bailiff him/herself decides on the measureferred to in the article.

25.

Sweden

The Swedish Enforcement AdministrationKrénofogdemyndighetg¢n has
competence with respect to enforcement in Swedeh aso takes decision
pursuant to Article 23.

=
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26.

United Kingdom

1. England and WalesAs is the case in our domestic small claims prapedt
will be the responsibility of the successful pantythe European Small Clain
Procedure to arrange for enforcement of the coorter.

The competent authority for the purposes of enfoer®, and for the purposes
Article 23 will be the county court and the High @b Contact details ar
provided in a) above.

2. ScotlandAs is the case in our domestic small claim procedumwill be the
responsibility of the successful party in the Ewap Small Claims Procedure
arrange for enforcement of the court's order.

The competent authority for the purposes of thdieguon of Article 23 will be
the sheriff court.

3. Northern IrelandAs is the case in domestic small claim proceduvélitbe the
responsibility of the successful party in the Ewap Small Claims Procedure
arrange for enforcement of the court's order.

The competent authority for the purposes of thdiegon of Article 23 will be
the Enforcement of Judgments Office and the MaBieiorcement of Judgments,
4. Gibraltar

The competent authority for the purposes of enfoer and for the purposes
Article 23 shall be the Supreme Court of Gibraltar.

to

to
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2.14. Recognition and enforcement in another state

2.14.1 Recognition and enforcement without the requirementdeclare

744. According toArticle 20 of Regulation 861/2007

1. A judgment given in a Member State in the Eumapg@mall Claims Procedure
shall be recognised and enforced in another Men3ltate without the need for a
declaration of enforceability and without any pdsigly of opposing its
recognition.
2. At the request of one of the parties, the couttibunal shall issue a certificate
concerning a judgment in the European Small Clafnscedure using standard
Form D, as set out in Appendix IV, at no extra cost

745. Judgment given in the European Small Claim Proceediifers from EEO by the

fact that the first includes enforceability in theope of EY’’ (except in Denmark).

746. Atrticle 15 (1) of Regulation 861/2007 suggests @hatidgment in the European
Small Claim Procedure acquires an autonomous EWbregdbility, namely, such
judgment shall be enforceable notwithstanding amssible appeal in the Member State
of origin. Thus, in other Member States it shalljuee no enforceability declaration
(executive procedure), and there is no opportutotyobject such recognition (i.e. to
initiate a recognition procedure). Majority of tBeiropean Small Claim Procedures has
been established at an autonomous EU level, inauldy use of specific standard forms
for the scope of EU — from the submission of theli@ption to issuance of the
certification on the judgment (See Articles 4-20 Régulation 861/2007). Certainly,
specific procedural issues may be observed, whielrstll reserved at the discretion of
national laws and regulations (for example, parsiatvice of the courts documents,
forced enforcement procedures, form and contetiteofjudgment).

747. Thus, a certification on a judgement in the Europ&mall Claim Procedure
issued in one Member State (completed Form D) dlelmmediately enforced in other
Member States, furthermore, without any intermedmbcedure (exequatur procedure or
registration procedure; except the refusal of exdorent option provided for in Article
22 of Regulation). Judgment to be enforced shalerenforceability of the scope of EU
rather than that of the issuing state (unlike EEO).

748. Atrticle 17 of Regulation 861/2007 suggests that jtrdgment in the European
Small Claim Procedure shadhter into force from the moment specified by law of the
Member State of origin. In Latvia, such court judgrh shall come into lawful effect
when the time period for its appeal in accordanib appellate procedures has expired
and no appeal has been submitted (Section 203gmaataone of CPL). According to
Section 415, Paragraph one of CPL an appellate kempegarding a judgment of a first
instance court may be submitted within 20 days ftbe day of pronouncement of the

47" Seidl, S. Auslandische Vollstreckungstitel undaimdischer Bestimmtheitsgrundsatz. Jena : Jenaer
Wissenschatftliche Verlagsgesellschaft, 2010, S. 232
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judgment. Latvia, in accordance with Section 25 (@) of Regulation 861/2007 has
stated to the European Commission as follows:

Pursuant to Latvia's procedural legislation govemgijudgments by a court of
first instance, parties to the proceedings may stulbamappeal within 20 days of
the pronouncement of the judgment (Articles 4139 415(1) of the Civil
Procedure Law). If a court of first instance hasused an abridged judgment and
set a different deadline for delivery of the fuldgment, the time period for an
appeal runs from the date set by the court forvéeyi of the full judgment (Article
415(2) of the Civil Procedure Law). Similarly, appeal against a judgment by a
court of appellate instance may be submitted bytigmrto the proceedings in
accordance with cassation procedures, the cassatmnplaint being submitted
within 30 days of the judgment being issued (Aetich50(1) and 454(1) of the
Civil Procedure Law). If an abridged judgment haeb issued, the time period
for an appeal runs from the date set by the coartd full judgment. If the
judgment is drawn up after the designated datefithe period for submitting an
appeal against the judgment runs from the dateobdia issue of the judgment
(Civil Procedure Law 454(2))®

749. As it may be concluded, judgments in the EuropearallSClaim Procedure in
Latvia shall be appealed in a different way thadgjuents in national small claim
procedures (See Section 28@f CPL, according to which a court judgment in et
regarding claims for small amount may not be amgkah accordance with appeal
procedures)This issue in future, probably, shall be consideredby the Latvian law
authority, namely, whether the two-phase appeal preedure established in Section
303 of CPL shall not be applied also to judgments in t& European Small Claim
Procedures

750. According to Article 20 (2) of Regulation 861/2003rtification concerning a
judgment in the European Small Claim Proceduren{FD) shall be issued by the court
at the request of one of the parties rather thaitsawn initiative €x officig. CPL of the
Republic of Latvia, Section 541.Paragraph 4.states that a court shall draw up the
certificate referred to in Article 20 (2) of Eurgpe Parliament and Council Regulation
No. 861/2007 upon the request of a participanhermatter. Submission of the request
shall be at no extra cost. Request on issuancesntification (Form D) the claimant
usually includes in their claim (Form A), notingghact in Item 9 of Form A. However,
if judgment of the Latvian court in the European @nClaim Procedure shall be
enforced in Latvia, issuance of such certificasbiall be considered unnecessary.

"8 For the statement of the Republic of Latvia see:
http://ec.europa.eu/justice_home/judicialatlas@iiihl/sc _courtsappeal lv.jsp?countrySession=19&#Bta

age0
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3. Regulation 1896/2006

3.1. Introduction

751. As mentioned above, in 2002, European Commissioptad the Green Paper On
a European Order for payment procedure and on mesatusimplify and speed up small
claims litigation?’® which assessed both procedure for the recovempadntested claims
in the Member States and the possible solutionnigementing such procedure at the
European level.

752. The purpose of this Regulation 1896/2006 is to §fmmspeed up and reduce the
costs of litigation in cross-border cases concernimcontested pecuniary claims
(Recital 9 of Preamble, Article 1) by creating ar@pean order for payme(iereinafter
referred to a£PO) procedureOverall, the European order for payment procedsre i
similar to the preventive procedure contained enlthtvian national legislation.

753. When applying the Regulation, it is important t&keanto account that on 16
October 2012, Commission Regulation (EU) No. 9362@4 October 2012) was
published on amending the Appendixes to Regula(ie@) No 1896/2006 of the
European Parliament and of the Council creating umofgiean order for payment
proceduré® It means that new forms of the European ordepé&yment procedure have
been approved. Regulation 936/2012 entered intcefarn the seventh day after
publishing, consequently, on 23 October 2012. Ftbis date, the new forms shall be
used. If EMR application to the court was submittedil 23 October 2012, the former
form shall be used.

754. Forms available in the Atlas here:

http://ec.europa.eu/justice _home/judicialatlastihl/epo_information_Ilv.htm?country
Session=2&

3.2. Material scope

755. According to Article 4 of Regulation 1896/2006, Bpean order for payment
procedure shall be established only for the cabacbf pecuniary (financial) claims for a
specific amount, i.e. non-payment or insufficieayment, or late payment, non-delivery
of goods or delivery of defective goods, or nonnaaly of services or delivery of poor
services, if can be measured financially (See Adpehnitem 6).

"9 Green Paper On a European Order for payment gmoeeand on measures to simplify and speed up
small claims litigation [2002] COM 746, p. 58-59.
“800J L 283, 16.10.2012, p. 1-23.
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756. Article 2 (2) of Regulation establishes scope oplaation thereof, which is
identical to Regulations 805/2004 and 861/2007ewwed above. Namely, Regulation
1896/2006 shall apply toivil and commercial mattersin cross-border cases, whatever
the nature of the court or tribunal. It shall natemd, in particular, toevenue, customs
or administrative matters or the liability of the State for acts and omissions in the
exercise of State authoritgdta iure imperi).
757. The concept of ¢ivii and commercial matters' shall be interpreted in
accordance with the already reviewed RegulatiomsthErmore, it must be noted that
Item 6 of Appendix | form to Regulation 1896/2006edtly identifies several categories
of civil and commercial matters:

757.1.  Sales contract;

757.2. Rental agreement — movable property;

757.3. Rental agreement — immovable property;

757.4. Rental agreement — commercial lease;

757.5.  Contract of service - electricity, gas, water, péon

757.6.  Contract of service — medical services;

757.7.  Contract of service — transport;

757.8. Contract of service — legal, tax, technical advice;

757.9. Contract of service — hotel, restaurant;

757.10. Contract of service — repair;

757.11. Contract of service — brokerage;

757.12. Contract of service — other,

757.13. Building contract;

757.14. Insurance contract;

757.15. Loan;

757.16. Guarantee or other collateral(s);

757.17. Claims arising from non-contractual obligationghéy are subject to an

agreement between the parties or an admission bf (eg. damages, unjust

enrichmer?);

757.18. Claims arising from joint ownership of property;

757.19. Damages — contract;

757.20. Subscription agreement (newspapers, magazine);

757.21. Membership fee;

757.22. Employment agreement;

757.23. Out-of-court settlement;

757.24. Maintenance agreement.

3.3. Geographical scope

758. Similar to Regulations reviewed above, this Regoiatl896/2006 shall not be
applicable to Denmark (See Article 2 (2) of Regolat as well as Recital 32 of

81 Official translation into Latvian Hetaisriga bagitibas iegi$and.
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Preamble). However, the United Kingdom and Irelandaccordance with Article 3 of
the Protocol on the position of the United Kingdand Ireland appendixed to the Treaty
on European Union and the Treaty establishing thefean Community, have given
notice of their wish to take part in the adoptiowl application of this Regulation (Recital
31 of the Preamble).

3.4. Temporal scope

759. According to Article 33 of Regulation 1896/2006 13HRegulation shall enter
into force on the day following the date of its padtion in theOfficial Journal of the
European Unionlt shall apply from 12 December 2008, with theaption of Articles
28, 29, 30 and 31 which shall apply from 12 Jun@g20

760. Unlike Regulation 805/2004, EU legislator in thisdrlation has stated no
specific date, on which Regulation 1896/2006 skatér into force.

3.4.1. Date of entry into force

761. Since Regulation 1896/2006 in tiafficial Journal of the European Uniohas
been published on 30 December 26t shall enter into force on the following day.i
31 December 2006

3.4.2. Beginning of application of Regulation

762. Although Regulation 1896/2006 shall enter into éoan 31 December 2006, it
may not be applicable from this date. EU legisldias stated two dates, from which
specific articles of the Regulation shall be valid:

762.1. Articles 28, 29, 30, and 31 of Regulation shall dgplicable from12
June 2008 The abovementioned provisions establitle Member States'
obligation to cooperate to provide the general public andegsional circles with
information on costs of service of documents andicvhauthorities have
competence with respect to enforcement of EOP Her gurposes of applying
Articles 21, 22 and 23 of Regulation. They alscalkksh obligation of the
Member States to provide to the European Commigsi@nmation specified in
Article 29. Articles 30 and 31 of Regulation estsiblobligation of the European
Commission.

762.2. Other articles of Regulation shall be applicalterf12 December 2008
It means that an application for the European ofolepayment the claimant may
submit to the court from this date — 12 DecembeO&0According to

82 See the date of publicing of the Latvian textsi@n of RegulationOfficial JournalL 399, 30.12.20086,
p. 1-32
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Article 7(5) of Regulation "The application shaét bubmitted in paper form or by
any other means of communication, including elegtroaccepted by the Member
State of origin and available to the court of arigi
763. Latvia has announced the European Commission that analpfifeation may be
submitted in writing (in paper format) in persontbrough an authorized person, or by
mail delivery. Lithuania has announced the European Commission that an EOP
application may be submitted directly or by mailivkry. Estonia has announced the
European Commission that an EPO application maguienitted in person, by mail

delivery, by fax or by electronic data transfer mhels?*®*

3.5. Cross-border cases

764. The concept of ¢ross-border" cases is defined in Article 3 of Regulatfh.
According to Article 3(2) of Regulation 1896/2006is established that a cross-border
case is one in which at least one of the partiedomiciled or habitually resident in a
Member State other than the Member State of thetcseized Domicile shall be
determined in accordance with Articles 59 and 68mfssels | Regulation (Item 2 of the
article), furthermore, the relevant moment for deiaing whether there is a cross-border
case shall be the time when the application foun@gean order for payment is submitted
to the court.

765. This "cross-border" definition contained in the Rlgion in English complies
with the definition stated in Article 3 of Regulai 861/2007, though in Latvian the term
"court seizetlhas been translated slightly differently, naméftyRegulation 861/2007 as
"tiesa, kas uzkusi tiesvetbu lieg", while in Regulation 1896/2006 as "pilas
saiemud tiesa"?®> Considering that submission of the claim applaatand receipt of

“83 hitp://ec.europa.euljustice_home/judicialatlastivil

“84 Translation of Article 3 part one of Regulatiorinisorrect, since insatead of the collocation "paghs
dzivesvieta", the collocatioriérasta uztureSaras vietd' should be used. For comparison please see text of
Regulation in English, German and French: "domioilehabitually rezidence"(English); "Wohnsitz oder
gewohnlicher Aufenthalt" (German); "domicile ourgaidence habituelle" (French).

Furthermore, reference to "kas nav fbassaemudis tiesas atrasas datbvalsts” has been interpreted
wrongly. The only provision of Latvian text versiafi Regulation, which includes the word "claim", is
Article 5 part two: ""Member State of enforcementéans the Member State in which enforcement of a
European order for payment is sought”. As a resfuttuch systemic interpretation, the person applyire
Latvian text version of the Regulation will drawdowrong conclusion that the receiving court's Memb
State shall be the Member State, to whose courtldien on enforcement of EPO has been submitted.
While in English, German and French text versioh&egulation, we can see the opposite, nanielg,

the Member State, to whose court the application oissuance of EPO has been submittedMember
State other than the member State of the couredeigEnglish); "(..) in einem anderen Mitgliedstadd
dem des befassten Gerichts" (German); "(..)dan&tahmembre autre que I'Etat membre de la jurioiicti
saisie"(French). As we may see, Article 3 part ohkatvian text version of Regulation shall be ddased
misleading and indicates to another Member Staée= Budevska, BEiropas makgjuma rkojuma
procedira: piemeroSana un prokmjautzjumi. Jurista \ards No. 24/25, 16.06.2009

85 "For the purposes of this Regulation, a cross-omise is one in which at least one of the paigies
domiciled or habitually resident in a Member Staitger than the Member State of the court seised.”
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the claim application are different procedural @sassuch difference in the translation
shall be considered significant. It would be carrex translate this concept in both
Regulations as "tiesa, Kucelta praga”, and court already known as competent to hear
this claim?%®
766. For further details and comments on the concefxtroks-border case” please see
explanation of Regulation 861/20042(F, 447. 8), however, we should emphasize the
principal issues once more. At least one of padtesl have their domicile or habitual
place of residence not in the Member State whexgtbceedings have been brought, but
in another Member State (except Denmark). Domiail¢he other party may be at any
third country outside E’ The court where EPO application is submitted shiays
be located at a EU Member State; court state andaile state of both countries cannot
be the same EU Member State, furthermore, domioild®th parties must be located in
EU Member States, they cannot be located in amg ttountries. For example, cross-
border state is not valid in the following case®$s-border case examples see in chapter
on Regulation 861/200428 § of Research):

Example 1

Creditor resident of
Latvia

Latvian court

Application on
issuance of EOP

Debtor: resident of
Latvia

Example 2

Creditor: resident of
Denmark

Lithuanian
court

Application on
issuance of EOP

Debtor: resident of
Canada

8¢ See:Amendment to Council Regulation (EC) No. 44/2002 (®ecember 2002) on jurisdiction and the
recognition and enforcement of judgments in civilaommercial matters (OJ L 12, 16.1.2001) (Special
Edition in Latvian, Ch. 19, Vol. 4, p. 42)

87 See Rudevska, EEiropas makagjuma rkojuma procedra: piemzro$ana un prokdmjautzjumi. Jurista
Vards No. 24/25, 16.06.2009
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767. Authors of the Research have repeatedly emphagstzatdphysical person's
domicile for the purpose of this Regulation and BrusseRegulation shall not be
considered autonomous concept, since the courthef Member State, which have
received the case, must translate it accordingdo hational law. Namely, Article 59(1)
of Brussels | Regulation states that, to establidtether a person's domicile is located in
the Member State, to whose court the claim has lsebmitted, the court shall apply
their laws and regulations.
768. The Latvian court, to establish domicile of a Latviphysical person, will assess
Section 7 of Civil Law, which states that Placeesdidence (domicile) is that place where
a person is voluntarily dwelling with the expressroplied intent to permanently live or
work there. However, to establish a person's ddeniai another state, the court shall
apply the Member State's laws and regulations kom@ance with Article 59(2) of
Brussels | Regulation. If a Latvian and an Ameriegnee that jurisdiction be held by the
English court, the English court must establish thbee the Latvian's domicile is
according to the Latvian law, in order to establfsArticle 23 of Brussels | Regulation
on exclusion of jurisdiction shall be applicable.
769. Furthermore, Article 59 of Brussels | Regulatiomizins no reference to the
collocation ‘place of residencg while this term has been mentioned in Articl&)3¢f
Regulation, since there can be cases where donoicilee parties may be impossible to
establish, but it is determinable (rather than terary) place of residence. Thus, the
place of residence will be established from circtamses of the case by the court
autonomously in each case (35 § of the Research).
770. Domicile of a legal personjn turn, is an autonomous concept, and it does not
make courts of the Member States to refer to imtgwnal private law provisions (See
4368 and further paragraphs of this Research). NarBeussels | Regulation clearly
states criteria for legal person's domicile:

For the purposes of this Regulation, a companytbewlegal person or association

of natural or legal persons is domiciled at theqdavhere it has its: a) statutory seat,

or b) central administration, or c) principal placef business. "Company or legal

persori shall be considered legal persons of any form,wadl as organizations
having no status of a legal person.

3.6. Jurisdiction and establishment thereof

771. In Column 4 of standard Form A of Regulation 18962, creditor must state
existence of cross-border case. There is no regemeto submit any evidence with the
form, whether the case really is of cross-bordéumeaand whether the court really holds
the jurisdiction, thus, the court is unable to thiermation and it must rely on honesty of
the creditor. Furthermore, it may be difficult foonsumer to understand meaning of
jurisdiction. Form offers the following jurisdictiochoices:
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3. Grounds for the court's jurisdiction
Codes:
01 Domicile of the defendant or co-defendant
02 Place of performance of the obligation in questi
03 Place of the harmful event
04 Where a dispute arises out of the operatio@shvanch, agency or other establishment, the jace
which the branch, agency or other establishmesitusited
05 Domicile of the trust
06 Where a dispute arises concerning the paymeenadneration claimed in respect of the salvage of
cargo or freight, the place of the court underatthority of which the cargo or freight is or collave
been arrested
07 Domicile of the policyholder, the insured or tieneficiary in insurance matters
08 Domicile of the consumer
09 Place where the employee carries out his work
10 Place where the business which engaged the gegpis situated
11 Place where the immovable property is situated
12 Choice of court agreed by the parties
13 Domicile of the maintenance creditor
14 Other (please specify)
Code: Specification only for code 14

772. As stated above, when reviewing Regulation 861/2(®5e4368 and further
paragraphs of this Research) to establish a craskeb case, domicile of the parties or
habitual place of residence shall be used, whité lements as the place of enforcement
of agreement or place of concluding of the agreenaglh not be taken into account.
Thus, a creditor having their place of residencd.atvia will have an opportunity to
apply the Regulation in relation to a debtor whkit place of residence in Latvia only, if
the creditor can justify that jurisdiction in anetiMember State is according to Article 6
of Regulation 1896/2006. Namely, Article 6 statdmttthe jurisdiction shall be
determined in accordance with the relevant rulesCommunity law, in particular
Brussels | Regulatiorhus, jurisdiction issue shall be considered as ord the initial
issues Namely, when filling in Form A, creditor shallag¢ in Column 3 reason for the
court's jurisdiction.

773. It shall be stated briefly that according to BrusdeRegulation, the court with
jurisdiction shall be determines as followsrst, Article 2 of Brussels | Regulation
establishes the classiaattor sequitur forum reprinciple, i.e. the defendant may always
be sued in the courts of their Member State. I3 #ase the defendant must have
domicile right in the Member State irrespective tbéir nationality. Thus, a Russian
citizen, having their place of permanent resideimckatvia, for instance, has received
permanent residence permit according to Article &4 Immigration Law®® thus
confirming their purpose to live or work permangnfibr purpose of Article 7 of CL
and/or Ukrainian company with its principal pladebasiness in Lithuania, for instance,
plant will be scope of Regulations.

88 Immigration Law: Law of the Republic of Latviatvijas estnesis20.11.2002, No169.

© Dr.iur. Inga K&evska © Dr.iur. Baiba Rudevska © Law Office of Ingatevska 250



774. Second Column 3 part one of Form | of Regulation 189@&/2Gstates that a
justification for court's jurisdiction may be alsdomicile of co-defendant. Thus,
Regulation 1896/2006 does not exclude opportunityubbomit application against several
debtors. Here, Article 6(1) of Brussels | Regulatghall be applied here, which states
that a person domiciled in a Member State may la¢ssued, where he is one of a number
of defendants, in the courts for the place whereare of them is domiciled, provided
the claims are so closely connected that it is éigpe to hear and determine them
together to avoid the risk of irreconcilable judgn®e resulting from separate
proceedings. National courts must establish onsa-bg-basis, if claims are sufficiently
related’® Certainly, the claimant may use opportunities jates for therein and select,
in which court suing of defendants shall be thetrbeseficial, both considering material
and procedural provisions. Forum shopping shallb@tonsidered condemnable, if not
used in bad faitA%

775. Third, Column 3 part one of Form | of Regulation 189&2@n accordance with
Brussels | Regulation provides opportunity for d®dto choose special jurisdiction
provided for on Article 5 of Brussels | Regulatith and irrespective of the defendant's
domicile. The special jurisdiction is based on ¢lesest relation between the dispute and

89 See Decision of ECJ dated by 27 September 198hs$e 189/87Athanasios Kalfelis v. Bankhaus

Schroder, Muncheyer, Hengst un Co, Bankhaus Schrddisnchmeyer, Hengst International SA, Ernst

Markgraf ECR [1998], p. 5565.

90 See Kaevska, |.Taktisks tiesvetbas sekas un identisku pitas izskatSanas principiAktuzlas tiesbu

realizgcijas probkmas: LU 69. konferences rakstuzkims.LU Akademiskais apads, 2011, p. 119-126

91 Brussels | Regulation, Article 5:
A person domiciled in a Member State may, in anoihember State, be sued: 1. a) in matters
relating to a contract, in the courts for the plaseperformance of the obligation in question; b)
for the purpose of this provision and unless otheewagreed, the place of performance of the
obligation in question shall be: - in the case loé tsale of goods, the place in a Member State
where, under the contract, the goods were delivereshould have been delivered, - in the case of
the provision of services, the place in a MembateSivhere, under the contract, the services were
provided or should have been provided, c) if subgeaiph (b) does not apply then subparagraph
(a) applies; 2. in matters relating to maintenande, the courts for the place where the
maintenance creditor is domiciled or habitually it or, if the matter is ancillary to
proceedings concerning the status of a personhéncourt which, according to its own law, has
jurisdiction to entertain those proceedings, unldkat jurisdiction is based solely on the
nationality of one of the parties; 3. in matterdateng to tort, delict or quasi-delict, in the casr
for the place where the harmful event occurred @yrmoccur; 4. as regards a civil claim for
damages or restitution which is based on an adngivise to criminal proceedings, in the court
seized of those proceedings, to the extent thatabart has jurisdiction under its own law to
entertain civil proceedings; 5. as regards a digparising out of the operations of a branch,
agency or other establishment, in the courts f& pilace in which the branch, agency or other
establishment is situated; 6. as settlor, trustebemeficiary of a trust created by the operatidn o
a statute, or by a written instrument, or creatadlly and evidenced in writing, in the courts of
the Member State in which the trust is domicileda§ regards a dispute concerning the payment
of remuneration claimed in respect of the salvaf@ @argo or freight, in the court under the
authority of which the cargo or freight in questi@) has been arrested to secure such payment,
or b) could have been so arrested, but bail or ptsecurity has been given; provided that this
provision shall apply only if it is claimed thatetllefendant has an interest in the cargo or freight
or had such an interest at the time of salvage.
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the courf®® Article 5(1)(a) states that in matters relatingat@ontract, person may be
sued in the courts for the place of performanci@fobligation in question.

776. "Contract" in this case shall be interpreted autonomouslynfnational laws, and

it shall be assigned as broad meaning as posstbie. mutual intention to be bind,
according to which each of parties must fulfil thgreed obligatioi>> Scope of this
definition will include also unilateral documents,g. cheques, invoices, bills of
exchange, guaranties, as well as preliminary cotg@nd binding memoranda.

777. More specific terms are provided in relation dales and service contracts
namely, if parties have not agreed otherwise, seaa# sales contract, the debtor may be
sued in the courts of the Member State where asupi the contract the goods have
been delivered or they should have been deliveBs (Article 5(1)(a) of Brussels |
Regulation) or, in case of service contfatt where services were provided or should
have been provided (See Article 5(1)(b) of Brust&egulation).

778. Even if the provision seems clear at first, in pica; it may be not so clearly. Let
us look at an example. The Italian comp&m®ySafetyhas supplied to vehicle producers
airbags, acquiring components used in this system the German compar@yar Trim.
KeySafetygave a warning notice on the contract, and a tkspuacurred between the
parties both in relation to the nature of the cacttiand jurisdiction. ECJ had to answer
guestion of the German court, whether Article 3{)L)¢f Brussels | Regulation may be
applicable in cases when a contract on productiogoods according to the customer's
quality and safety requirements is concluded. Thus,court, to determine jurisdiction,
shall assess where the sale contract ends andrifieescontract begir§>

779. The court states that concepts used throughouRéggilation shall be translated
autonomously from national law, assessing salesitieh both in provisions of EU law
and international la#?® inter alia, considering Vienna Convention (1980) on Contracts
for International Sale of Goodd’ where Article 3 part one states that Contractstter
supply of goods to be manufactured or producedi@iee considered sales unless the
party who orders the goods undertakes to supplylstantial part of the materials
necessary for such manufacture or production. Thus,abovementioned provisions
providing an indication that goods to be delivesbdll be produced first, fail to amend
gualification as a sales contract, unless the rsalles not supplied significant part of

92 Magnus, U., Mankowski, P. (edEuropean Commentaries on Private International LBmssels I.
Regulation(2nd edn, SELP 2012), p. 105.

S |bid., p. 121.

494 Traditionally, service contracts will be consigércontracts on broker, commercial agent, distoiut
franchise services, as well as contracts on resegmivate detective, forwarding agent, marketing,
architect, lecturer, lawyer, accountant etc. sewicSee Magnus, U., Mankowski, P. (eByropean
Commentaries on Private International Law BrusseRegulation(2nd edn, SELP 2012), p. 154.

9% Decision of ECJ dated by 25 February 2010 indhse: C — 381/0€ar Trim GmbH v. KeySafety
Systems SECR [2010], p. | — 01255.

% |bid, paras. 34-38.

97 The United Nations Convention On Contracts For Tiernational Sale Of Goods: International
Treaty.Latvijas \estnesis03.07.1997, No. 170.

© Dr.iur. Inga K&evska © Dr.iur. Baiba Rudevska © Law Office of Ingatevska 252



materials, and it was not established in this cBaghermore, special instructions by the
seller shall not be considered materials.

780. After establishing that it is a sales contract, toairt had to determine where
according to the contract the goods were or shbaige to be delivered for purpose of
Article 5(1)(b) — where goods were transferred wigdy of where goods were physically
transferred to the first carrier to further deliterthe buyer. Here, ECJ states that, first,
contract provisions shall be asses5&dor example, whether parties have not agreed on
Incoterms®®° or whether it can be established by applying halieable law chosen by
the parties® If there is no such agreement, then, the plac&anfsferring goods for
purpose and system of Article 5(1)(b) of BrusseRegulation shall be, where goods
have been received at their destination, i.e. teared to the buyer, since transfer of
ownership rights for goods from the seller to thwdr shall be considered one of main
elements in sales contrac®$ Thus, this place shall be the one, which formsisiodink
between the transaction and the court, requirethicourt to establish their jurisdiction
according to regulations. This logic jurisdictioetdrmination chain can also be used
when applying Regulation 1896/2006.

781. As mentioned above, Regulation 1896/2006 may bdieapmlso to cases on
individual employment contracts and in these cases jurisdiction will be determine
according to Section 3 and Section 5 of Bruss&sdulation, respectively. In relation to
employment contracts those can be places whereeni@oyee performs their work
activities, or where the company employing the eetipe employee is situated (See
Column 3 of Form | of Regulation 1896/2006). Namedgcording to Article 19 of
Brussels | Regulation, employee shall be entittedioose where to sue the employer —
either in the courts of the Member State whereetmployer is domiciled or in another
Member State in the courts for the place whereetin@loyee habitually carries out his
work or in the courts for the last place where ks, or, if the employee does not or
did not habitually carry out his work in any oneuntry, in the courts for the place where
the business which engaged the employee is or waatesl. To safeguard the more
vulnerable party — employee, an employer may bprareedings only in the courts of
the Member State in which the employee is domidjketicle 20).

782. In insurance cases similar to consumer and employment cases, theemor
vulnerable party is safeguarded (insured, benefi@avictim). In relation to jurisdiction,

an insurer may be sued in the Member State of taricile®®? as well as policyholder,

9% Decision of ECJ dated by 25 February 2010 indhse: C — 381/0€ar Trim GmbH v. KeySafety
Systems SECR [2010], p. | — 01255, para 54.

%% INCOTERMS 2010®. ICC Services, 2010.

% For example, according to the Vienna Conventionmernational Contracts on Sale of Goods (1980),
Section 31

%1 gee the Vienna Convention on International Cotgran Sale of Goods (1980), Section 30

%92 An insurer who is not domiciled in a Member State has a branch, agency or other establishment in
one of the Member States shall, in disputes ariging of the operations of the branch, agency or
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insured or beneficiaryclaimant) may sue the insurer in the Member Stateere he is
domiciled®®® Article 10 also provides for additional jurisdimti in case of liability €x
delicto or ex contract) and real estate insurance. In these cases theeinway be sued
in the state where the damage has occurred. Whilénsurer irrespective of their
domicile, may bring proceedings only in the cowtshe Member State in which the
policyholder, insured or beneficiary (defendantd@niciled according to Article 12 of
Brussels | Regulation.

783. Consumer contracts also will be included in the purpose of Regulation
1896/2006. Article 6(2) of Regulation 1896/2006r(#ar to Article 6(1) of Regulation
805/2004) establishes an exclusive jurisdictiorvigion for consumers, furthermore this
provision is broader that that contained in Pamf4Brussels | Regulation. Namely,
Article 16 of Brussels | Regulation states thabasumer may bring proceedings against
the other party to a contract either in the coaftthe Member State in which that party is
domiciled or in the courts for the place where ¢basumer is domiciled (Item 1). While
proceedings may be brought against a consumerebgthier party to the contract only in
the courts of the Member State in which the consumdomiciled (Item 2). Consumer
contracts are defined in Article 15 of Brussels égRlation. While Article 6(2) of
Regulation 1896/2006 states that, if the claimtesléao a contract concluded by a person,
the consumer, for a purpose which can be regardedbeng outside his trade or
profession, and if the defendant is the consunmy, the courts in the Member State in
which the defendant is domiciled, within the megniof Article 59 of Brussels |
Regulation, shall have jurisdiction. If after thenclusion of the contract the consumer
moves to another Member State, jurisdiction mustéarched according to the latest
place of domicile.

784. According to Column 3 of Appendix | to RegulatioB96/2006, as a justification
fro jurisdiction, the place is mentioned whehe real property is situated forum rei
sitae principle). Here, when applying Article 22 of Begds | Regulation, in proceedings
which have as their object tenancies of immovabitgperty concluded for temporary
private use for a maximum period of six consecutianths, the courts of the Member
State in which the defendant is domiciled shalb dlave jurisdiction, provided that the
tenant is a natural person and that the landloddthe tenant are domiciled in the same
Member State.

785. Regulation 1896/2006 may be applied also when ooy non-fulfilled
maintenance obligations and jurisdiction will be determined accordingth@ Council

establishment, be deemed to be domiciled in thambr State. See Article 9 part two of Brussels |
Regulation.
03 See Article 9 part one of Brussels | Regulation.
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Regulation (EC) No. 4/2009 on jurisdiction, applilzalaw, recognition and enforcement
of decisions and cooperation in matters relatingi&intenance obligatior?s?

786. If parties by contract have agreed on the placeesdlving the dispute, Code 12
shall be marked in Column 3 of Appendix | to Regjola 1896/2007. Autonomy or
freedom of the parties to conclude jurisdictionemgnents shall be feasible except in
insurance, consumer, employment or real propenyeagents, if such agreements are not
in line with mandatory jurisdiction provisions ofrisels | Regulation. However,
considering that Regulation 1896/2006 requiresuimrsssion of documents to the court
to confirm existence of jurisdiction, we may relgly on the honour of parties that the
provided contractual jurisdiction will be indicated

787. Summarizing, it shall be noted that all provisiof®russels | Regulation shall be
considered when applying Regulation 1896/2006 tagd in Column 3 of Appendix I,
where choice for justification of jurisdiction shdle made. Competency of general
jurisdiction court will be governed by national laim Latvia — Sections 24 and 25 of
CPL.

788. Similar to two Regulations mentioned above, theceph of ‘tourt institution ",
mentioned in Article 2(1) shall be interpreted #$ame, though, it must be noted that
according to Recital 16 of Regulation 1896/2006iawing of EOP application shall not
be considered obligation of a judge only. By thentence, the EC legislator has
attempted to emphasize that, for instance, Germaahehfor warning on procedures of
forced fulfilment of obligation Mlahnverfahrep which assigns competence to the first
secretary of the courRechtspfleggr shall be permissible also for EPO procedures, in
particular, for issuance of EPO. Recital 16 suggeélsat EC legislator refers only to
"review of application” rather than revision of EP®refusal to enforce EPO. Thus, we
may conclude that revision of EPO in the MembeiteStaf origin shall, however, be
performed by judgé®

789. According to Article 2(2) of Regulation 1896/2006a not be applicable to
rights in property arising out of a matrimonial relationship, wills and succession,
bankruptcy, proceedings relating to the winding-upof insolvent companies or other
legal persons, judicial arrangements, compositionand analogous proceedings,
social security which shall be interpreted similar to those igRation 805/2004 (See
21 8 of the Research).

790. Unlike the already described Regulation, accordmérticle 2(2)(d) Regulation
1896/2006 shall not be applied ¢taims arising from non-contractual obligations,
unless:they have been the subject of an agreement betthegmarties or there has been
an admission of debt, or they relate to liquidadethts arising from joint ownership of

%4 Council Regulation (EC) No 4/2009 Council Reguat{EC) No 4/2009 on jurisdiction, applicable law,
recognition and enforcement of decisions and cadjmer in matters relating to maintenance obligagion
0OJL7,10.01.2009, p. 1-79

%> Rudevska, BEiropas maksjuma fikojuma procedra: piemero$ana un proldmjautzjumi. Jurista
Vards No. 24/25, 16.06.2009
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property. Thus, we may say that this Regulatiomaves the concept of "civil matters and
commercial matters".

791. However, if parties have concluded such agreemgat, court will have to
establish jurisdiction and assess, whether it is-¢cuntractual relation. EPO has pointed
out that the concept of "non-contractual obligatloshall be interpreted autonomously,
and it covers all actions that causes liabilitytloé defendant and is not related to the
agreement’® for instance, traffic accidents, treatment missakenfair commercial
operation, responsibility for goods and servicesud, etc”’ In this case, in relation to
damage or prohibited actions, jurisdiction shallhe¢d by the Member State where the
damage has or may have been occurred accordinglton@ 3 of Form | of Regulation
1896/2006.

792. Unlike the two regulations described aboaehitration has not been excluded
from the scope of Regulation. From analysis we mapgclude that the exemption of
arbitration was not included during elaborationtloé Regulation, thus, there were no
discussions on that afterwartf&.In theory, if the court establishes that thera igalid
arbitration agreement concluded between partiesmist waive its jurisdiction’’
however, practically, when applying Regulation 12906, the court after receiving
Form | cannot establish, whether an arbitratioustahas been concluded, or not. The
defendant can object by use if form contained ipémlix VI according to Article 16 of
the Regulation. In their objections, the defenddnatl not explain their reasons, but these
objections on jurisdiction the defendant may previdready during the general litigation
procedure according to Article 12(2) and (4)(c)R#gulation, if the defendant has not
clearly stated in Supplements 2 to Form | that ¢le@m should be submitted for the
standard litigation procedure. In turn, when revieyw according to the standard
procedure, the court will have to observe Bruss&sgulation, which exclude from its
scope disputes in relation to arbitration.

% Decision of ECJ dated by 27 September 1988 irctise C-189/8Athanasios Kalfelis v. Bankhaus
Schroder, Muncheyer, Hengst un Co, Bankhaus Schrddisnchmeyer, Hengst International SA, Ernst
Markgraf ECR, 1988, p. 5565, para 18.

97 Magnus, U., Mankowski, P. (edfuropean Commentaries on Private International LRwssels I.
Regulation(2" edn, SELP 2012), p. 237-238.

*% procedure File: Civil judicial cooperation: recoyef uncontested claims, European order for pagmen
procedure. Available at:
http://www.europarl.europa.eu/oeil/popups/fichepdare.do?lang=en&reference=2004/0055%28COD%
20.

%09 Majority of law systems recognize that a validimgtion agreement permits no state court jurisolict
For instance, Article 8(1) dJNCITRAL Model Lavstates statA court before which an action is brought
in a matter which is the subject of an arbitratiagreement shall, [..], refer the parties to arbitien
unless it finds that the agreement is null and yaidperative or incapable of being performiedhis is
stated also by Article 11(3) dflew York ConventiorThe court of a Contracting State, when seized of an
action in a matter in respect of which the partlem/e made an agreement within the meaning of this
article, shall, at the request of one of the patieefer the parties to arbitration, unless it finthat the said
agreement is null and void, inoperative or incapabf being performedirticle 223 of theCivil Procedure
Law states that the court shall terminate courteedings if the parties have agreed, in accordaiitte
procedures set out in law, to submit the disputétfim be adjudicated in an arbitration court.
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3.7. The concept of "European order for payment" (EPO)

793. According toArticle 4 of Regulation 1896/2005:

The European order for payment procedure shalldiat#ished for the collection
of pecuniary claims for a specific amount that h&alen due at the time when
the application for a European order for paymensudpmitted.

794. The abovementioned provision suggests that EPO mmoaedure of forced
fulfilment of obligations applicable in EU (excepenmark) in cross-border cases. EOP
procedure represents a non-evidence model, whictbasically, adopted from the
German Civil Procedurg? However, it cannot be unequivocally stated thaPH® an
absolutely analogous to German or non-evidence mode

795. First, according to Article 7(2)(e) of Regulation 189838, a creditor shall state
a description of evidence supporting the claim eatthan evidence itself (in non-
evidence model nothing shall be provided at all -either evidence nor description
thereof).

796. Second creditor a creditor shall state in their appiigatthe grounds for
jurisdiction and the cross-border nature of thed&ee Article 7(2)(f)(g) of Regulation).
797.  Third, first opportunity of the debtor to defend accoglito EOP shall be
statement of opposition which shall be sent witBindays of service of the order on the
defendant (Article 16 of Regulation). However, tbecond opportunity is extremely
limited and permissible only in exceptional casadi¢le 20 of Regulation). Thus, we
may conclude that EPO procedure in relation toak&btight is even more reduced than
in German or non-evidence model. It shall be ndted according to Article 7(2) of
Regulation, a creditor, in their application onuasce of EPO, shall state also the
grounds for international jurisdiction and the ert®rder nature of the case. While
Article 11 of Regulation provides that one of tleasons for rejection of the application
on EPO issuance shall be non-observance of inten@étjurisdiction and the cross-
border nature of the case as stated in Article Redulation. It means that both cases
shall be considered specific in EPO context, aeg thust be very significant for creditor
to successfully initiate EPO proceddré.

798. EPO procedure shall apply tmancial claims for specific amount This means
that, for instance, creditor may not leave deteatiim of this amount with the court.

*1% Ferrand, F. "Mahnverfahren* Allemande, Injonctida payer Francaise et projets Communautaires:
Remarques Compartives. Grenziberschreitungen.ditré§e zum internationalen Verfahrensrecht und zur
Schiedsgerichtsbarkeit. Festschrift fir P.Schlogsen 70. Geburtstag. Tidbingen: Mohr Siebeck Verlag,
2005, p. 192.; Guinchard S., Ferrand F., ChanaRr@cédure civile. Droit interne et droit commurzereg.

29e édition. Paris : Dalloz, p. 881.

11 Rudevska, B. Eiropas maisma ifkojuma procedra: piengro$ana un probmjausjumi. Jurista \ards,

No. 24/25, 16.06.2009, p. 36
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Furthermore, financial debt shall be valid at therment when application for EOP is
submitted to court*?

3.8. European order for payment procedure

799. It must be noted at the beginning tttz purpose ofEPO procedureir simplify,
speed up and reduce the costs of litigation inszbmgder cases concerning uncontested
pecuniary claims, and this procedure must be umifiapid and efficient mechanism for
the recovery of uncontested pecuniary claims thmougy the European Union (See
Recital 9 and 29 of Preamble of Regulation 18963200

800. Entire EPO procedure (from the date of submissfdeRO application to the date
of issuance of EPO) shall maximum 90 days This is due to the fact that according to
Directive 2000/35/EC (29 June 2000) on preventibrate payment in commercial
matters™® Article 5(1) the Member States must ensure thdgijuent is received within
90 calendar days after submission of the claimpptieation to the court or to any other
competent institution under the condition that thebt or procedure issues are not
contested. Within a time period of 90 days theofwlhg is not counted in: a) time of the
transfer of documents; b) delays caused by thetoreduch as time spent for updating
the applications.

801. EPO application in Latvia shall be submitted to thstrict (city) court by the
registered address of the defendant, but, if tleen® such, by place of residence or legal
address. To resolve this jurisdiction issBection 24 of CPLshall be supplemented by a
respective provision, establishing that distridtyfjccourt shall review applications for
EPO.

12 Rauscher, T. (Hrsg.). Europaische Zivilprozessd wfollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 4 EG-MahnVO (GrubePU, S. 302.

*13 European Parliament and Council Directive 200®85bn combating late payment in commercial
transactions. OJ L 200, 08.08.2000, p. 35-38
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3.8.1. Filing an application: Standard Claim Form A

802. Pursuant td\rticle 7 (1) of Regulation 1896/2006:

1. An application for European Order for Paymenbgedure is filed using

standard claim form A, as provided in Appendix No.
803. The mentioned legal rule implies that the EPO apagibn has a unified
standardised form, which the applicants who waninitate the EPO procedure must
complete (see Appendix No. 1 to Regulation 18966200 a standard form A is not
applied, such application shall be denied (seeclkertil (1) (a) of Regulation 1896/2006).
804. As already specified above, by Regulation (EC) 886/2012 of the European
Parliament and of the Council of 4 October 20d2 amending the Appendixes to
Regulation (EC) No 1896/2006 of the European Pargat and of the Council creating a
European order for payment procedtifenew claim forms (only slightly different from
the previous ones) have been introduced; the nemsfare applicable as of 23 October
2012.
805. Article 7 of Regulation 1896/2006 provides exhaustive reguiadf requirements
the EPO application must comply with, except if Regulation clearly indicates the
application of national legal rulé¥>
806. Claim form A helps to remove claimant's languageiba 1) it is available in the
EU E-Justice Portal in all official languages ofetlEU Member Stateshttps://e-
justice.europa.eu/dynform_intro_taxonomy_action&@@ng=Ilv; 2) it uses the code
system, which allows entry of the relevant diggatle, thus avoiding use of language.
807. Claim form A shall be completed (filed) in the laragie or languages of the court,
where the EPO application was filed. In Latvia E&gplication shall be filed in Latvian
(Section 13 of CPLY™ It shall be admitted that neither legal rule ofgRlation
1896/2006 prescribes in what language EPO shoulildse however, an indication to
the language of the court in the country of adjatian is found in the Appendix to the
Claim Form A "Guidelines for Completing Claim FormSince claimant's EPO
application (Claim Form A) together with the EPQakHurther be forwarded to the
defendant in another EU Member State, it shall bead that according to minimum
procedural standards (see Articles 13 and 14 ofuR&gn 1896/2006), Article 27 of
Regulation 1896/2006 (whereof it follows that thegRlation on the service in the
Member States of judicial and extrajudicial docutsen civil and commercial matters

*14 Council Regulation (EU) No. 936/2012 (4 Octobei20on amending the Annexes to Regulation (EC)
No. 1896/2006 of the European Parliament and ofGbancil creating a European order for payment
procedure. Oll 283, 16.10.2012, 1.-23. Ipp.

1> Opinion of P. Mengozzi Advocate General of the European Court of JusticeCase C-215/11
Szyrockadated 28 June 2012, para. 40. Available hevew.europa.eCase not considered at ECJ yet).
*1%See EU Judicial Network information on languages:
http://ec.europa.eul/civiljustice/case_to_court/ca&secourt lat Iv.htm#8
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shall be applied for the issue of EPO — Documerds/i€e Regulation), as well as
Article 8 of the Documents Service Regulation aedt®n 660 of the Latvian CPL), a
defendant is entitled to decline documents in laatvsent by a court of Latvia (Claim
Form A, and EPO). It once again substantiates piirian on the language issue already
mentioned in this Study, as well as integrationhef Documents Service Regulation into
minimum procedural standards. One should agree hat vB. Rudevska said in her
address at the International Scientific Conferesiceniversity of LatviaThe quality of
Legal Acts and its Importance in the Contemporapgdl Space(4 October 2012),
namely,EU institutions should carry out a significant stud/ regarding the relation
among the minimum procedural standards and their iteraction with the
Documents Service Regulation and national legal a&bf the Member States

808. If EPO application is filed with the Latvian court a foreign language, Latvian
court, pursuant to Section 131, Paragraph one, s€ld of CPL, shall dismiss the
application and set a deadline for filing an EP@li@ation in the Latvian language. If the
claimant within the specified time limit rectifidhe application, the EPO application
shall be considered as filed on the day it was sibmitted to the court. If the claimant
within the specified time limit does not rectifyetlapplication, the EPO application shall
be considered as not submitted and returned talthmant (Article 26 of Regulation
1896/2006; and Section 133, Paragraphs three amebf@CPL).

809. Pursuant toArticle 7 (5) of Regulation 1896/2006 the application shall be
submitted inpaper form or by any other means of communication, includehertronic
means of communication, which are accepted by tleenbkr State of origin and are
available to the court of origin. In Latvia an EP#pplication shall be submitted
personally (or through an authorised representative sent by post’ In Latvia
submission of an EPO application in electronic fasmot provided for.

810. Pursuant to recital 15 in the preamble to Reguiati®96/2006 and Article 25 of
the Regulationcourt fees shall comprise fees and charges to be paid tcaolet; the
amount of such fees is fixed in accordance withonat law. Thus the lodging of EPO
application should entail the payment of any apflie court fees. Upon filing EPO
applications to Latvian courts, state feeshall be paid — 2% of the indebtedness,
however, the amount shall not exceed LVL 350; sg&ld 26 of Regulation 1896/2006
and Section 34, Paragraph one, Clause 7 of CPL.ER@ delivery costs shall also be
covered:; in Latvia they are equal to LVL 528,

811. State Fee shall be transferredtd:

*17 See European Judicial Atlas:
http://ec.europa.eu/justice_home/judicialatlasflitihl/epo_communicationshtml_Iv_Iv.htm

*18 The prescribed amount may change in accordance witthe price changes in contracts for the
delivery of goods, postal service fees and amendntgtio the Civil Procedure Law.

*19 See http://www.tiesas.lv/index.php?id=26
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Beneficiary: Vasts kase (Treasury)

Registration No. 90000050138

Account No. LV55TREL1060190911200

Beneficiary Bank: Valsts kase (Treasury)

BIC: TRELLV22

Purpose of payment: case identification informasball be entered there.
812. EPO delivery costd VL 5.25) shall be transferred £&°

Beneficiary: Court Administration

Account No. LV51TREL2190458019000

Taxpayer No. 90001672316

Beneficiary Bank: Valsts kase (Treasury)

BIC: TRELLV22

813. Purpose of payment21499 Costs related to hearing of the case, case
identification information (defendant's name, sumea(physical individual), or name of
legal entity).

814. Thus, the following documents shall eeclosed with EPO applicationdiled to
Latvian courts:

814.1. a document certifying the payment of the State irekats (LVL) (see
Article 26 of Regulation 1896/2006 and Section 30Baragraph three of CPL),
and

814.2. a document certifying the payment of EPO issuarostscin lats (LVL)
(see Article 26 of Regulation 1896/2006 and Sec#663, Paragraph three of
CPL).

815. The next issue is related to the number of EPOiegdjns to be filed. Regulation
1896/2006 does not specify in how many copies Ep@iaation shall be filed. So there
are two optionsFirst option: hold a view that the EU legislature has not dlear
specified the number of EPO application copies #red issue shall be governed by
national law of the Member States (see Article RRegulation).

816. Secondoption: interpret Article 7 of the Regulation as one whexhaustively
lists and prescribes all issues related to theertrand form of EPO application, and
conclude that filing of one copy shall be deemeffigant. Second option is supported
by recitals 9 and 29 in the preamble to Regulatwberewith the purpose of Regulation
1896/2006 is to simplify, speed up and reduce thstscof litigation, as well as to
establish a uniform rapid and efficient mechanison the recovery of uncontested
pecuniary claims throughout the European Uniorshiill be noted thaP. Mengozzi
Advocate General of ECJ, in the opinion of 28 J@042 in CaseSzyrock®! has

20 See http://www.tiesas.lv/index.php?id=26
21 Opinion of P. Mengozzi Advocate General of the European Court of JustiteCase C-215/11
Szyrockadated 28 June 2012, paras. 37, 38, 40. Avaikablsww.europa.eyCase not considered at ECJ

yet).
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pointed out the second option of interpretationmily, if all formal provisions of
Article 7 of the Regulation have been complied wiisue of EPO shall not be refused
for the reason that requirements of national lavthef Member State governing similar
procedures have not been satisfied, for exampéerduirements regarding the number
of copies of application or the claim amount spedifn national currency??

817. The Latvian courts shall not request filing of ER@plication in several copies
(i.e. one for each defendant; see Section 129gRgyh one of CPL). Pursuant to Article
12 (2) of Regulation 1896/2006, EPO shall be isstogkther with acopy of the
application form (English —copy, German —Abschrift French —copie Italian —
copiag Spanish —copig Lithuanian —kopija). It means that the Latvian courts shall
send the defendant eopy of EPO application instead of an attested copyth@uit
Appendices 1 and 2 to application). There wouldHeereason to request that defendant
cover these costs, too; consequently,option of supplementing Section 38 of CPL
with the relevant office fees for making a copy oEPO application (Form A, except
for Appendices 1 and 2 thereto) shall be considereéiience Article 25 of Regulation
1896/2006 has delegated the issue to national guoaklaw of the Member States.

818. Only one case when the Latvian courts have reft$8d application, which inter
alia was not drafted in two copies (the justifioatihereof Article 12 (2), and Article 11
of the Regulation), has been establishédn three cases the courts have dismissed EPO
applications, specifying a time limit for rectifibt@n of the application, namely, filing the
application in two copies (the justification thefre@rticle 12 (2) of the Regulation;
Section 133 of CPLY**

3.8.1.1. Content of Application

819. Pursuanto Article 7 (2) of Regulation 1896/2006:

2. The application shall state: (a) the names addrasses of the parties, and,
where applicable, their representatives, and ofdbart to which the application
is made; (b) the amount of the claim, including thencipal and, where
applicable, interest, contractual penalties andtspgc) if interest on the claim is
demanded, the interest rate and the period of tforewhich that interest is
demanded unless statutory interest is automaticadiged to the principal under
the law of the Member State of origin; (d) the @ the action, including a

%22 |pid., para. 38.

2 See decision of ekabpils District Court in Civil Case No. 3-10/00idated 30 May 2012 [not
published].

24 See Riga City Zemgale District Court decision ivilCase No. 3-11/0014/12 dated 9 January 2012
[not published]; Riga District Court decision invliCase No. 3-11/0203/12 dated 19 April 2011 [not
published]; Riga City Vidzeme District Court deoisiin Civil Case No. 3-11-0278/5-2010 dated 1 March
2010 [not published].
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description of the circumstances invoked as thasbakthe claim and, where
applicable, of the interest demanded; (e) a desiompof evidence supporting the
claim; (f) the grounds for jurisdiction; and (g)dlcross-border nature of the case
within the meaning of Article 3.

820. Article 7 (2) of Regulation 1896/2006 specifies thiormation to be included in

EPO application. Claim Form A has been designedthen basis of this mandatory
information. However, neither the Claim Form, natiéle 7 (2) provide for claimant to
indicate that as of the day of fiing EPO applioatithe claim has fallen due (as
prescribed by Art. 4 of the Regulation). It mayrbgarded that the fact &fing a Claim
Form to courtper seincludes acknowledgment of the claim fallen dugypmorted by
concludent actions of the claimaft.

821. Article 7 (2) (b) of Regulation 1896/2006 specifies that capitalrff@\, section
6), interest (Form A, section 7) and penalties ifF@, section 8), as well as the costs
(Form A, section 9) shall be pointed out separatElidently, for example, the value
added tax (VAT) shall be included in the notionpgital" and entered into section 6
"Capital">?° Therefore, the notion of "pecuniary claims forpeafic amount" included
in Article 4 of the Regulation is specified in déta Article 7, stating the elements
thereof.

822. With regard to capitaturrency, Latvia should receive EPO applications where
capital is indicated in the national currency of Eldmber State, or in EUR currency (as
specified in Form A, section 6, instead of Latviars (LVL) only>?’

823. Article 7 (2) (c) of Regulation 1896/2006 also provides for cases ashelimg
interest on claim in addition to the principal amount. brck case a claimant shall also
specify theinterest rate(Form A, section 7) and the period of time for @fhthat interest
is demanded unless statutory interest is autontigtedded to the principal under the law
of the Member State of originthe interest rate may be specified as: 1) mandatory
interest (prescribed compulsory); 2) contract edér(rate agreed by the parties); 3)
capitalised interest (regards the situation, whaorueed interest is added to the principal
amount, and are taken into account upon calculafduarther interest); 4) loan interest
(not late payment interest, but credit interesirghd at the issue of l0&0); 5) other
type of interest (see Form A, section 7).

824. Thetime period for which that interest may be demanded is: 1);y2ehalf year;

3) quarter; 4) month; 5) another time period (fgarmple, days). However, a claimant
shall not specify a particular date till when tlespective interest is demanded. Thus,

°% gee also: Rauscher, T. (Hrsg.). Europaisches podkss- und Kollisionsrecht EuZPR/EulPR
Kommentar. Miinchen :Sellier, 2010. Art. 7 EG-Mahn{&uber U.P.), S. 315, 316.

26 geidl, S. Auslandische Vollstreckungstitel undiirdischer Bestimmtheitsgrundsatz. Jena : JWV, 2010,
S. 248.

%27 Opinion of P. Mengozzi Advocate General of the European Court of JustiteCase C-215/11
Szyrockadated 28 June 2012, para. 38. Availablevatw.europa.ei{Case not considered at ECJ yet).
*8Torgans, K. Saigbu tiesbas. | d¢a. Riga: Tiesu namugentira, 2006, 146. Ipp.
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Regulation 1896/2006 does not forbid demandingsthealled "open interest”, for which
neither the date (till when demanded), nor thd fatal value can be specified’

825. Evidently, interest is the only element of "pecuntéaim” that should not be
specified as a particular amount (unlike capitahaities and costs); it may be specified
as percentage (for example, 6% of a hundred parmahor percentage points above the
basic interest rate ((for example, 7 percentagetpaibove the basic rafsf.

826. Article 3 (1) (d) of Directive 2000/35/EC (29 Jurd®00) on combating late
payment in commercial transactidtisspecifies: "The level of interest for late payment
("the statutory rate")\which the debtor is obliged to pay, shall be the sif theinterest
rate applied by the European Central Bank toniést recent main refinancing operation
carried out beforéhe first calendar day of the half-year in quest{itihe reference rate"),
plus at least seven percentage points (fttaggin"), unless otherwise specified in the
contract. For ¢Member State which is not participating in thedrstageof economic and
monetary union, the reference ragéerred to above shall be the equivalent ratégets
national central bank. In both cases, the refereaeeinforce on the first calendar day of
the half-year in questioshall apply for the following six months."

827. "Theinterest rate applied by the European Central B&mkts main refinancing
operations"means the interest rate applidsuch operations in the case of fixed-rate
tenders. In theevent that a main refinancing operation was coratlatcording to a
variable-rate tender procedure, this interest mefiers to the marginal interest rate which
resulted fromthat tender. This applies both in the case of singte andvariable-rate
auctions” (see Article 2 (4) of Directive).

828. In Latvia the statutory interest rate is 4%; it mfpes on 1 January and 1 July
every year for such number of percentage points ¢tbaespond to the increase or
decrease in the recent refinancing rate, set byBtrk of Latvia before the first day of
the half-year in question, following the previousange in the principal interest rate.
Every year after 1 January and 1 July the Bank afvia immediately publishes a
notification about the valid principal interesteah the relevant half-year in the official
journal Latvian Herald (see Sect. 1765, Para. Batwian CL). It shall be noted that the
interest calculation method depends on the lawiegdge to the contract in question
(whereof the claim arises from); or the specifiterest calculation method the parties
have agreed on in the contract. Section 1765 ofi&atCivil Law shall be applicable if
the contract between the parties is governed byidmtiaw. German law or UNIDROIT
principles of international commercial contrdis or even European Contract Law

2 Opinion of P. Mengozzi Advocate General of the European Court of JustiteCase C-215/11
Szyrockadated 28 June 2012, paras. 59, 62. Available; kessv.europa.eyCase not considered at ECJ
yet).

30 Seidl S. Ausléndische Vollstreckungstitel und mulischer Bestimmtheitsgrundsatz. Jena: JWV, 2010,
S. 247; See also Section 1765 of the Civil Law aivia.

%31 Directive 2000/35/EC (29 June 2000) of the EuropRarliament and of the Council on combating late
payment in commercial transactions. OJ L 200, Q2@#., 35.-38. Ipp.

32 UNIDROIT International Commercial Law principlesyailable atwww.unidroit.org
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principles, which provide for observation of ther&pean Central Bank (ECB) ratd
may be applicable to the contract (or interestudation method).

829. In Article 7 (2) (b) of Regulation 1896/2006 theearest obligation is separated
from the capital (or principal obligation) sinceesfication of interest in the EPO
application is not mandatory. In most cases integdsigation follows the capital
obligation (or principal obligation), namely, inést may be claimed insofar as there is
capital for the recovery thereof a claim statenmeay be filed to coutt®. "The relation
between the principal obligation and interest daddiign has the following structure:

829.1. interest obligation arises because principal obbgais to be paid
(namely, the principal has fallen due) and thevah payment is outstanding
(refers to late payment interest for the period nebé an agreement has been
reached or provided by legislative enactments);

829.2.  with the lapse of time accessory amounts are imduich the principal
claim, thus becoming a certain element of the arnisuguestion.®®

830. Contractual penalty shall be specified as a certain amount (for exampl
LVL 250), additional information about the contnaak penalty shall be specified as well
(see (Form A, section 8); for example, contracpealty; contract (Purchase Contract
No. 123 dated 3 August 2012) and the clause pnogidor the respective contractual
penalty (clause 7.1 — 0.1% for each day of delygontractual penalty has been set out
as percentage (for example, 0.1% for each day lafyflethe specific amount shall be
filled in section "Amount” of section 8, Form A (feexample, 250), and interest
calculation method shall be indicated in the sectlease, specifydf section 8, Form
A, inter alia, the number of days of delay.

831. Costs(if any) shall be indicated in section 8, Formsfgcifying whether they are
court fees, or other fees. Pursuant to Article 250f Regulation 1896/200@ourt fees
shall comprise fees and charges to be paid todb&,ahe amount of which is fixed in
accordance with national law. More on court feethas understanding of the Regulation
see sub-chapter "Court fees" of this Stud$18311 and further.

832. Pursuant tdrticle 7 (2) (d) of Regulation 1896/2006, EPO application (Form A)
shall also specifghe cause of the actionincluding a description of the circumstances
invoked as the basis of the claim and, where apiplé; of the interest demanded. Types
of the cause of the action are stated in Sectimf Borm A (for example, purchase
contract, construction contract, etc.) The desiompof the circumstances is also included
in Section 6 of Form A (for example, default, lggayment, non-delivery of goods or
services). The interest claimed shall be indicateslection 7 of Form A.

33 |n Latvian see more: Tofigs, K. Saigbu tiesbas. | dda. Rga : Tiesu namugentira, 2006, 149. Ipp.

34 Opinion of P. Mengozzi Advocate General of the European Court of JusticeCase C-215/11
Szyrockadated 28 June 2012, para. 53. Available hevew.europa.eCase not considered at ECJ yet).
3 Opinion of P. Mengozzi Advocate General of the European Court of JusiiceCase C-215/11
Szyrockadated 28 June 2012, para. 54. Available hevew.europa.eCase not considered at ECJ yet).
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833. Pursuant trticle 7 (2) (e) of Regulation 1896/2006, EPO Application (Form A)
shall also include description of evidencesupporting the claim. Pursuant to recital 14
in the preamble to the Regulation, it should be molsory for the claimant to include in
EPO application (Section 10, Form A) a descriptidrevidence supporting the claim.
Evidently, the evidence shall not be enclosed viaPO application (Form A); the
description thereof in Section 10 of Form A is giéint, where the ways of permissible
evidence include: 1) written evidence (code 01)w2hess testimony (code 02); 3)
expert opinion (code 03); 4) material evidence é0d), and other ways of evidence
(code 05), which shall be specified in Colum 1#ofm A.

834. Description ofwritten evidenceshall include the description of the document,
document number and date (if any). Descriptiowithess testimonghall include names
and surnames of witnesses. Descriptionegpert opinionshall include name and
surname of expert, sphere of expert examinatiore ofadrafting expert opinion, and the
number thereof. Description ahaterial evidenceshall include the description of a
specific thing, and, probably, the location thereof

835. If the claimant in Section 10 of Form A has notafed any evidence at all, the
court, pursuant to Article 9 of Regulation 1896/@0&hall give the claimant the
opportunity to complete the EPO applicatidhlt shall be taken into account that the
description of evidence serves both to the defetpdard the court which, pursuant to
Article 8 of Regulation 1896/2006, in the coursecohsidering EPO application form
shall examine, whether the requirements set owriitle 7 are met and whether the
claim appears to be founded.

836. In the EPO Application the claimant shall also estiite basis of international
jurisdiction pursuant to Article 6 of Regulation 1896/2006, avitether the case is a
cross-border casepursuant to Article 3 of the Regulation.

3.8.1.2. Claimant's Declaration

837. Pursuant trticle 4 (3) of Regulation 1896/2006:

3. In the application, the claimant shall declakat the information provided is
true to the best of his knowledge and belief anall dhcknowledge that any
deliberate false statement could lead to approprignalties under the law of the
Member State of origin.

838. The said legal rule provides that the claimanhim EPO application shall certify
by his signature that the information providedrigetand acknowledge his liability for
providing false information. Liability shall be satcording to the national law of the

3¢ Rauscher, T. (Hrsg.). Europaisches Zivilprozessd WKollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 7 EG-MahnVO (GrubePQ, S. 317.
*%|bid., 316, 317.

© Dr.iur. Inga K&evska © Dr.iur. Baiba Rudevska © Law Office of Ingatevska 266



country whose court hears the EPO application. lainC Form A of Regulation
1896/2006, under section 11 the claimant shall gigrfollowing text:

| hereby certify that the information providediise to the best of my knowledge and belief.

| acknowledge that any deliberate false statemealdclead to appropriate penalties under the lawhef
Member State of origin.

Place: Date: aBigm and/or stamp:

839. Such certification is necessary because:

839.1. the court issues the order solely on the basisfofmation provided by
the claimant; the information is not verified byetbourt (see Article 12 (4) (a) of
Regulation 1896/2006);

839.2.  evidence is not enclosed with the EPO applicatwry a description of
evidence supporting the claim is included (seechati7 (2) (e) of Regulation
1896/2006).

840. It follows from the said text that liability occumnly for knowingly providing
false information, not due to inadvertence, forregke.

841. Legal literature points out that Regulation 1896&0should also specify
information on (for example, in Article 29), whant of liability is prescribed in each
Member Staté® Such information would enable a claimant learn theticular
consequences of his action. In other words, upgmirsy the said certification a claimant
shall be aware of the particular legal consequeatéss actions in the relevant Member
State.

842. Besides, it is not known, whether criminal or cilibility is implied>*° At
present it may be either the one, or the other.

3.8.1.3. Application Form and the Signature therein

843. As the questions of the application form have alyelaeen considered, this sub-
chapter will deal wittArticle 7 (4) of Regulation 1896/2006:
4. In an Appendix to the application the claimam@iynmdicate to the court that he
opposes a transfer to ordinary civil proceedingsm the meaning of Article 17
in the event of opposition by the defendant. Thissdnot prevent the claimant

from informing the court thereof subsequently,ibwny event before the order is
issued.

844. In Appendix 2 to Appendix | (Claim Form A) of Regtion 1896/2006 the
claimant may at once indicate that tigposesa transfer to ordinary civil proceedings

3% Kormann J.M.Das neue Europaische MahnverfahrenViengleich zu den Mahnverfahren in
Deutschland und Osterreich. Jena: JWV, 2007, S. Ralischer, T. (Hrsg.). Européisches Zivilprozess-
und Kollisionsrecht EuZPR/EulPR Kommentar. Minche8ellier, 2010. Art. 7 EG-MahnVO (Gruber
U.P), S. 317.

3% Kormann, J.M.Das neue Europaische MahnverfahranViergleich zu den Mahnverfahren in
Deutschland und Osterreich. Jena : JWV, 2007, 8. 10
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should the defendant file his objection against ERGhall be noted that the information
provided by the claimant in Appendix 2 to Form At forwarded to the defendant (see
Article 12 (2) of the Regulation), wherewith thefeledant is not advised of the claimant's
intent in the matter. It is correct because if deéendant knew the claimant's position of
opposing ordinary civil proceedings he would fite@bjection without delay*°

845. If the claimant has not stated anything in Appengjxt is presumed that he
would like to transfer adjudication of applicatimordinary civil proceedings. Article 7
(4) of the Regulation enables the claimant infoha tourt thereof subsequently (i. e.
after filing the EPO application, but in any evémtfore the EPO — Appendix V — is
issued. The Regulation does not prescribe a spkwia for notification of the court,
therefore it may be either in a free format appiarg or filling in Appendix 2 to form A
and submitting to the court.

846. The claimant, who takes a decision on the transfeclaim to ordinary civil
proceedings, shall duly consider changes in thernational jurisdiction of the court,
namely, whether the court of international competeim EPO issues will also retain its
international competence in the event of ordinaiyil roceedings, if the matter
concernconsumersRules of Article 6 (2) of Regulation 1896/200&kHe compared to
the rules of Brussels | Regulation on jurisdict{gmticles 15-177*

847. Pursuant td\rticle 7 (6) of the Regulation:

The application shall be signed by the claimant where applicable, by his
representative. Where the application is submitied electronic form in

accordance with paragraph 5, it shall be signechgtordance with Article 2(2)
of Directive 1999/93/EC of the European Parliameand of the Council of 13
December 1999 on a Community framework for eleatragignatures. The
signature shall be recognised in the Member Statgigin and may not be made
subject to additional requirements.

848. EPO application (Form A) shall be signed by thancéat or his representative.
Signature shall be put right behind section 11 H4ewehe certification of truthfulness of
information.

849. If EPO application has not been signed, the commtsuant to Article 9 of
Regulation 1896/2006, shall give the claimant thpastunity to complete or rectify the
application within a time limit set by the coun LLatvia the court shall make a decision
on the dismissal of application and set a timetlitoirectify the application (see Sect.
133 of CPL). Here a question may arise: why by @mwalSection 408.o0f CPL
whereunder EPO application shall be refused isapmiicable. Answer: Article 9 of
Regulation 1896/2006 clearly states that in sudesdhe courshall givethe claimant
the opportunity to complete or rectisyPO application within a time limit set by the

40 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd WKollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 7 EG-MahnVO (GrubePU, S. 318.
> pid., S. 319.
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court. The application of this legal rule in Latwamplies with Section 133 of CPL —
dismissal of application, setting a time limit tbe rectification thereof.

850. As already stated previously, filing of EPO appiica electronically is not
provided for in Latvia.

3.8.2. Hearing of Claim

851. Pursuant t@rticle 8 of Regulation 1896/2006:

The court seized of an application for a Europeadeo for payment shall
examine, as soon as possible and on the basig @fpplication form, whether the
requirements set out in Articles 2, 3, 4, 6 andr@ met and whether the claim
appears to be founded. This examination may takefahm of an automated
procedure.

852. It shall be pointed out at once that in Latvia ek®ation of EPO applications does
not have the form of an automated procedure. WimeBRO application (Form A) has
been received, the court as soon as possible iitout unnecessary delay) and on the
basis of information contained in the applicatiomi shall examine:

852.1.  whether the requirements set out in Articles 2,3 and 7 are meand

852.2.  whether the claim appears to be founded.

853. Meeting the requirements set out in Articles 2, 34, 6 and 7 ofRegulation
1896/2006.The court shaléxamine:

853.1.  whether the scope omaterial application of Regulation 1896/2006 ig me
(Article 2 of the Regulation);

853.2.  whether the case is a cross-border case (Artioletl3e Regulation);

853.3.  whether EPO application concerns collection of peny claim for a
specific amount that has fallen due at the time rwiiee application for a
European order for payment is submitted (Articlef she Regulation);

853.4.  whether international jurisdiction laid down in &te 6 of the Regulation
is met. In other words, whether the Latvian coas imternational competence to
examine the particular EPO application;

853.5.  whether all autonomous requirements regarding ¢ine fand content of
application under Article 7 of the Regulation aretm

854. If the court establishes that some requiremen&rotle 7 of the Regulation are
not met, the court shall give the claimant the oppoty to rectify and/or complete the
EPO application. If within the time limit set byetltourt the claimant has failed to make
the relevant rectifications and/or completions, ¢bart, pursuant to Article 11 (1) (a) and
(c) of Regulation 1896/2006, may reject the EPCieg{on.

855. Pursuant to Article 10 of Regulation 1896/2006&h#& requirements referred to in
Article 8 are met for only part of the claim, theuct shall inform the claimant to that
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effect, using standard form C as set out in Appetidli The claimant shall be invited to
accept or refuse a proposal for a European oragyaipgment for the amount specified by
the court.

856. Whether the claim seems clearly founded and admidsde. This requirement
shall be interpreted together with Article 11 (&) é&nd (c) of the Regulation. The notion
"seems clearly founded and admissible” should berpreted as an EPO application

which is supported by evidently existing paymenritgattion >**

3.8.3. Completion and Rectification of Application: Standa& Form B

857. Pursuant td\rticle 9 of Regulation 1896/2006:

1. If the requirements set out in Article 7 are me¢t and unless the claim is
clearly unfounded or the application is inadmissibthe court shall give the
claimant the opportunity to complete or rectify thgplication. The court shall

use standard form B as set out in Appendix Il.

2. Where the court requests the claimant to corapetrectify the application, it

shall specify a time limit it deems appropriatetire circumstances. The court
may at its discretion extend that time limit.

858. It follows from the abovementioned legal rule thrathe cases specified therein
the court has an obligation to give the claimaset dpportunity tocomplete or rectify
EPO application. The completion of rectification of application ynhe performed in
cases if the data or information in the EPO appbeca(Article 7 of the Regulation) is
incomplete or inaccurate. For example, the clainmeas failed to sign EPO application,
or complete certain graphs of the application (fofdh The same refers when the
claimant has filled in obviously erroneous dateentered the information in the wrong
sections. Also the cases when the claimant hasfileot the court an application in
Latvian. In all abovementioned cases the courbtsemtitled to reject EPO application at
once (immediately applying Article 11 (1) (a) oeétRegulation)The court is obliged to
give the claimant an opportunity to complete or retify EPO application.

859. Giving the claimant an opportunity to complete ectify EPO application, the
court applieform B as set out in Appendix Il to Regulation 1896/20CG6ncurrently,
the court sets a time limit for the return of coatptl or rectified application. In form B
the court may oblige the claimant to file the ERplecation in Latvian. The court may
commission the claimant to complete or rectify tbibowing data: the parties and their
representatives (code 01); basis of jurisdictiomdéc 02); cross-border case (code 03);
bank details (code 04); principal amount (code @&grest (code 06); penalties (code

42 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Wollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 8 EG-MahnVO (GrubePU, S. 321, 322.
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07); costs (code 08); evidence (code 09); additiindings (code 10); signature (code
11).

860. If the claimant within the time limit set by the wt returns the completed or
rectified application, the court shall issue EPQtide 12 of the Regulation). If the
claimant within the time limit set by the courtlfato return the completed or rectified
application, the court shall reject EPO applicatarticle 11 (1) (c) of the Regulation). If
the claimant returns the completed or rectifiedliappon after the time limit set by the
court, but the court has not yet made a decisiotherissue of EPO or the rejection of
application, such completed or rectified applicatshall be accepted by the court and
deemed as filet(®

861. Completion or rectification of EPO shall not be maikh the event the EPO
application isclearly unfounded or inadmissible Detailed explanation of the notion
"clearly unfounded or inadmissible¢ has been provided further (see the next sub-
chapter of the Study "Rejection of application'8%& and further).

862. Analysis of adjudications of Latvian courts allows concluding that Latvian
courts seldom apply Article 6f Regulation 1896/2006. Instead the courts refge©
applications at once (pursuant to Article 11 (3)afethe Regulation).

863. For example:

863.1. Riga City Zemgale Suburb Cotftt applied Article 9of Regulation
1896/2006 to enable the claimant: to specify in E&glication the period for
which interest on claim is demanded (Article 7 (2) of the Regulation); to
specify the debtor's name as the CMR waybill, wherthe claim was founded,
bore a different debtor's name.

863.2. Riga City Zemgale Suburb Court in two caéesipplied Article 9of
Regulation 1896/2006 to give the claimant timetfer payment of State duty. It
shall be noted that Article & the Regulation does not provide for such cases.
the non-payment of State duty Article 26 the Regulation shall be applied,
respectively, the provisions of Latvian CPL.

863.3. In four cases Latvian courts rejected EPO appboafpursuant to Article
11 (1) of Regulation 1896/2006) instead of givihg tlaimant an opportunity to
complete or rectify the application as providedassicle 9 of the Regulation*®

3 Rauscher, T. (Hrsg.). Europaisches Zivilprozessd Wollisionsrecht EuZPR/EulPR Kommentar.
Minchen : Sellier, 2010. Art. 11 EG-MahnVO (GrubeP.), S. 331.

*4 Riga City Zemgale District Court decision of 6 Fedry 2012 . in Civil Case No. 3-11/0050/12 [not
published].

%> Riga City Zemgale District Court decision of 29Wmber 2011 in Civil Case No. 3-11/0491/5-2011
[not published]; Riga City Zemgale District Cougdision of 2 August 2011 in Civil Case No. 3-1982
2011 [not published] and Riga City Zemgale DistGourt decision of 31 October 2011 in Civil Case. N
3-11/0293-2011 on the extension of time limit [pablished].

%% Riga City Vidzeme District Court decision of 4 Nowber 2010 in Civil Case No. 3-10/1040/13-2010
[not published]; Riga City Vidzeme District Couredsion of 15 March 2010 in Civil Case No. 3-
10/0531/5-2010 [not published]; Riga City Zemgalistidct Court decision of 12 August 2009 in Civil
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864. Such action of Latvian courts may partially be ibttred to the fact that,
according to national procedure of enforcementldigations by notification procedure
as provided by the Civil Procedure Law of Latviae application shall not be modified,
completed or rectified, i. e. the application shb# either accepted or rejected.
Wherewith the Latvian courts have not got accustbtoeopportunities of compromise as
provided by Articles 9 and 10 of Regulation 189&&0 Thus thepossibility of
integrating reference to Articles 9 and 10 of Regalion 1896/2006 into Section 131
of CPL may be considered on, or extra attention tahe issue should be paid in the
Latvian judges training programmes.

3.8.4. Madification of Application: Standard Form C

865. Pursuant td\rticle 10 of Regulation 1896/2006:
1. If the requirements referred to in Article 8 aretnfi@ only part of the claim,
the court shall inform the claimant to that effagtjng standard form C as set out
in Appendix Ill. The claimant shall be invited tocapt or refuse a proposal for a
European order for payment for the amount specibgdhe court and shall be
informed of the consequences of his decision. Taenant shall reply by
returning standard form C sent by the court withitime limit specified by the
court in accordance with Article 9(2).
2. If the claimant accepts the court's proposag tourt shall issue a European
order for payment, in accordance with Article 18y that part of the claim
accepted by the claimant. The consequences wigiece$o the remaining part of
the initial claim shall be governed by national law
3. If the claimant fails to send his reply withirettime limit specified by the court
or refuses the court's proposal, the court shallecé the application for a
European order for payment in its entirety.

866. Although Article 10 (1) of Regulation 1896/2006 pig out partial meeting of the
requirements referred to in Article 8 on the pdrthe claimant, the following text of
Article 10 (1); however, suggests that it referghiie cases, when the pecuniary claim
amountspecified in the EPO application only partially rieethe criteria set out in Article
7 (2) (b) of the Regulation, and in the rest of ttl@im such amount seems clearly
unfounded. Such situations may arise if:

866.1. EPO application comprises several concurrent pacuelaims and part

of such claims may seem clearly unfounded,;

Case No. 3-10/0555-2009 [not published]; Valmietiatiixtt Court decision of 12 March 2009 in Civil
Case No. 3-10/0065-09 [not published].
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866.2. EPO applications contains one pecuniary claim, hewethe amount
thereof seems clearly unjustifiétf.For example, the principal amount (capital) is
set to be LVL 1200, but the penalty makes LVL 380.0

867. If the court finds out such cases, it is obligedrspant to Article 10 (1) of the
Regulation, to specify a commensurate amount ofalper(for example, reduce the
penalty from LVL 340 000 to LVL 2000 respectivelghd offer the claimant either to
accept, or refuse the proposal for the Europearrofdr payment in the amount
suggested by the court. Concurrently, the coudrms the claimant of the consequences
of such decision, as well as sets the time limifpi@viding a reply to the proposal of the
court. The time limit shall be set pursuant to é€i9 (2) of the Regulation, namely, the
court shall set the time limit it deems to be appiate in the circumstances; the court at
its discretion €x officig may extend that time Ilimit. The court performd al
abovementioned actions using standardn C as set out in Appendix Ill to Regulation
1896/2006 "Proposal to the claimant to modify apliaption for European order for
payment".
868. The claimant has two options — either to acceptiely) the proposal of the
court on the modification of claim amount, or refuke proposal (actively or passively).
869. If the claimantacceptsthe proposal of the court, he shall reply by meituy the
standard form C sent by the court within the timatlspecified by the court (Article 10
(1) of the Regulation); the claimant shall put assrin the last section of the forth
accept the above proposal by the coudpecify the place and date of completion,
corporate name of company or organisation (legétyg@nname/surname, and sign the
form (affix a stamp).
870. Upon return of standard form C within the specifiede limit, wherewith the
claimant accepts the court's proposal, the couatl sfsue EPO in accordance with
Article 12 for that part of the claim accepted by he claimant The consequences with
respect to the remaining part of the initial clashall be governed by national law (see
Article 10 (2) of the Regulation). Consequences niaply both material legal
consequences, and procedural legal consequéfidemeans that with respect to the part
of the claim rejected in the EPO procedure thenadait may submit a claim statement to
the court in compliance with the procedures préscriby law (see Section 222 of CPL).
871. Pursuant to Section 2